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COMMENTARIES 

ON   THE 

LAWS    OF   ENGLAND. 


BOOK    THE    THIRD. 

OF  PRIVATE  WRONGS. 


CHAPTER    THE    FIRST. 

OF   THE    REDRESS  OF  PRIVATE  WRONGS      - 

BY   THE    MERE    ACT    OF   THE    PARTIES. 

AT  the  opening  of  thefc  commentaries  *  municipal  law 
was  in  general  defined  to  be,  "  a  rule  of  civil  conduci, 
**  prefcribed  by  the  fupreme  power  in  a  ftate,  commanding 
"  what  is  right,  and  prohibiting  what  is  wrong"*."  From 
hence  therefore  it  followed,  that  the  primary  objc£l8  of  the 
law  are  the.  eftablifhment  of  rights,  and  the  prohibition  of 
wrongs.  And  this  occafioned  •=  the  diftribution  of  thefc  col- 
leftions  into  two  general  heads  ',  under  the  former  of  which 
We  have  already  confidered  the  rights  that  were  defined  and 
eftablifhed,  and  «nder  the  latter  are  now  to  confider  the  wrongs 
that  are  forbidden,  and  redrefled  by  the  laws  of  England. 

In  the  profecution  of  the  firft  of  thefe  inquiries,  we  diftin-  [  2  J 
guifhed  rights  into  two  forts :  firft,  fuch  as  concern,  or  are 

•  latrod.  §  2.  Brsuft.  l.X.c.  3. 

*  San^io  jujla,jabens  korwjla,  et pro-    *    *  Book  I.  ch.  >. 
kibens  contraria.    Cic.  11.    Philipp.ii. 

i.  Vol.  III.  B  annexed 
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annexed  to  the  perfons  of  men,  and  are  then  aWtA  jura  per- 
fonaruntf  or  the  rights  of  perfons ;  which,  together  with  the 
means  of  acquiring  and  lofing  them,  compofed  the  firft  book 
of  thefe  commentaries :  and  fecondly,  fuch  as  a  man  may 
acquire  over  external  obje£ts,  or  things  unconnefted  with 
his  perfon,  which  are  caliedy«r<j  reruiuy  ox  the  rights  of  things : 
and  thefe,  with  the  means  of  transferring  them  from  man  to 
man,  were  the  fubjeft  of  the  fecond  book.  I  am  now  there- 
fore to  proceed  to  the  confideration  of  ivrongs ;  which  for  the 
mod  part  convey  to  us  an  idea  merely  negative,  as  being 
nothing  elfc  but  a  privation  of  right.  For  which  reafon  it  was 
neceflary,  that,  before  we  .entered  at  all  into  the  difcuffion  of 
wrongs,  we  fliould  entertain  a  clear  and  diftin£l  notion  of 
rights :  the  contemplation  of  what  is  Jus  being"  neceffarily 
prior  to  what  may  be  termed  injuria^  and  the  definition  of 
fas  precedent  to  that  of  nefas. 

Wrongs  are  divifible  into  two  forts  or  fpecies  ;  private 
wrongs,  znd  public  wrongs.  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi- 
duals, confidered  as  individuals-,  and  are  thereupon  frequently 
termed  civil  injuries :  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  afFeft  the  whole  community, 
confidered  as  a  community;  and  are  diftinguiftied  by  the 
harfher  appellation  oi  crimes  ^nd  mifdemefnors .  To  inveftigate 
the  firft  of  thefe  fpecies  of  wrongs,  with  their  legal  remedies, 
will  be  our  employment  in  the  prefent  book ;  and  the  other 
fpecies  will  be  referved  till  the  next  or  concluding  volume. 

The  more  effeftually  to  accomplifli  the  redrefs  of  private 
injuries,  courts  of  juftice  are  inftituted  in  every  civilized 
focicty,  in  order  to  proteft  the  weak  from  the  infults  of  the 
ftronger,  by  expounding  and  enforcing  thofe  laws^  by  which 
rights  are  defined,  and  wrongs  prohibited.  Thi^  remedy  is 
therefore  principally  to  be  fought  by  application  to  thefe 
courts  of  juftice ;  that  is,  by  civil  fuit  or  aftion.  For  which 
r  n  ]  reafon  our  chief  employment  in  this  volume  will  be  to  con- 
fider  the  redrefs  of  private  wrongs,  h^fuit  or  aBion  in  courts. 
But  as  there  are  certain  injuries  of  fuch  a  nature,  that  fome 
of  them  furnifti  and  others  require  a  more  fpeedy  remedy,  than 
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can  be  had  in  the  ordinary  forms  of  juftice,  there  is  allowed 
in  thofc  cafes  an  extrajudicial  or  eccentrical  kind  of  remedy  ; 
of  which  I  ftiall  firft  of  all  treat,  before  I  confider  the  feveral 
remedies  by  fuit :  and,  to  that  end,  (hall  diftribute  the  re- 
drefs  of  private  wrongs  into  three  feveral  fpecies  ;  firft,  that 
which  is  obtained  by  the  mere  aSl  of  the  parties  themfelves ; 
fecondly,  that  which  is  efFe6ted  by  the  mere  aB  and  operation 
of  laiu ;  and,  thirdly,  that  which  arlfes  from  fuit  or  aElion  in 
courts,  which  confifts  in  a  conjunction  of  the  other  two,  the 
a£l  of  the  parties  co-operating  with  the  a£l  of  law. 

And,  firft  of  that  redrefs  of  private  injuries,  which  is  ob- 
tained by  the  mere  zdi  of  the  parties.     This  is  of  two  forts  ;     . 
firft,  that  which  arifes  from  the  zQi  of  the  injured  party  onlyj 
and,  fecondly,  that  which  arifes  from  the  joint  aft  of  all  the 
parties  together :  both  which  I  fhall  confider  in  their  order. 

Of  the  firft  fort,  or  that  which  arifes  from  the  fole  aft  of  the 
injured  party,  is, 

I.  The  defence  of  one's  felf,  or  the  mutual  and  reciprocal 
defence  of  fuch  as  ftand  in  the  relations  of  huft)and  and  wife, 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the 
party  himfelf,  or  any  of  thefe  his  relations,  be  forcibly  at- 
tacked in  his  perfon  or  property,  it  is  lawful  for  him  to  repel 
force  by  force  (i)  ;  and  the  breach  of  the  peace,  which  hap- 
pens, is  chargeable  upon  him  only  who  began  the  affray**. 
For  the  law,  in  this  cafe,  refpefts  the  paffions  of  the  human 
mind ;  and  (when  external  violence  is  offered  to  a  man  him- 
felf, or  thofe  to  whom  he  bears  a  near  conneftion)  makes  it  [  4  ] 
lawful  in  him  to  do  himfelf  that  immediate  juftice,  to  which 
he  is  prompted  by  nature,  and  which  no  prudential  motives 
are  ftrong  enough  to  reftrain.  It  confiders,  that  the  future 
procefs  of  law  is  by  no  means  an  adequate  remedy  for  injuries 

<"  2  R«ll.  Abr.  546.     1  Hawk.  P.C,  131. 

( I )  It  is  faid,  that  the  defence  of  his  fervant  is  not  a  fu£Bcient 
juftification  in  an  aftion  brought  againft  the  matter,  for  he  may 
maintain  an  aftion  for  the  lofs  of  the  fervice  of  his  fervant. 
Sdk.  407. 
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accompanied  with  force  ;  fincc  it  is  impoflTiblc  to  fay,  to  what 
wanton  lengths  of  rapine  or  cruelty  outrages  of  this  fort 
might  be  carried,  unlefs  it  were  permitted  a  man  immediately 
to  oppofe  one  violence  with  another.  Self-defence  therefore, 
as  it  is  juftly  called  the  primary  law  of  nature,  fo  it  is  not, 
neither  can  it  be  in  fadi,  taken  away  by  the  law  of  fociety. 
In  the  EngliHi  law,  particularly,  it  is  held  an  excufe  for 
breaches  of  the  peace,  nay  even  for  homicide  itfelf :  but  care 
mud  be  taken,  that  the  reHilance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention  j  for  then  the  defender  would 
himfelf  become  an  aggreflbr. 

II.  Recaption  or  reprifal  is  another  fpecles  of  remedy  by 
the  mere  a£l:  of  the  party  injured.  This  happens,  when  any 
one  hath  deprived  another  of  his  property  in  goods  or  chattels 
perfonal,  or  wrongfully  detains  one's  wife,  child,  or  fcr- 
vant :  m  which  cafe  the  owner  of  the  goods,  and  the  huf- 
band,  parent,  or  mafter,  may  lawfully  claim  and  retake  them, 
wherever  he  happens  to  find  them ;  fo  it  be  not  in  a  riotous 
manner,  or  attended  with  a  breach  of  the  peace  ^.  The  rea- 
fon  for  this  is  obvious  *,  fince  it  may  frequently  happen  that 
the  owner  may  have  this  only  opportunity  of  doing  himfelf 
juilice  :  his  goods  may  be  afterwards  conveyed  away  or  dc- 
ftroyed ;  and  his  wife,  children,  or  fervants,  concealed  or 
carried  out  of  his  reach  \  if  he  had  no  fpeedier  remedy  than 
the  ordinary  procefs  of  law.  If  therefore  he  can  fo  contrive 
it  as  to  gain  pofleflion  of  his  property  again,  without  force  or 
terror,  the  law  favours  and  will  juftify  his  proceeding.  But, 
as  the  public  peace  is  a  fuperior  confideration  to  ^ny  one 
man's  private  property ;  and  as,  if  individuals  were  once 
allowed  to  ufe  private  force  as  a  remedy  for  private  injuries, 
all  focial  juftice  muft  ceafe,  the  ftrong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  ftate  of  nature ;  for 
thefe  reafons  it  is  provided,  that  this  natural  right  of  recap- 
£  5  3  '*°"  ^"^^  never  be  exerted,  where  fuch  exertion  muft  occafion 
(Irife  and  bodily  contention,  or  endanger  the  peace  of  fociety. 
If,  for  inftance,  my  horfe  is  taken  away,  and  I  find  him  in  a 
common^  a  fair,  or  a  public  inn,  I  may  lawfully  feize  him 

*  3  Inft.  134.    Hal.  Anal.  §  46. 
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to  my  own  ufe  ;  but  I  cannot  juftify  breaking  open  a  private 
liable,  or  entering  on  the  grounds  of  a  third  perfon,  to  take 
him,  except  he  be  felonioufly  ftolenf ;  but  muft  have  recourfe 
to  an  a£lion  at  law. 

III.  As  recaption  is  a  remedy  given  to  the  party  himfelf, 
for  an  injury  to  his  perfonal  property,  fo,  thirdly,  a  remedy  of 
the  fame  kind  for  injuries  to  real  property,  is  by  entry  on  lands 
and  tenements,  when  another  perfon  without  any  right  has 
taken  pofleffion  thereof.  This  depends  in  fome  meafure  on 
like  reafons  with  the  former ;  and  like  that  too,  muft  be 
peaceable  and  without  force.  There  is  fome  nicety  required 
to  define  and  diftinguifh  the  cafes,  in  which  fuch  entry  is 
lawful  or  otherwife  ;  it  will  therefore  be  more  fully  confidered 
in  a  fubfequcnt  chapter  j  being  only  mentioned  in  this  place 
for  the  fake  of  regularity  and  order. 

IV.  A  FOURTH  fpecies  of  remedy  by  the  mere  a£l  of  the 
party  injured,  is  the  abatement,  or  removal  of  nufances. 
What  nufances  are,  and  their  feveral  fpecies,  we  fhall  find 
a  more  proper  place  to  inquire  under  fome  of  the  fubfequent 
divifions.  At  prefent  I  ihall  only  obferve,  that  whatfoever 
unlawfully  annoys  or  doth  damage  to  another  is  a  nufance  \ 
and  fuch  nufance  may  be  abated,  that  is,  taken  away  or  re- 
moved, by  the  party  aggrieved  thereby,  fo  as  he  commits  no 
riot  in  the  doing  of  it^.  If  a  houfe  or  wall  is  ere£ted  fo  near 
to  mine  that  it  ftops  my  ancient  lights,  which  is  a  private 
nufance,  I  may  enter  my  neighbour's  land,  and  peaceably 
pull  it  down^.  Or  if  a  new  gate  be  ereded  acrofs  the  pub- 
lic highway,  which  is  a  common  nufance,  any  of  the  king's 
fubjcfts  pafCng  that  way,  may  cut  it  down  and  deftroy  it '. 

And  the  reafon  why  the  law  allows  this  private  and  fummary    [  6  ] 
method  of  doing  one's  felf  juftice,  is  becaufe  injuries  of  this 
kind,  which  obftruft  or  annoy  fuch  things  as  are  of  daily  con- 
venience and  ufe,  require  an  immediate  remedy ;  and  cannot 
wait  for  the  flow  progrefs  of  the  ordinary  forms  of  juftice. 

<  2  Roll.  Rep.  55,  56.  208.    2  Roll.  *  Salk.  459. 

Abr.  565,  566.  '  Cro.  Car.  184. 

•Rep.  101.     9  Rep.  55. 
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V.  A  FIFTH  cafe,  in  which  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  minifter  redrefs  to  himfcif,  is  that  of  dij- 
ireining  cattle  or  goods  for  non-payment  of  rent,  or  other 
duties ;  or,  diftreining  another's  cattle  damage-feafant ,  that 
is,  doing  damage,  or  trefpaffing,  upon  his  land.  The  former 
intended  for  the  benefit  of  landlords,  to  prevent  tenants  from 
fecreting  or  withdrawing  their  effefts  to  his  prejudice  ;  the 
latter  arifing  from  the  neceffity  of  the  thing  itfelf,  as  it  might 
otherwife  be  impoffible  at  a  future  time  to  afcertain,  whofe 
cattle  they  were  that  committed  the  trefpafs  or  damage. 

As  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confe- 
quence,  I  (hall  confider  it  with  fome  minutenefs :  by  inquir- 
ing, firft,  for  what  injuries  a  diftrefs  may  be  taken  ;  fecondly, 
what  things  may  be  dillreined ;  and  thirdly,  the  manner  of 
taking,  difpofing  of,  and  avoiding  diftrefles. 

I.  And,  firft,  it  is  neceflary  to  premife,  that  a  diftrefs J, 
d'tJirlB'tOy  is  the  taking  a  perfonal  chattel  out  of  the  pofl'efiion 
of  the  wrong-doer  into  the  cuftody  of  the  party  injured,  to 
procure  a  fatisfadiion  for  the  wrong  committed,  t.  The 
moft  ufual  injury,  for  which  a  diftrefs  may  be  taken,  is  that 
of  non-payment  of  rent.  It  was  obferved  in  a  former  volume'', 
that  diftrefles  were  incident  by  the  common  law  to  every 
rent-fervice,  and  by  particular  refervation  to  rent-charges  alfo  ; 
but  not  to  rent'feckt  till  the  ftatute  4  Geo.  II.  c.  28.  extended 
the  fame  remedy  to  all  rents  alike,  and  thereby  in  efFeft 
aboliflied  all  material  diftin£lion  between  them  (2).  So  that 
now  we  may  lay  it  down  as  an  univerfal  principle,  that  a 
diftrefs  may  be  taken  for  any  kind  of  rent  in  arrear ;  the 
[  7  ]  detaining  whereof  beyond  the  day  of  payment  is  an  injury 
to  him  that  is  entitled  to  receive  it.  2.  For  neglefting 
to  do  fuit  to  the  lord's  court  S  or  other  certain  perfonal 
fervice",  the  lord  may  diftrein,  of  common  right.     3.  For 

1  The  thing  itCelf  taken  by  this  pro-  *  Book  II.  ch.  3. 

cefs,  as  well  as  the  procefs  itfelf,  is  in  our  '  Bro.  Air.  til.  diftrefs.  15.* 

law-books  very  frequently  called  a  diftrefs.  ™  Co.  Litt.  46. 

(2)  See  2  vol.  page  42. 

amercements 
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amercements  in  a  court-leet  a  diftrefs  may  be  had  of  common 
right  i  but  not  for  amercements  in  a  court-baron,  without  a 
fpccial  prefcription  to  warrant  it".  4.  Another  injury,  for 
which  diftrefles  may  be  taken,  is  where  a  man  finds  beads  of 
a  ftranger  wandering  in  his  grounds,  damage-feafant ;  that  is, 
doing  him  hurt  or  damage,  by  treading  down  his  grafs,  or 
the  like ;  in  which  cafe  the  owner  of  the  foil  may  diftrein 
them,  till  fatisfa£l:ion  be  made  him  for  the  injury  he  has 
thereby  fuftained.  5.  Laftly,  for  feveral  duties  and  penalties 
inflifted  by  fpecial  a£ls  of  parliament,  (as  for  afleflincnts 
made  by  commifTioners  of  fewers  **,  or  for  the  relief  of  the 
poor  P,)  remedy  by  diftrefs  and  fale  is  given  ;  for  the  parti- 
culars of  which  we  muft  have  recourfe  to  the  ftatutes  them- 
felves  :  remarking  only,  that  fuch  diftrefles'^  are  partly  ana- 
logous to  the  antient  diftrefs  at  common  law,  as  being  reple- 
viable  and  the  like ;  but  more  refembling  the  common  law 
procefs  of  execution,  by  feifing  and  felling  the  goods  of  the 
debtor  under  a  writ  oi  fieri  facias,  of  which  hereafter. 

2.  Secondly  ;  as  to  the  things  which  may  be  diftreined, 
or  taken  in  diftrefs,  we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  perfonal  are  liable  to  be  diftreined,  unlefs  par- 
ticularly protected  or  exempted.  Inftead  therefore  of  men- 
tioning what  things  are  diftreinable,  it  will  be  eafier  to  re- 
count thofe  which  are  not  fo,  with  the  reafon  of  their  par- 
ticular exemptions ^  And,  i.  As  every  thing  which  is 
diftreined  is  prefumed  to  be  the  property  of  the  wrong-doer, 
it  will  follow  that  fuch  things  wherein  no  man  can  have  an 
abfolute  and  valuable  property  (as  dogs,  cats,  rabbits,  and 
all  animals  fera  natura)  cannot  be  diftreined.  Yet  if  deer 
(which  zxtfera  natura)  are  kept  in  a  private  inclofure  for  f  g  "1 
the  purpofe  of  fale  or  profit,  this  fo  far  changes  their  nature, 
by  reducing  them  to  a  kind  of  ftock  or  merchandize,  that 
they  may  be  diftreined  for  rent*.  2.  Whatever  is  in  the  per- 
fonal ufe  or  occupation  of  any  man,  is  for  the  time  privileged 


"  Brownl.  36.  <  4  Burr.  589. 

"  Stat.  7  Ann.  c.  10.  '  Co.  Litt.  47. 

^  Stat.  43  Eliz.  c.  2.  '        •  =  Davisv.  Powel.  C.B.  Hil.W  Geo,  11. 

B  4  '  and 
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and  protcQcd  from  any  diftrefs  ;  as  an  axe  with  which  a  man 
is  cutting  wood,  or  a  horfe  while  a  man  is  riding  him.  But 
horfes,  drawing  a  cart,  may  (cart  and  all)  be  diilreined  for 
rent-arrere  ;  and  alfo,  if  a  horfe,  though  a  man  be  riding  him, 
be  taken  damage-feafanty  or  trcfpaffing  in  another's  grounds, 
the  horfe  (notwithftanding  his  rider)  may  be  diftreined  and 
Jed  away  to  the  pound'  (3).  Valuable  things  in  the  way  of 
trade  fhall  not  be  liable  to  diflrefs.  As  a  horfe  (landing  in 
a  fmith's  (hop  to  be  fhoed,  or  in  a  common  inn  ;  or  cloth  at 
3  taylor's  houfe  ;  or  corn  fent  to  a  mill  or  a  market.  For  all 
thefe  are  protected  and  privileged  for  the  benefit  of  trade  ; 
and  are  fuppofed  in  common  prefumption  not  to  belong  to 
the  owner  of  the  houfe,  but  to  his  cuftomers.  But,  generally 
fpeaking,  whatever  goods  and  chattels  the  landlord  finds  upon 
the  premifes,  whether  they  in  fa£t  belong  to  the  tenant  or  a 
ftranger,  are  diftreinable  by  him  for  rent :  for  otherwife  a 
door  would  be  open  to  infinite  frauds  upon  the  landlord  ; 
and  the  ftranger  has  his  remedy  over  by  ad^ion  on  the  cafe 
againft  the  tenant,  if  by  the  tenant's  default  the  chattels  are 
diftreined,  fo  that  he  cannot  render  them  when  called  upon. 
With  regard  to  a  ftranger's  hearts  which  are  found  on  the 
tenant's  land,  the  following  diftin£lions  are  however  taken. 
If  they  are  put  in  by  confent  of  the  owner  of  the  beafts,  they 
are  diftreinable  immediately  afterwards  for  rent-arrere  by  the 
landlord  *  {4).  So  alfo  if  the  ftranger's  cattle  break  the  fences, 

*  1  Sid.  440.  "  Cro.  Eliz.  549. 


( 3 )  The  contrary  has  lately  been  determined  by  the  court  of 
King's  Bench,  w'z.  that  a  horfe  cannot  be  diftrained  damagc- 
feafant,  whilft  any  perfon  is  riding  him,  for  it  would  perpetually 
lead  to  a  breach  of  the  peace.     6  T.R.  138. 

(4)  As  if  horfes  or  cattle  are  fent  to  agift,  they  may  be  imme- 
diately diftrained  by  the  landlord  for  rent  in  arrear,  and  the  owner 
muft  feck  his  remedy  by  aftion  againft  the  farmer  ;  the  principle 
of  this  law  extends  to  pubUc  livery  ftables,  to  which,  if  horfes  and 
carriages  are  fent  to  ftand,  it  is  determined  that  they  are  diftrain- 
able  by  the  landlord,  as  if  they  were  upon  any  other  farm. 
3  Burr.  1498. 

Cattle  driven  to  a  diftant  market,  and  put  into  land  to  reft  for 

one 
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and  commit  a  trefpafs  by  coming  on  the  land,  they  are  dif-- 
trainable  immediately  by  the  leflbr  for  his  tenant's  rent,  as  a 
punifliraent  to  the  owner  of  the  beads  for  the  wrong  com- 
mitted through  his  negligence »».     But  if  the  lands  were  not 
fufficiently  fenced  fo  as  to  keep  out  cattle,    the  landlord   r  p  1 
cannot  diftrein  them,  till  they  have  been  levant  and  couchant 
{levantes  et  cuhantes)   on   the  land ;  that  is,  have  been  long 
enough  there  to  have  lain  down  and  rofe  up  to  feed ;  which 
in  general  is  held  to  be  one  night  at  lead  :  and  then  the  law 
prefumcs,  that  the  owner  may  have  notice  whether  his  cattle 
have  ftrayed,  and  it  is  his  own  negligence  not  to  have  taken 
them  away.     Yet,  if  the  leflbr  or  his  tenant  were  bound  to 
repair  the  fences  and  did  not,  and  thereby  the  cattle  efcaped 
into  their  grounds  without  the  negligence  or  default  of  the 
owner ;  in'^this  cafe,  though  the  cattle  may  have  been  levant 
and  couchanty  yet  they  are  not  difteinable  for  rent,  till  actual 
notice  is  given  to  the  owner  that  they  are  there,    and  he 
negleds  to  remove  them  ^  :  for  the  law  will  not  fufFer  the 
landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong. 
4.  There  are  alfo  other  things  privileged  by  the  ancient  com- 
mon law  ;  as  a  man's  tools  and  utenfils  of  his  trade,  the  axe 
of  a  carpenter,  the  books  of  a  fcholar,  and  the  like  :  which 
are  faid  to  be  privileged  for  the  fake  of  the  public,  becaufc 
the  taking  them  away  would  difable  the  owner  from  ferving 
the  commonwealth  in  his  ftation  (5).  So,  beads  of  the  plough, 

"Co.  Liu.  47.  "  Lutw.  1580. 


one  night,  cannot  be  diftrained  for  rent  by  the  owner  of  the  land. 
Tate  V.  deed.  C.  B.  H.  2+  Geo.  III.  Such  proteaion  being 
abfolutely  neeeffary  for  the  public  interefts. 

(5)  But  utenfils  and  implement*  of  trade  may  be  diftrained 
where  they  are  not  in  aftual  fervice,  and  where  there  is  not  fufScient 
property  befides  upon  the  premifes  to  fatisfy  the  demand  of  the 
landlord.  4  T.  R.  §6^.  The  reafon  for  the  prote£iion  of  the  imple- 
ments of  trade  feems  to  be  ftrongly  exprefled  in  the  Jewifti  law  ; 
"No  man  fhall  take  the  nether  or  the  upper  mill-ftone  to  pledge ; 
"  for  he  taketh  a  man's  life  to  pledge."  Deut.  c.  24.  v.  6.  And 
perhaps  in  allufion  to  this  the  Jew  in  Shakfpeare  is  made  to  declare, 
*•  You  take  my  life,  when  you  do  take  the  means  whereby  I  live." 

averia 
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averia  CMrucof,  and  fheep,  are  privileged  from  diftrefles,  at 
common  law  ^  ;    while  dead  goods,  or  other  fort  of  beafts, 
which  Brafton  calls  catalla  otiofot  may  be  diftreined.     But 
as  beafts  of  the  plough  may  be  taken  in  execution  for  debt, 
fo  they  may  be  for  diftrefles  by  ftatute,  which  partake  of  the 
nature  of  executions  -".     And  perhaps  the  true  reafon,  why 
thefe  and  the  tools  of  a  man's  trade  were  privileged  at  the 
common  law,   was  becaufe  the  diftrefs   was  then  merely 
intended  to  compel  the  payment  of  the  rent,  and  not  as  a 
fatisfa^lion  for  its  non-payment :  and  therefore,   to  deprive 
the  party  of  the  inftruments  and  means  of  paying  it,  would 
counteradl:  the  very  end  of  the  diftrefs  ^.     5.  Nothing  {hall 
be  diftreined  for  rent,  which  may  not  be  rendered  again  in 
as  good  plight  as  when  it  was  diftreined  :  for  which  reafon 
milk,  fruit,  aiid  the  like,  cannot  be  diftreineH,  a  diftrefs  at 
i  10  3  common  law  being  only  in  the  nature  of  a  pledge  or  fecurity, 
to  be  reftored  in  the  fame  plight  when  the  debt  is  paid.     So, 
anciently,  fheaves  or  (hocks  of  corn  could  not  be  diftreined, 
becaufe  fome  damage  muft  needs  accrue  in  their  removal, 
but  a  cart  loaded  with  corn  might ;  as  that  could  be  fafely 
reftored.      But  now  by  ftatute   2  W.  &  M.  c.  5.    corn  in 
(heaves  or  cocks,  or  loofe  in  the  ftraw,  or  hay  in  barns  or 
ricks,  or  otherwife,  may  be  diftreined  as  well  as  other  chat- 
tels.    6.  Laftly,  things   fixed  to  the   freehold   may  not  be 
diftreined;    as  caldrons,    windows,    doors,    and   chimney- 
pieces  :  for  they  favour  of  the  realty.     For  this  reafon  alfo 
corn  growing    could    not  be   diftreined ;    till    the    ftatute 
II  Geo.  II.  c.  19.  empowered  landlords   to    diftretn  com, 
grafs,  or  other  products  of  the  earth,  and  to  cut  and  gather 
them  when  ripe. 

Let  us  next  confider,  thirdly,  how  diftrefles  may  be 
taken,  difpofed  of,  or  avoided.  And,  firft,  I  muft  premifc, 
that  the  law  of  diftrefles  is  greatly  altered  within  a  few  years 
laft  paft.  Formerly,  they  were  looked  upon  in  no  other  light 
than  as  a  mere  pledge  or  fecurity,  for  payment  of  rent  or 
other  duties,  or  fatisfa^licn  for  damage  done.     And  fo  the 

«  Stat.  51  Hen.  III.  ft.  4.  dt  difiric-  '  4  Burr.  589. 

tione  scacraria.  *  Jl^id.  588. 

law 
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law  ftill  continues  with  regard  to  dlftrefles  of  beads  taken 
damage -fe  of  ant,  and  for  other  caufes,  not  altered  by  a£l  of 
parliament ;  over  which  the  diftreinor  has  no  other  power 
than  to  retain  them  till  fatisfaflion  is  made.  But  diftrefles 
for  rent-arrere  being  found  by  the  legiflature  to  be  the  fhorteft 
and  mofl:  efFe£lual  method  of  compelling  the  payment  of  fuch 
rent,  many  beneficial  laws  for  this  purpofe  have  been  made 
in  the  prefent  century  ;  which  have  much  altered  the  com- 
mon law,  as  laid  down  in  our  ancient  writers. 

In  pointing  out  therefore  tlie  methods  of  diftreining,  I 
(hall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent ;  and 
remark,  where  neceflary,  the  differences  between  fuch  diftrefs, 
and  one  taken  for  other  caufes. 

In  the  firft  place  then,  all  diftrefles  muft  be  made  hy  day,  [  1 1  ] 
unlefs  in  the  cafe  of  damage-feafant ;  an  exception  being  there 
allowed,  left  the  beafts  fhould  efcape  before  they  are  taken  *. 
And,  when  a  perfon  intends  to  make  a  diftrefs,  he  muft,  by 
himfelf  or  his  bailiff,  enter  on  the  demifed  premifes  ;  for- 
merly during  the  continuance  of  the  leafe,  but  now  ^,  if  the 
tenant  holds  over,  the  landlord  may  diftrein  within  fix  months 
after  the  determination  of  the  leafe  ;  provided  his  own  title 
or  intereft,  as  well  as  the  tenant's  pofTeffion,  continue  at  the 
time  of  the  diftrefs.  If  the  leflbr  does  not  find  fuflicient  diftrefs 
on  the  premifes,  formerly  he  could  refort  no  where  elfe  ;  and 
therefore  tenants,  who  wereknavifh,  made^a  pra<£lice  to  con- 
vey away  their  goods  and  ftock  fraudulently  from  the  houfe 
or  lands  demifed,  in  order  to  cheat  their  landlords.  But  now*= 
the  landlord  may  diftrein  any  goods  of  his  tenant,  carried  off 
the  premifes  clandeftinely,  wherever  he  finds  them  within 
thirty  days  after,  unlefs  they  have  been  bona  fide  fold  for  a. 
valuable  confideration  :  and  all  perfons  privy  to,  or  afBfting 
in,  fuch  fraudulent  conveyance,  forfeit  double  the  value  to 
the  landlord  (6) .    The  landlord  may  alfo  diftrein  the  beafts  of 

»  Co.  Liu.  142.  «  Sttt.  sAnn.  c.  14.  ilGeo.TI.  c.  19. 

*•  Stat.  8  Ann.  c.  14. 

(6)  And  by  the  fame  ftatute,  the  1 1  Geo.  II.  c.  19.  if  any  tenant 
fliall  fraudulently  remove  his  goods  and  chattels  in  order  to  deprive 

the 
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his  tenant,  feeding  upon  any  commons  or  wa{les>  appendant 
or  appurtenant  to  the  demifed  premifes.  The  landlord  might 
not  formerly  break  open  a  houfe,  to  make  a  diftrcfs,  for  that 
is  a  breach  of  the  peace.  But  when  he  was  in  the  houfc,  it 
was  held  that  he  might  break  open  an  inner-door  ^  :  and 
now  '  he  may,  by  the  afSftance  of  the  peace-officer  of  the 
pariih,  break  open  in  the  day-time  any  place,  whither  the 
goods  have  been  fraudulently  removed  and  locked  up  to  pre- 
vent a  diftrefs  ;  oath  being  firft  made,  in  cafe  it  be  a  dwelling- 
houfc,  of  a  reafonablc  ground  to  fufpeft  that  fuch  goods  arc 
concealed  therein. 

Where  a  man  is  entitled  to  diftrein  for  an  entire  duty,  he 
ought  to  diftrein  for  the  whole  at  once  ;  and  not  for  part  at 
one  time,  and  part  at  another  ^.  But  if  he  diftreins  for  the 
[  12  ]  whole,  and  there  is  not  fufficient  on  the  premifes,  or  he  hap- 
pens to  miftake  in  the  value  of  the  thing  diftreined,  and  fo 
takes  an  infuflScient  diftrefs,  he  may  take  a  fecond  diftrefs  to 
complete  his  remedy  s. 

Distresses  muft  be  proportioned  to  the  thing  diftreined 
for.  By  the  ftatutc  of  Marlbridge,  52  Hen.  III.  c.4.  if  any  man 
takes  a  great  or  unreafonable  diftrefs,  for  rent-arrere,  he 
(hall  be  heavily  amerced  for  the  fame.  As  if  ••  the  landlord 
diftreins  two  oxen  for  twelve-pence  rent ;  the  taking  of  both 
is  an  unreafonable  diftrefs ;  but,  if  there  were  no  other  dif- 
trefsnearer  the  value  to  be  found,  he  might  rcafonably  have 
diftreined  one  of  them ;  but  for  homage,  fealty,  or  fuit  and 
fervice,  as  alfo  for  parliamentary  wages,  it  is  faid  that  no 

'  Co. Liu.  161.    ComWb.  17.  «  Cro.  Eliz.  13.  Sut.  17  Car.  II.  c.  7. 

•  Sut.  11  Geo,  II.  c.  19.  4  Burr.  590. 

'  5  Lutw.  15«2.  '  S  Inft,  107. 


■  the  landlord  of  the  benefit  of  diftraining  them,  or  if  any  perfon 
affifts  the  tenant  in  fuch  a  fraudulent  conveyance,  they  fliall  refpec- 
tively  forfeit  double  the  value  to  the  landlord,  to  be  recovered  by 
an  z€t\oa.  But  if  the  value  of  the  goods  fo  removed  is  lefs  than 
50/.  then  the  double  value  may  be  recovered  before  two  neighbour- 
ing juftices  of  the  peace.     See  JSvrttf  tit.  Di/irift. 

diftrefs 
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diftrcfs  can  be  exceflive  ».  For  as  thefe  diftrefles  cannot  be 
fold,  the  owner,  upon  making  fatisfa£tion,  may  have  his 
chattels  again.  The  remedy  for  exceflive  diftrefles  is  by  a 
fpecial  action  on  the  ftatute  of  Marlbridge,  for  an  a£Eion  of 
trefpafs  is  not  maintainable  upon  this  account,  it  being  no 
injury  at  the  common  law  K 

When  the  diftrefs  is  thus  taken,  the  next  confideration  is 
the  difpofal  of  it.  For  which  purpofe  the  things  diftrcined 
muft  in  the  firft  place  be  carried  to  fome  pound,  and  there 
impounded  by  the  taker.  But,  in  their  way  thither,  they 
may  be  refcued  by  the  owner,  in  cafe  the  diftrefs  was  taken 
without  caufe,  or  contrary  to  law  :  as  if  no  rent  be  due  ;  if 
they  were  taken  upon  the  highway,  or  the  like  ;  in  thefe  cafes 
the  tenant  may  lawfully  make  refcue ''.  But  if  they  be  once 
impounded,  even  though  taken  without  any  caufe,  the  owner 
may  not  break  the  pound  and  take  them  out  j  for  they  are 
then  in  the  cuftody  of  the  law '. 

A  POUND  {parcuSf  which  fignifies  any  inciofure)  is  either 
^onnd-overt,  that  is,  open  overhead ;  or  pound-cov^r/,  that 
is,  clofe.  By  the  ftatute  i  &  ^  P.  &  M.  c.  12.  no  diftrefs 
of  cattle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
unlefs  to  a  pound-overt  within  the  fame  (hire  j  and  within  {[13] 
three  miles  of  the  place  where  it  was  taken.  This  is?  for  the 
benefit  of  the  tenants,  that  they  may  know  where  to  find 
and  replevy  the  diftrefs.  And  by  ftatute  1 1  Geo.  II.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  perfon  dif- 
treining  for  rent  may  turn  any  part  of  the  premifes,  upon 
which  a  diftrefs  is  taken,  into  a  pound,  pro  hac  vice,  for 
fecuring  of  fuch  diftrefs.  If  a  live  diftrefs,  of  animals,  be 
impounded  in  a  common  pound-overt,  the  owner  muft  take 
notice  of  it  at  his  peril ;  but  if  in  zxvy  fpecial  pound-overt,  fo 
conftituted  for  this  particular  purpofe,  the  diftreinor  muft 

'  Bro.  Ahr.  t,  affife.  291.  prerogative.  98.         ^  Cy,  Lm^  jgQ^  jgj^ 
ilVenU.  104.     Fitzgibb.  85.     4  Burr.         ^Jiid.  47. 
590. 

give 
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give  notice  to  the  owner :  and,  m  both  thefe  cafes,  the  owner, 
and  not  the  dUlreinor,  is  bound  to  provide  the  beafts  with 
food  and  neceflaries.  But  if  they  are  put  in  a  pound-covert, 
as  in  a  (table  or  the  like,  the  landlord  or  diftreinor  muft  feed 
and  fuftain  them">.  A  diftrefs  of  houfehold  goods,  or  other 
dead  chattels,  which  are  liable  to  be  ftolen  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert,  elfe  the 
diftreinor  muft  anfwer  for  the  confequences. 

When  impounded,  the  goods  were  formerly,  as  was  be- 
fore obferved,  only  in  the  nature  of  a  pledge  or  fecurity  to 
compel  the  performance  of  fatisfa£lion  j  and  upon  this  ac- 
count it  hath  been  held  ",  that  the  diftreinor  is  not  at  liberty 
to  work  or  ufe  a  diftreined  beaft.  And  thus  the  law  ftill 
continues  with  regard  to  beafts  taken  damage-feafant,  and 
diftreffes  for  fuit  or  fervices  j  which  muft  remain  impounded, 
till  the  owner  makes  fatisfa£tion  ;  or  contcfts  the  right  of 
diftreining,  by  replevying  the  chattels.  To  replevy  {reple~ 
giarff  that  is,  to  take  back  the  pledge)  is,  when  a  perfon  dif- 
treined upon  applies  to  the  flierifF  or  his  oSicers,  and  has  the 
diftrefs  returned  into  his  own  pofleflion ;  upon  giving  good 
fecurity  to  try  the  right  of  taking  it  in  a  fuit  of  law,  and,  if 
that  be  determined  againft  him,  to  return  the  cattle  or  goods 
once  more  into  the  hands  of  the  diftreinor.  This  is-  called  a 
replevin,  of  which  more  will  be  faid  hereafter.  At  prefent  I 
(hall  only  obferve,  that,  as  a  diftrefs  is  at  common  law  only 
C  14  3  in  nature  of  a  fecurity  for  the  rent  or  damages  done,  a  replevin 
anfwers  the  fame  end  to  the  diftreinor  as  the  diftrefs  itfelf ; 
fince  the  party  replevying  gives  fecurity  to  return  the  diftrefs, 
if  the  ri^ht  be  determined  againft  him. 

This  kind  of  diftrefs,  though  it  puts  the  owner  to  incon- 
venience, and  is  therefore  a  puniftiment  to  him,  yet,  if  he 
continues  obftinate  and  will  make  no  fatisfa^lion  or  payment, 
it  is  no  remedy  at  all  to  the  diftreinor.  But  for  a  debt  due 
to  the  crown,  unlefs  paid  within  forty  days,  the  diftrefs  was 

"  Co.  Litt.  47.  °  Cio.  Jac.  148. 

always 
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always  faleable  at  the  common  law  °.  And  for  an  amerce- 
ment impofed  at  a  court-leet,  the  lord  may  alfo  fell  the  dif- 
trefsP:  partly  becaufe,  being  the  king's  court  of  record, 
its  procefs  partakes  of  the  royal  prerogative  ^  ;  but  prmci- 
pally  bec^aufc  it  is  in  the  nature  of  an  execution  to  levy  a- 
legal  debt.  And  fo,  in  the  feveral  ftatute-diftrefles  before 
mentioned,  which  are  alfo  in  the  nature  of  executions,  the 
power  of  fale  is  likewife  ufually  given,  to  efFe£luate  and 
complete  the  remedy.  And,  in  like  manner,  by  feveral  afis 
of  parliament "",  in  all  cafes  of  diftrefs  for  rent,  if  the  tenant 
or  owner  do  not,  within  five  days  after  the  diftrefs  is  taken, 
and  notice  of  the  caufe  thereof  given  him,  replevy  the  fame 
with  fufficient  fecurity ;  the  diftreinor,  with  the  fherifF  or 
conftable,  ftiall  caufe  the  fame  to  be  appraifed  by  two  fworn 
appraifers ;  and  fell  the  fame  towards  fatisfaftion  of  the  rent 
and  charges  ;  rendering  the  overplus,  if  any,  to  the  owner 
himfelf  (7).  And,  by  this  means,  a  full  and  entire  fatisfa£iion 
may  now  be  had  for  rent  in  arrere,  by  the  mere  a£t  of  the 
party  himfelf,  viz.  by  diftrefs,  the  remedy  given  at  common 
hw ;  and  fale  confequent  thereon,  which  is  added  by  a<3:  of 
parliament. 

Before  I  quit  this  article,  I  muft  obferve,  that  the  many 
particulars  which  attend  the  taking  of  a  diftrefs,  ufed  for- 
merly to  make  it  a  hazardous  kind  of  proceeding  :  for,  if  any 
one  irregularity  was  committed,  it  vitiated  the  whole,  and  [  15  ] 
made  the  diftreinors  trefpaflbrs  ^a;^  «wVw*.  But  now  by  the 
ftatute  1 1  Geo.  II.  c.  19.  it  is  provided,  that,  for  any  un- 
lawful a£b  done,  the  whole  (hall  not  be  unlawful,  or  the 
parties  trefpaflbrs  ab  iniiio :  but  that  the  party  grieved  fliall 

fBTO.Al>r.t.difirefs.n.  "'aW.&M.c.s.     8Ann.c.l4. 

P  8  Rep.  41.  4  Geo.  II.  c,  28.     11  Geo.  II.  c.ig. 

iBro.  Ibid.     12  Mod.  330.  'iVentr.  37. 


(7)  Of  the  days  of  taking  and  fale,  one  is  inclufivg,  the  other 
exclufive ;  as  if  the  goods  are  diftrained  on  the  firft,  they  may  be 
fold  on  the  fixth.     i  H,  Bl.  14. 

only 
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only  have  an  aftion  for  the  real  damage  fuftained }  and  not 
even  that,  if  tender  of  amends  Is  made  before  any  adlion  i*. 
brought  (8).  ,, 

VI.  The  feifing  of  heriots,  when  due  on  the  death  of 
a  tenant,  is  alfo  another  fpecies  of  felf- remedy;  not  much 
unlike  that  of  taking  cattle  or  goods  In  diftrefs.  As  for  that 
divifion  of  heriots,  which  is  called  herlot-fervice,  and  is  only 
a  fpecies  of  rent,  the  lord  may  diftrein  for  this,  as  well  as 
feife ;  but  for  herlot-cuftom  (which  fir  Edward  Coke  fays  ^ 
lies  only  in  prender^  and  not  in  render)  the  lord  may  feife  the 
identical  thing  itfelf,  but  cannot  diftrein  any  other  chattel 
for  it ".  The  like  fpeedy  and  efFeflual  remedy,  of  felfing,^ 
is  given  with  regard  to  many  things  that  are  faid  to  lie  in 
franchife ;  as  waifs,  wrecks,  eftrays,  deodands,  and  the  like  ; 
all  which  the  perfon  entitled  thereto  may  feife,  without  the 
formal  procefs  of  a  fuit  or  adtion.  Not  that  they  are  debarred 
of  this  remedy  by  a£tIon  \  but  have  alfo  the  other  and  more 
Ipeedy  one,  for  the  better  aflerting  their  property  \  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  adtion  could  be 
brought. 

These  are  the  fevcral  fpecies  of  remedies  which  may  be 
had  by  the  mere  zQi  of  the  party  injured.  I  {hall  next  briefly 
mention  fuch  as  arife  from  the  joint  afl  of  all  the  parties 
together.     And  thefe  are  only  two,  accord  and  arbitration. 

*■  Cop.  §  25.  »  Cro.  Eli/..  590.     Cro.  Car.  260. 


(8^)  The  ftatute  direfts  that  the  aftion  (hall  be  an  aftion  of  tref- 
pafs  or  upon  the  cafe,  and  therefore  an  allien  of  trover  cannot  be 
brought  to  recoYcr  goods  taken  under  an  irregular  diftrefs.  i  H. 
BL  13.  To  an  a£^ion  under  this  ftatute,  the  defendant  may  plead 
the  general  iffue.  But  if  a  party  pay  money  to  redeem  his  goods 
from  a  wrongful  diftrefs  for  rent,  he  may  afterwards  maintain  an 
aftion  of  trover  againft  the  perfon  who  diftrained  them.  6  T.  R.  298. 

I.  Accord 
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I.  AccoBD  Is  a  fatisfaftion  agreed  upon  between  the  party 
injuring  and  the  party  injured;  which,  when  performed,  is 

a  bar  of  all  adtions  upon  this  account.  As  if  a  man  contrail  .  "  1  ' 
to  build  a  houfe  or  deliver  a  horfe,  and  fail  in  it;  this  is  an  [  1^  U 
injury  for  which  the  fufFerer  may  have  his  remedy  by  adiion; 
but  if  the  party  injured  accepts  a  fum  of  money,  or  other 
thing,  as  a  fatisfa£lion,  this  is  a  redrefs  of  that  injury,  and 
entirely  takes  away  the  aftion  ^.  By  feveral  late  ftatutes, 
(particularly  1 1  Geo.  II.  c.  19.  in  cafe  of  irregularity  in  the 
method  of  diftreining,  and  24  Geo.  II.  c.  24.  in  Cafe  of 
miftakes  committed  by  juftices  of  the  peace,)  even  tender  o( 
fufficient  amends  to  the  party  injured  is  a  bar  of  all  adlions, 
whether  he  thinks  proper  to  accept  fuch  amends  or  no. 

II.  Arbitration  is  where  the  parties,  injuring  and  in- 
jured, fubmit  all  matters  in  difpute,  concerning  any  perfonal 
chattels  or  perfonal  wrong,  to  the  judgment  of  two  or  more 
arbitrators ;  who  are  to  decide  the  controverfy :  and  If  they 
do  not  agree,  it  is  ufual  to  add,  that  another  perfon  be  called 
in  as  umpire,  [imperator  or  impar^^)  to  whofe  fole  judgment 
it  is  then  referred  :  or  frequently  there  is  only  one  arbitrator 
originally  appointed.  This  decifion,  in  any  of  thefe  cafes, 
is  called  an  award.  And  thereby  the  queftion  is  as  fully 
determined,  and  the  right  transferred  or  fettled,  as  it  could 
have  been  by  the  agreement  of  the  parties,  or  the  judgment 
of  a  court  of  juftlce  y.  But  the  right  of  real  property  cannot 
thus  pafs  by  a  mere  award  ^  :  which  fubtilty  in  point  of  form 
(for  it  is  now  reduced  to  nothing  elfe)  had  its  rife  from 
feodal  principles;  for,  if  this  had  been  permitted,  the  land 
might  have  been  aliened  collufively  without  the  confent  of 
the  fuperior.  Yet  doubtlefs  an  arbitrator  may  now  award  a 
conveyance  or  a  relcafe  of  land ;  and  it  will  be  a  breach  of 
the  arbitration-bond  to  refufe  compliance.  For,  though  ori- 
ginally the  fubmlffion  to  arbitration  ufed  to  be  by  word,  or 
by  deed,  yet  both  of  thefe  being  revocable  in  their  nature,  it 

*  9  Rep.  79.  y  Brownl.  55.     1  Frecni.  410. 

*  Whan,  ^ng/.yacr.i.  772.     Nicols.  *  l  Roll.  Abr.  242.    i  Lord  Raym. 
Scot.  Hift.  libr.  ch.  \ .  prope  fintm.               115. 

Vol.  III.  C  is 


i6  Private  Book  III. 

is  now  become  the  pra£lice  to  enter  into  mutual  bonds,  with 
condition  to  (land  to  the  award  or  arbitration  of  the  arbitrators 
[  I  ^  ]  or  umpire  therein  named  *.  And  experience  having  (hewn 
the  great  ufe  of  thefe  peaceable  and  domeftic  tribunals,  efpe-. 
cially  in  fettling  matters  of  account,  and  other  mercantile 
tranfadtions,  which  are  difficult  and  almoft  impoffible  to  be 
adjufted  on  a  trial  at  law  ;  the  legiflature  has  now  eftabliflied 
the  ufe  of  them,  as  well  in  controverfies  where  caufes  are  de- 
pending, as  in  thofe  where  no  adlion  is  brought :  enabling,  by 
ftatute  9  &  lo  W.  III.  c.15.  that  all  merchants  and  others, 
who  deGre  to  end  any  controverfy,  fuit,  or  quarrel,  (for 
which  there  is  no  other  remedy  but  by  perfonal  adlion  or  fuit 
in  equity,)  may  agree,  that  their  fubmiffion  of  the  fuit  to  ar- 
bitration or  umpirage  (hall  be  made  a  rule  of  any  of  the  king's 
courts  of  record,  and  may  infert  fuch  agreement  in  their 
fubmiflion,  or  promife,  or  condition  of  the  arbitration-bond : 
which  agreement  being  proved  upon  oath  by  one  of  the  wit- 
nefles  thereto,  the  court  (hall  make  a  rule  that  fuch  fubmif- 
fion and  award  (hall  be  conclulive  :  and,  after  fuch  rule  made, 
the  parties  difobeying  the  award  (hall  be  liable  to  be  punKhed, 
as  for  a  contempt  of  the  court ;  unlefs  fuch  award  fhall  be  fet 
a(ide,  for  corruption  or  other  mi(behaviour  in  the  arbitrators 
or  umpire,  proved  on  oath  to  the  court,  within  one  term  after 
the  award  is  made  (9).  And,  in  confequence  of  this  (tatute,  it 

•Append.  No.  III.  §6. 

(9)  A  motion  to  fet  afide  an  award  under  a  fubmiflion  by  an 
obligation,  mull  be  made  before  the  laft  day  of  the  next  term  after 
the  award  is  made,  g  ^  10  IV.  III.  c.  15.  /.  2.  2  T.  R.  781. 
But  this  does  not  extend  to  an  award  made  in  purfuance  of  an 
order  of  ntfi  prius.  Str.  301.  If  a  motion  be  made  to  fet  afide  an 
award  under  the  ftatute,  becaufe  it  has  been  procured  by  corruption 
or  imdue  means,  or  for  any  matter  extrinfic  the  award,  it  muft  be 
made  before  the  end  of  the  next  term ;  but  an  application  for  an 
attachment  for  not  performing  an  award,  may  be  refitted  at  any 
time  for  defefts  appearing  on  the  face  of  the  award  itfelf ;  for  fuch 
an  award,  after  that  time,  might  be  pleaded  in  bar  to  any^aflion 
brought  upon  it.     Pedley  v.  Goddard,  7  T,  R.  78.     But  it«can. 

not 
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is  now  become  a  confiderable  part  of  the  bufinefs  of  the 
fuperior  courts,  to  fet  afide  fuch  awards  when  partially  or 


not  be  fet  ajide  for  fuch  defefts  after  the  end  of  the  next  term. 
I  Eafi.  276. 

Siibmilfions  to  arbitration  were  entered  into  by  a  rule  of  the 
court  at  the  common  law  when  a  caufe  was  depending,  and  the 
ftatute  of  king  William  wa^  intended  to  give  the  fame  efficacy  to 
awards  where  no  fuit  or  aft  on  was  inftituted.  2  Burr.  701.  A 
▼erbal  agreement  to  abide  by  an  award  cannot  be  made  a  rule  of 
court.     7  T.  R.  I. 

A  fubmiffion  to  an  award  cannot  be  made  a  rule  of  court,  where 
an  indidlment  as  for  an  affault  has  been  preferred  for  the  fubjeft  re- 
ferred. S  T.  R.  520.  An  agreement  to  enlarge  the  time  of 
making  an  award  mull  contain  a  confent  to  make  it  a  rule  of  court, 
otherwife  no  attachment  will  be  granted  for  non-performance. 
8  T.  R.  SI- 

Where  a  caufe  is  referred  by  an  order  of  nifi  prtuty  and  it  ia 
agreed  that  the  cofts  fhall  abide  the  event  of  the  award,  this  figni- 
fies  the  legal  event ;  and  if  the  arbitrator  awards  fuch  damages  for 
a  trefpafs  or  an  affault  as  would  not,  if  given  in  a  verdifk,  carry- 
coils  to  the  plaintiff,  he  cannot  recover  them  under  this  reference, 
the  award  in  fuch  inftances  being  not  equivalent  to  the  certificate 
of  a  judge.  3  2^.  R.  138.  But  arbitrators  may  award  cofts  at 
their  difcretion,  unlefs  there  is  an  exprefs  provifion  in  the  rule 
that  the  cofts  fhall  abide  the  event  of  the  award.  2  T.  R.  644. 
If  it  is  awarded  that  one  of  the  parties  ftiall  pay  the  cofts  of  the 
a6tion,  the  cofts  of  the  arbitration  are  not  included.  H.  Bi» 
^ep.  223. 

When  arbitrators  have  the  power  of  elefting  an  umpire,  they 
may  chufe  him  and  call  in  his  afliftance  as  foon  as  they  begin  to 
take  the  fubjeA  into  confideration.  And  this  is  the  more  conre- 
nient  praftice,  as  it  fecures  a  decifion  upon  a  fingle  inveftigation 
of  the  controverfy.  2T.  R.  644.  The  agreement  to  a  reference 
muft  be  expreffed  with  great  caution  and  accuracy,  for  if  it  is 
agreed  to  refer  all  matters  in  difference  betiveen  the  forties  in  ths 
eaufe;  the  arbitrators  are  not  confined  to  the  fubjeft  of  the  caufe 
alone,  as  they  are  when  it  is  agreed  to  refer  all  matters  in  difference 
in  the  caufe  between  the  parties.  2  T.  R.  645.  Yet  after  an 
award  under  a  reference  in  the  firft  cafe,  either  party  may  main- 

C  2  tain 
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illegally  made ;  or  to  enforce  their  execution,  when  legal,  by 
the  fame  procefs  of  contempt^  as  is  awarded  for  difobedience 


tain  an  action  for  a  right  or  demand  fubfifting  at  the  time  of  the 
reference,  but  not  difputed.  before,  or  referred  to,  the  arbitrators. 
4  7.  R.  146. 

The  court  will  not  grant  an  attachment  againft  a  member  of 
parliament  for  non-payment  of  money  according  to  an  award. 
'J  T.  R.  448.  If  an  arbitrator  award  that  an  adminiftrator,  who 
has  fubmitted  to  the  award,  ftiall  pay  a  certain  fum,  he  is  precluded 
afterwards  from  objeAing  that  he  has  no  affets  to  fatisfy  the  demand. 

7  ^•^.453- 

Courts  of  equity  exercife  a  jurifdiftion  in  fetting  afide  awards,: 
particularly  if  a  difcovery  or  an  account  be  prayed  :  but  an  arbi- 
trator cannot  be  made  a  party,  if  it  is  agreed  by  the  fubmiflion 
bond  that  no  bill  in  equity  (hall  be  filed  againft  him.  2  Atk.  395. 
Where  it  was  one  of  the  articles  of  co-partnerfhip  that  all  differ- 
ences fhould  be  referred  to  arbitration,  it  was  decided,  that  a 
court  of  equity  could  entertain  no  jurifdiAion  of  the  fubjeft  until 
the  parties  had  referred  their  difputes  to  the  confideration  of  ar- 
bitrators. 2  Bro.  336.  But  it  has  fince  been  determined  that  an 
agreement  or  covenant  to  refer  all  differences  to  arbitration,  and  not 
to  file  any  bill  in  equity,  or  bring  any  aftion  at  law,  cannot  take 
away  the  jurifdiftion  of  any  court  in  Weftminfter  Hall.  But 
an  aftion  might  be  brought  for -the  breach  of  this  covenant. 
2  Vef.jun.  129.  And  where  a  fubmiflion  to  an  award  is  made  a 
rule  of  court,  and  it  is  part  of  the  rule  that  the  parties  fhall  file 
no  bill  in  equity,  it  is  in  the  difcretion  of  the  court  of  law,  whe- 
ther they  will  enforce  that  part  of  the  rule  by  attachment  or  not. 
7^.451. 

The  fame  has  alfo  been  decided  by  the  court  of  King's  Beach. 
ST. /2. 139.  .  . 

When  a  verdid  is  taken  pro  forma  at  the  trial  for  a  certain  fum, 
the  plaintiff  is  entitled  to  enter  up  judgment  for  the  amount  of  the 
fum  awarded,  without  applying  to  the  court  for  leave,  i  Eafl.  401 . 
lB.l5f  P.  244, 

An  award  to  pay  money,  in  eonfequence  of  fuch  an  illegal  traof- 
a£tion  as  would  have  been  a  bar  to  its  recovery  in  an  action,  will  be 
fo  far  fet  afide,     3  ^.  fcf  P.  371. 

An  award  will  be  fet  afide  if  it  is  contrary  to  law.     3  Ei^.  i8. 

Unlef» 
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to  thofe  rules  and  orders^  which  are  iflued  by  the  courts 
thcmfelves. 


Unlefs  it  was  clearly  agreed  by  the  parties,  that  the  judgment  of 
the  arbitrator  upon  the  queftion  of  law  (hould  be  conclufive. 
9  Vef.jun.  364. 

Arbitrations  being  unattended  by  the  inevitable  delay  and  ex- 
pence  of  public  htigation,  are  of  fuch  infinite  importance  to  the 
community,  that  it  is  rather  furprifing  that  the  legiflature  has  not 
yet  given  to  arbitrators  a  power  of  compelling  the  attendance  of 
witneffes,  or  of  adminiftering  an  oath  to  them.  For  until  they 
poflefs  this  authority,  hke  courts  of  juftice,  however  wife  and 
righteous  their  awards  may  be,  it  cannot  be  expefted  that  they 
can  give  the  fame  fatisfaftion  to  thofe»  who  are  interefted  in  th» 
event  of  the  controverfy. 


1  i'^M 
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CHAPTER    THE    SECONI)/^^''"^^  ^^'^^ 


OF  REDRESS    BY    THE     MERE    blPE'l^AfrbN    OF 

LAW 


THE  remedies  for  private  wrongs,  which  are  efFe£led  by 
the  mere  operation  of  the  law,  will  fall  within  a  very 
narrow  compafs  :  there  being  only  two  inftances  of  this  fort 
that  at  prefent  occur  to  my  recoliedlion  ;  the  one  that  of 
retainer^  where  a  creditor  is  made  executor  or  adminiftrator 
to  his  debtor  ;  the  other^  in  the  cafe  of  what  the  law  calls  a 
remitter. 

I.  If  a  perfon  indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  fuch  a  creditor  obtains  letters  of 
adminiftration  to  his  debtor  j  in  thefe  cafes  the  law  gives  him 
a  remedy  for  his  debt,  by  allowing  him  to  retain  fo  much  as 
will  pay  himfelf,  before  any  other  creditors  whofe  debts  are 
of  equal  degree  *.  This  is  a  remedy  by  the  mere  a£l  of  law, 
and  grounded  upon  this  reafon  j  that  the  executor  cannot, 
without  an  apparent  abfurdity,  commence  a  fuit  againft  him- 
felf as  a  reprefentative  of  the  deceafed,  to  recover  that  which 
is  due  to  him  in  his  own  private  capacity  :  but,  having  the 
whole  perfonal  ellate  in  his  hands,  fo  much  as  is  fufficient 
to  anfwer  his  own  demand  is,  by  operation  of  law,  applied 
to  that  particular  purpofe.    Elfe,  by  being  made  executor, 

■  1  Roll.  Abr.  933.    Plowd,  iiH.    See  Vol.  II.  page  bll. 

he 
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he  would  be  put  in  a  worfe  condition  than  all  the  reft  of  the 
world  befides.  For,  though  a  rateable  payment  of  all  the 
debts  of  the  deceafed,  in  equal  degree,  is  clearly  the  moft 
equitable  method,  yet  as  every  fcheme  for  a  proportionable 
diftribution  of  the  afTets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impra£licable,  and  productive  of  more 
mifchiefs  than  it  would  remedy ;  fo  that  the  creditor  who 
firft  commences  his  fuit  is  entitled  to  a  preference  in  payment} 
it  follows,  that  as  the  eacecutor  can  commence  no  fuit,  he 
muft  be  paid  the  laft  of  any,  and  of  courfe  muft  lofe  his  debt, 
in  cafe  the  eftate  of  his  teftator  {hould  prove  infolvent,  unlefs 
he  be  allowed  to  retain  it.  The  do£lrine  of  retainer  is  there- 
fore the  neceffary  confequence  of  that  other  do£lrine  of  the 
law,  the  priority  of  fuch  creditor  who  firft  commences  his 
adlion.  But  the  executor  fhall  not  retain  his  own  debt,  in 
prejudice  to  thofe  of  a  higher  degree  j  for  the  law  only  puts 
him  in  the  fame  fituation,  as  if  he  had  fued  himfelf  as  exe- 
cutor, and  recovered  his  debt;  which  he  never  could  be 
fuppofed  to  have  done,  while  debts  of  a  higher  nature  fub- 
Cfted.  Neither  (hall  one  executor  be  allowed  to  retain  his 
own  debt,  in  prejudice  to  that  of  his  co-executor  in  equal 
degree  \  but  both  (hall  be  difcharged  in  proportion  ".  Nor 
(hall  an  executor  of  his  own  wrong  be  in  any  Cafe  permitted 
toretain'^. 

II.  Remitter  is  where  he,  who  hath  the  true  property 
ox  jus  proprietatis  in  lands,  but  is  out  of  poffeffion  thereof,  and 
hath  no  right  to  enter  without  recovering  poffeffion  in  an 
atStion,  hath  afterwards  the  freehold  caft  upon  him  by  fome 
fubfequent,  and  of  courfe  defective  title ;  in  this  cafe  he  is 
remitted,  or  fent  back  by  operation  of  law,  to  his  antient  and 
more  certain  title  «*.  The  right  of  entry,  which  he  hath 
gained  by  a  bad  title,  fliall  be  ipfofaBo  annexed  to  his  own 
inherent  good  one  :  and  his  defeafible  eftate  (hall  be  utterly 
defeated  and  annulled,  by  the  inftantaneous  a£t  of  law,  with- 
out his  participation  or  confent  ^.     As  if  A  diffeifes  B,  that 

*  Viner.  Ahr.  t.  executors.  D.  9.  "  Litt.  5  659. 

<=  5  Rep.  30.  *  Co.  Litt.  358.    Cro.Jac.469. 
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is,  turns  him  out  of  pofleffion,  and  dies  leaving  a  fon  C  5 
hereby  the  eftate  defccnds  to  C  the  fon  of  A,  and  B  is  barred 
from  entering  thereon  till  he  proves  his  right  in  an  aflion  : 
now,  if  afterwards  C,  the  heir  of  the  difleifor,  makes  a  leafe ' 
for  life  to  D,  with  remainder  to  B  the  difleifee  for  life,  and  ■ 
D  dies ;  hereby  the  remainder  accrues  to  B,  the  difleifee  : 
who  thus  gaining  a  new  freehold  by  virtue  of  the  remainder,' 
which  is  a  bad  title,  is  by  aift  of  law  remitted,  or  in  of  his 
former  and  furer  eftate  ^.     For  he  hath  hereby  gained  a  new 
right  of  poflefEon.  to  which  the  law  immediately  annexes 
his  antient  right  of  property. 

If  the  fubfequent  eftate,  or  right  of  pofleffion,  be  gained 
by  a  man's  own  a£l:  or  confent,  as  by  immediate  purchafe 
being  of  full  age,  he  fhall  not  be  remitted.  For  the  taking 
fuch  fubfequent  eftate  was  his  own  folly,  and  fhall  be  looked 
upon  as  a  waver  of  his  prior  right  s.  Therefore  it  is  to  be 
obferved,  that  to  every  remitter  there  are  regularly  thefe  in- 
cidents ;  an  antient  right,  and  a  new  defeafible  eftate  of  free- 
hold, uniting  in  one  and  the  fame  perfon  ;  which  defeafible 
eftate  muft  be  cqft  upon  the  tenant,  not  gained  by  his  own 
aft  or  folly.  The  reafon  given  by  Littleton  '',  why  this 
remedy,  which  operates  filently,  and  by  the  mere  a£l  of  law, 
was  allowed,  is  fomewhat  fimilar  to  that  given  in  the  pre- 
ceding article  ;  becaufe  otherwife  he  who  hath  right  would 
be  deprived  of  all  remedy.  For  as  he  himfelf  is  the  perfon 
in  poflTeflion  of  the  freehold,  there  is  no  other  perfon  againft 
whom  he  can  bring  an  aftion,  to  eftablifh  his  prior  right. 
And  for  this  caufe  the  law  doth  adjudge  him  in  by  remitter  ; 
that  is,  in  fuch  plight  as  if  he  had  lawfully  recovered  the 
fame  land  by  fuit.  For,  as  lord  Bacon  obferves ',  the  be- 
nignity of  the  law  is  fuch,  as  when,  to  preferve  the  principles 
and  grounds  of  law,  it  depriveth  a  man  of  his  remedy  with- 
out his  own  fault,  it  will  rather  put  him  in  a  better  degree 
and  condition  than  in  a  worfe.  Nam  quod  remedio  de/titui' 
tutf  ijfa  re  valet,  Ji  culpa  ahftt.     But  there  fliall  be  no  le- 

'  Finch,  L.  194.     Ijlt.  §  683,  "  %tb\. 

*■  Co.  Litt.  348,  350.  '  Elem.  c.  9. 
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mitter  to  a  right,  for  which  the  party  has  no  remedy  by 
aftion":  as  if  the  iflue  in  tail  be  barred  by  the  fine  or  war- 
ranty of  his  anceftor,  and  the  freehold  is  afterwards  caft  upon 
him;  he  fhall  not  be  remitted  to  his  eftate  tail':  for  the 
operation  of  the  remitter  is  exaftly  the  fame,  after  the  union 
of  the  two  rights,  as  that  of  a  real  aftion  would  have  been 
before  it.  As  therefore  the  iflue  in  tail  could  not  by  any 
aftion  have  recovered  his  antient  eftate,  he  (hall  not  recover 
it  by  remitter. 

And  thus  much  for  thefe  extrajudicial  remedies,  as  well 
for  real  as  perfonal  injuries,  which  are  furniflied  or  permitted 
by  the  law,  where  the  parties  are  fo  peculiarly  circumftanced^ 
as  not  to  make  it  eligible,  or  in  fome  cafes  even  poflible,  ta 
apply  for  redrefs  in  the  ufual  and  ordinary  methods  to  the. 
courts  of  public  juftice.  ,/ 

'  Co.Litt.349.  >  Moor.  115.    I  Ann.  186.  " 

■■   '   •""■'-   -_    -v:.i    -    .'  ;..  .;   ' . '[  5  _  •-  -  . , »■ 

.■jTct::fl.if ;  iui.;<yirjifi-v':-,irjj':o 
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CHAPTER    THE    THIRD. 


OP    COURTS    IN    GENERAL. 


nPHE  next,  and  principal,  obje6t  of  our  inquiries  is  the 
redrefs  of  injuries  hy /uit  in  courts:  wherein  the  aft  of 
the  parties  and  the  a£t  of  law  co-operate  ;  the  aft  of  the 
parties  being  necefTary  to  fet  the  law  in  motion,  and  the 
procefs  of  the  law  being  in  general  the  only  inftrument  by 
which  the  parties  are  enabled  to  procure  a  certain  and  ade*' 
quate  redrefs. 

And  here  it  will  not  be  improper  to  obferve,  that  although 
in  the  feveral  cafes  of  redrefs  by  the  aft  of  the  parties  men- 
tioned in  a  former  chapter^,  the  law  allows  an  extrajudicial 
remedy,  yet  that  does  not  exclude  the  ordinary  courfe  of 
juftice  :  but  it  is  only  an  additional  weapon  put  into  the  hands 
of  certain  perfons  in  particular  inftances,  where  natural  equity 
or  the  peculiar  circumftances  of  their  fituation  required  a 
more  expeditious  remedy,  than  the  formal  procefs  of  any 
court  of  judicature  can  furnifli.  Therefore,  though  I  may 
defend  myfelf,  or  relations,  from  external  violence,  I  yet  am 
afterwards  entitled  to  an  aftion  of  aflault  and  battery :  though 
I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable  oppor- 
tunity, this  power  of  recaption  does  not  debar  me  from  my 
aftion  of  trover  or  detinue  :  1  may  either  enter  on  the  lands, 
on  which  I  have  a  right  of  entry,  or  may  demand  poffef- 
flon  by  a  real  aftion  ;  I  may  either  abate  a  nufance  by  my 
own  authority,  or  call  upon  the  law  to  do  it  for  me :  I  may 
diflrein  for  rent,  or  have  an  aftion  of  debt,  at  my  own 
[  23  ]  option  :  if  I  do  not  diftrein  my  neighbour's  cattle  damage-^ 

»  ch.  1. 
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feqfnnt,  I  may  compel  him  by  action  of  trefpafs  to  make  me 
a  fair  fatisfaftion  ;  if  a  heriot,  or  a  deodand,  be  withheld 
from  me  by  fraud  or  force,  I  may  recover  it  though  I  never 
feifed  it.  And  with  regard  to  accords  and  arbitrations,  thefe> 
in  their  nature  being  merely  an  agreement  or  compromife, 
moft  indifputably  fuppofe  a  previous  right  of  obtaining  rc- 
drefs  fome  other  way  5  which  is  given  up  by  fuch  agreement. 
But  as  to  remedies  by  the  mere  operation  of  law,  thofe  are 
indeed  given,  becaufe  no  remedy  can  be  miniftered  by  fuit 
or  a£tion,  without  running  into  the  palpable  abfurdity  of  a 
man's  bringing  an  aftion  againft  himfelf:  the  two  cafes 
wherein  they  happen  being  fuch,  wherein  the  only  poffible 
legal  remedy  would  be  direded  againft  the  very  perfon  him- 
felf who  feeks  relief,  , 

In  all  other  cafes  it  is  a  general  and  indifpulable  rule,  that 
where  there  is  a  legal  right,  there  is  alfo  a  legal  remedy,  by 
fuit  or  a£lion  at  law,  whenever  that  right  is  invaded.  And, 
in  treating  of  thefe  remedies  by  fuit  in  courts,  I  fhall  purfue 
the  following  method  :  firft,  I  (hall  confider  the  nature  and 
feveral  fpecies  of  courts  of  juftice ;  and,  fecondly,  I  fliall 
point  out  in  which  of  thefe  courts,  and  in  what  manner,  t^e 
proper  remedy  may  be  had  for  any  private  injury;  or,  ^n 
other  words,  what  injuries  are  cognizable,  and  how  redrefled, 
in  each  refpe<^ive  fpecies  of  courts. 

First  then,  of  courts  of  juftice.  And  herein  we  will  con- 
fider, firft,  their  nature  and  incidents  in  general ;  and  then, 
the  feveral  fpecies  of  them,  eredled  and  acknowledged  by  the 
laws  of  England. 

A  COURT  is  defined  to  be  a  place  wherein  juftice  is  judi- 
cially adminiftered''.  And,  as  by  our  excellent  conftitution 
the  fole  executive  power  of  the  laws  is  vefted  in  the  perfon  of 
the  king,  it  will  follow  that  all  courts  of  juftice,  which  are 
the  medium  by  which  he  adminifters  the  laws,  are  derived  [  24  3 
from  the  power  of  the  crown  <^.    For,  whether  created  by  adl 

^  Co.  Litt.  58.  «  Set  book  I.  ch.  27. 
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of  parliament,  or  letters  patent,  or  fubfifting  by  prcfcrip- 
tion,  (the  only  methods  by  which  any  court  of  judicature^ 
can  cxift,)  the  king's  confcnt  in  the  two  former  is  exprcfsly, 
and  in  the  latter  impliedly,  given.  In  all  thefe  courts  the 
king  is  fuppofed  in  contemplation  of  law  to  be  always  pre- 
fent ;  but  as  that  is  in  faft  impoflible,  he  is  there  rcprefented 
by  his  judges,  whofe  power  is  only  an  emanation  of  the  royal 
prerogative. 

For  the  more  fpcedy,  univcrfal,  and  impartial  admimfc 
tration  of  jufticc  between  fubjcft  and  fubjeft,  the  law  hath 
appointed  a  prodigious  variety  of  courts,  fomc  with  a  more 
limited,  others  with  a  more  extenfivc  jurifdidlion  ;  fomc 
conftituted  to  inquire  only,  others  to  hear  and  determined 
feme  to  determine  in  the  firfl:  indance,  others  upon  appeal 
and  by  way  of  review.  All  thefe  in  their  turns  will  be  taken 
notice  of  in  their  refpcftive  places :  and  I  {hall  therefore  here 
only  mention  one  di(lin£lion,  that  runs  throughout  them  all ; 
viz.  that  fome  of  them  are  courts  of  record^  others  not  of  re- 
cord.  A  court  of  record  is  that,  where  the  a£ts  and  judicial 
proceedings  are  enrolled  in  parchment  for  a  perpetual  memo- 
rial and  tellimony  :  which  rolls  are  called  the  records  of  the 
coCirt,  and  arc  of  fuch  high  and  fuper-eminent  authority,  that 
their  truth  is  not  to  be  called  in  queftion.  For  it  is  a  fettled 
rule  and  maxim  that  nothing  (hall  be  averred  againft  a  re- 
cord, nor  (hall  any  plea,  or  even  proof,  be  admitted  to  the  con- 
trary'. And  if  the  exiftence  of  a  record  be  denied,  it  (hall 
be  tried  by  nothing  but  itfelf :  that  is,  upon  bare  infpe£lion 
whether  there  be  any  fuch  record  or  no  ;  elfe  there  would  be 
no  end  of  difputes.  But,  if  there  appear  any  miftake  of  the 
clerk  in  making  up  fuch  record,  the  court  will  dire£t  him  to 
amend  it.  All  courts  of  record  are  fhe  king's  courts,  in  right 
of  his  crown  and  royal  dignity  ^,  and  therefore  no  other  court 
hath  authority  to  (ine  or  imprifon  j  fo  that  the  very  cxcQt\on 
[  25  ]  of  a  new  jurifdi£lion  with  the  power  of  fine  or  imprifonment 
makes  it  inftantly  a  court  of  record*.     A  court  not  of  record 

*  Co.  litt.  360.  '  Fwch.  L.  aoi. 

•  Jiii,  •  S«lk.  300.    13  Mod.  ass. 
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is  the  court  of  a  private  man ;  whom  the  law  will  not  intruft 
with  any  difcretionary  power  oyer  the  fortune  or  liberty  of  hJ9 
feHow-fubje^s.  Such  are  the  courts-baron  incident  to  everj^ 
manor,  and  other  inferior  jurifdicXions  :  where  the  proceed- 
ings are  not  enrolled  or  recorded  ;  but  as  well  their  eziilence 
as  the  truth  of  the  matters  therein  contained  ihall,  if  difpated, 
be  tried  and  determined  by  a  jury.  Thefe  courts  can  hold  no 
plea  of  matters  cognizable  by  the  common  law,  unleis  under 
the  value  of  4c/.  nor  of  any  forcible  injury  whatfocver,  not 
having  any  procefs  to  arreft  the  perfon  of  the  defendant  *'. 

In  every  court  there  mufl:  be  at  leaft  three  conftltuent 
parts,  the  aBor^  reus,  and  judex  :  the  aBcr,  or  plaintiff,  who 
complains  of  an  injury  done  ;  the  reus,  or  defendant,  who  is 
called  upon  to  make  fatisfac^ion  for  it ;  and  the  judex,  or 
judicial  power,  which  is  to  examine  the  truth  of  the  fa£l,  to 
determine  the  law  arifing  upon  that  fa£l,  and,  if  any  injury 
appears  to  have  been  done,  to  afcertain,  and  by  it*a  officers  to 
apply  the  remedy.  It  is  alfo  ufual  in  the  fuperior  courts  to 
have  attorneys,  and  advocates  or  counfel,  as  affiftants. 

An  attorney  at  law  anfwers  to  the  procurat&r,  or  pro^or^ 
of  the  civilians  and  canonifls  '.  And  he  is  one  who  is  put  is 
the  place,  (lead,  or  turn  of  another,  to  manage  his  matters 
of  law.  Formerly  every  fuitor  was  obliged  to  appear  in  per- 
fon, to  profecute  or  defend  hb  fuit,  (according  to  the  old 
Gothic  conilitution  '',)  unlefs  by  fpecial  licenfe  under  the 
king's  letters  patent  *.  This  is  ftill  the  law  in  criminal  cafes. 
And  an  idiot  cannot  to  this  day  appear  by  attorney,  but  in 
perfon  "*,  for  he  hath  not  difcretion  to  enable  him  to  appoint 
a  proper  fubditute  :  and  upon  his  being  brought  before  the 
court  in  fo  dcfencelefs  a  condition,  the  judges  are  bound  to  -  -5  n 
take  care  of  his  interefts,  and  they  (hall  admit  the  beft  plea 
in  his  behalf  that  any  one  prefent  can  fuggeft  ".     But,  as  in 

*3lBft.31l.  ^  Sfonfaook  4r/«re  GWi.  1 1.  e.  <S. 

*  Pope  Boni£Kc  VIII.  in  6  DtrreUd.  .   F.  N.  B.  25. 

I. ».  1. 1«.  §  3,  fpealcB  of  '*  pncmato-  *  lUd.  27. 
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the  Roman  law,  "  cum  olim  in  ufu  fttijfet^  altenus  nomine  agi 
**  non  pojje,  fed,  quia  hoc  non  minimam  incommoditatem  habehat^ 
*'  coeperunt  homines  per  procttratores  Utigare  <»,"  fo  with  us,  upon 
the  fame  principle  of  convenience,  it  is  now  permitted  in 
general,  by  divers  antient  ftatutes,  whereof  the  firft  is  ftatute 
Weftm.  2.  CIO.  that  attorneys  maybe  made  to  profecute 
or  defend  any  adiion  in  the  abfence  of  the  parties  to  the  fuit. 
Thefe  attorneys  are  now  formed  into  a  regular  corps ;  they 
are  admitted  to  the  execution  of  their  office  by  the  fupcrior 
courts  of  Weftminfter-hall ;  and  are  in  all  points  officers  of 
the  refpe£live  courts  in  which  they  are  admitted  :  and,  as 
they  have  many  privileges  on  account  of  their  attendance 
there,  fo  they  are  peculiarly  fubje£t  to  the  cenfure  and  ani- 
madverfion  of  the  judges.  No  man  can  pra£Jife  as  an  at- 
torney in  any  of  thofe  courts,  but  fuch  as  is  admitted  and 
fworn  an  attorney  of  that  particular  court :  an  attorney  of 
the  court  of  king's  bench  cannot  pradlife  in  the  court  of 
common  pleas  \  nor  vice  verfa.  To  pra£kife  in  the  court  of 
chancery  it  is  alfo  neceffary  to  be  admitted  a  folicitor  therein  : 
and  by  the  ftatute  22  Geo.  II.  c.  46.  no  perfon  fhall  aft  as 
an  attorney  at  the  court  of  quarter  feffions,  but  fuch  as  has 
been  regularly  admitted  in  fome  fuperior  court  of  record.  So 
early  as  the  ftatute  4  Hen.  IV.  c.  18.  it  was  enabled,  that 
attorneys  ftiould  be  examined  by  the  judges,  and  none  ad- 
nHtted  but  fuch  as  were  virtuous,  learned,  and  fworn  to  do 
their  duty.  And  many  fubfequent  ftatutes  p  have  laid  them 
under  farther  regulations  (i). 

•  Inji.  4.  til.  10.  2  Geo.  II.  c.a3.     32  Geo.  II.  c.46. 

PaJac.I.  c.  7.     1 2  Geo.  I.  c.  39,  23  Geo.  II.  c.  26. 

( I )  The  number  of  attorneys  has  much  increafed  within  the  laft 
three  centuries  ;  for  an  aft  of  parliament  paffed  in  the  33  Hen.  VI, 
c.  7.  ftates,  that  not  long  before  that  time  there  had  not  been 
more  than  fix  or  eight  attorneys  in  Norfolk  and  Suffolk,  quo  tem- 
pore (it  obferves)  magna  tranquil/itas  regnabaty  but  that  the  num- 
ber Lad  increafed  to  twenty-four,  to  the  great  vexation  and  pre- 
judice of  thefe  countieg  ;  it  therefore  enafts  that  for  the  future 
there  fhall  only  be  fix  attorneys  in  Norfolk,  fix  in  Suffolk,  and 
two  in  the  city  of  Norwich.  As  it  does  not  appear  that  this  fta- 
tute was  ever  repealed,  it  might  be  curious  to  inquire  how  it  was 
12  originally 
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Of  advocates,  or  (as  we  generally  call  them)  counfel, 
there  are  two  fpecies  or  degrees ;  barrifters,  and  ferjeants. 
The  former  are  admitted  after  a  conGderable  period  of  ftudy, 
or  at  Icaft  {landing,  in  the  inns  of  court  1 ;  and  are  in  our  old 
books  ftiled  apprentices,  apprenticii  ad  legem,  being  looked  C  2?  3 
upon  as  merely  learners,  and  not  qualified  to  execute  the  full 
office  of  an  advocate  till  they  were  fixteen  years  Handing  j  at 
which  time,  according  to  Fortefcue  ^,  they  might  be  called 
to  the  ftate  and  degree  of  ferjeants,  or  fervientes  ad  legem,  ' 
How  antient  and  honourable  this  ftate  and  degree  is,  with 
the  form,  fplendor,  and  profits  attending  it,  hath  been  fo 
fully  difplayed  by  many  learned  writers «,  that  it  need  not  be 
here  enlarged  on  (a).  I  (hall  only  obferve,  that  ferjeants  at 
law  are  bound  by  a  folemn  oath  t  to  do  their  duty  to  their 
clients  :  and  that  by  cuftom  "  the  judges  of  the  courts  of 
Weftminfter  are  always  admitted  into  this  venerable  order, 
before  they  are  advanced  to  the  bench  ;  the  original  of  which 
was  probably  to  qualify  the  puifne  barons  of  the  exchequer  to 
become  juftices  of  aflife,  according  to  the  exigence  of  the  fta- 
tute  of  14  Edw.  III.  c.  16.   From  both  thefe  degrees  fome  are 

<  See  Vol.1,  introd.  §  1.  printed  in  1765,  entitled  "  Obfervations 

'  de  LL.  c.  50.  "  touchiiijj  the  antiquity  and  dignity  of 

•  Fortefc.  ibid.  10  Rep.  pref.  Dugd.  "  the  degree  of  ferjeant  at  law." 
Orig.  Jurid.     To  which  may  be  added  '  sliift.  214. 

tiaft   by  the  late  ferjeant  Wynne,  "  Fortefc,  c.  50. 


originally  evaded.  The  2  Geo.  II.  c.  23.  requires  that  every  per- 
fon  admitted  an  attorney  (hall  have  been  bound  to  ferve  as  a  clerk 
to  an  attorney  for  five  years,  and  {hall  have  continued  in  fuch 
fervice  for  five  years  ;  and  the  court  of  King's  Bench  thought 
themfelves  bound  to  {Irike  an  attorney  ofiF  the  roll  of  attorneys  of 
that  court,  who  had  ferved  part  of  the  time  with  another  mafler, 
but  with  the  confent  of  the  hrO:.     y  T.  R.  ^^6. 

For  regulations  refpefting  attorneys,  fee  Burny  tit.  Attorney. 

( 2  )  The  influence  and  authority  which  advocates  ufually  acquire 
in  popular  ftates,  are  elegantly  defcribed  by  Giannone :  S'aggiungea, 
che  coloro,  che  fapevan  ben  aringare,  avean  un  gran  vantaggio 
nell'  alTemblee  del  popolo,  il  quale  fi  mcna  volontieri  per  I'orecchie ; 
onde  avviene  che  nello  ftato  popolare  gli  avvocati  fono  ordinaria> 
mcnte  quegU,  chi  hanno  piu  potenza,  ed  autorita.  Lib,  II.  c  6. 

ufually 
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ufually  fele£ted  to  be  his  majefty's  counfel  learned  in  the  law : 
the  two  principal  of  whom  are  called  his  attorney,  and  foli- 
citor  general.  The  firft  king's  counfel,  under  the  degree  of 
ferjeant,  was  fir  Francis  Bacon,  who  was  made  fo  honoris 

^  7  -  _  caufoy  without  either  patent  or  fee  ^  j  fo  that  the  firft  of  the 
modern  order  (who  are  now  the  fworn  fervants  of  the  crown, 
with  a  ftanding  falary)  fcems  to  have  been  fir  Francis  North, 
afterwards  lord  keeper  of  the  great  feal  to  king  Charles  11/ 
Thefe  king's  counfel  anfwer  in  fome  meafure  to  the  advo- 
cates of  the  revenue,  advocati  fifciy  among  the  Romans.  For 
they  muft  not  be  employed  in  any  caufe  againft  the  crown 
without  fpecial  licenfe  (3)  j  in  which  reftridlion  they  agree 
with  the  advocates  of  the  fife  y  :  but  in  the  imperial  law  the 
prohibition  was  carried  ftill  farther,  and  perhaps  was  more 
for  the  dignity  of  the  fovereign  ;  for,  excepting  fome  peculiar 

[  28  ]  caufes,  the  fifcal  advocates  were  not  permitted  to  be  at  all  con- 
cerned in  private  fuits  between  fubjefl  and  fubjedt  ^.  A  cuftom 
has  of  late  years  prevailed  of  granting  letters  patent  of  pre- 
cedence to  fuch  barrifters,  as  the  crown  thinks  proper  to  ho- 
nour with  that  mark  of  diftinftion  :  whereby  they  are  entitled 
to  fuch  rank  and  pre-audience  »  as  are  affigned  in  their  re- 
fpedlive  patents ;  fometimes  next  after  the  king's  attorney- 
general,  but  ufuallynext  after  his  majefty's  counfel  then  being. 

''See  his  letters.  056.  4.  Tlie  king's  attorney-general. 

"  See  his  life  by  Roger  North.  3?.  5.  The  king's  folicitor-general. 

'   Cod.  2.  9.  1.  6.  The  king's  ferjeants. 

^  Ibid.  2.  7.  13.  ?•  The    king's     counfel,     with    the 

*  Pre-audience  in  the  courts  is  rec-  queen's  attorney  and  folicitor. 

koned  of  fo  much  confequence,  that  it  8.  Serjeants  at  law. 

may  notbeamifs  tofubjoin  a  fhort  table  9.  The  recorder  of  London, 

of  the  precedence  which  ufually  obtains  10.  Advocates  of  the  civil  law. 

among  the  praillfers.  11.  Barrifters. 

1.  Tlie  king's  premier  ferjeant    (fo  In  the  court  of  exchequer  two  of  the 
conftituted  by  fpecial  patent).  nioft  experienced  barrifters,    called  the 

2.  The  king's  antient  ferjeant,  or  the    poJi-ma.n    and    the  iai-man    (from   the 
eldeft  among  the  king's  ferjeants.        places  in  which  they  fit)    have   alfo  a 

3.  The  king's  advocate-general.  precedence  in  motions. 

(3)  Hence  none  of  the  king's  counfel  can  publicly  plead  in 
court  for  a  prifoner,  or  a  defendant  in  a  criminal  profecution,  withv 
out  a  licence,  which  is  never  refufed ;  but  an  expence  of  about  9I. 
muft  be  incurred  in  obtaining  it.  - 

Thefe 
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Thefc  (as  well  as  the  queen's  attorney  and  folicitor-general  •*) 
rank  promifcuoufly  with  the  king's  counfel,  and  together 
with  them  fit  within  the  bar  of  the  refpeftive  courts ;  but 
receive  no  falaries,  and  are  not  fworn  ;  and  therefore  are  at 
liberty  to  be  retained  in  caufes  againft  the  crown.  And  all 
other  ferjeants  and  barrifters  indifcriminately  (except  in  the 
court  of  common  pleas,  where  only  ferjeants  are  admitted) 
may  take  upon  them  the  proteflion  and  defence  of  any  fuitorsy 
whether  plaintiff  or  defendant ;  who  are  therefore  called  their 
clients,  like  the  dependants  upon  the  ancient  Roman  orators; 
Thofe  indeed  pradlifed  gratis,  for  honour  merely,  or  at  moft 
for  the  fake  of  gaining  influence :  and  fo  likewife  it  is  efta- 
bliftied  with  us  '^,  that  a  counfel  can  maintain  no  action  for 
his  fees  (4) ;  which  are  given,  not  as  locatio  vel  conduElio,  but  as 
qitiddam  honorarium ;  not  as  a  falary  or  hire,  but  as  a  mere 
gratuity,  which  a  counfellor  cannot  demand  without  doing 
wrong  to  his  reputation  ^  \  as  is  alfo  laid  down  with  regard 
to  advocates  in  the  civil  Iaw%  whofe  honorarium -wzs  directed 
by  a  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten  thoufand 
fefterces,  or  about  80/.  of  Englifti  money  ^  (5).   And,  in  order  [  29  ] 

■>  Seld.  tit. /ion.  1.  6,  7.  ^Ff.l\.6.1. 

«  Davis  pref.  22,     iCh.  Rep.38,  ^  Td^c.  ami.l.U. 

■•  Davis,  23. 

(4)  Upon  the  fame  principle  a  phyfician  cannot  maintain  an 
aftion  for  his  fees.     ^T.  R.  317. 

(5)  The  circuraftances  which  led  to  this  decree,  as  recorded  by 
Tacitus,  deferve  to  be  mentioned.  Samius,  a  Roman  knight  of 
diftinftion,  having  given  Suilius  a  fee  of  three  thoufand  guineas  to 
undertake  his  defence,  and  finding  that  he  was  betrayed  by  his  ad- 
vocate, ferro  in  domo  ejus  incubuit.  In  confequence  of  this  the 
fenate  infilled  upon  enforcing  the  Cincian  law,  qua  cavetur  apti- 
quitiis,  nequis  ob  caufam  orandam  pecuniam  donumve  accipiat. 

Tacitus  then  recites  the  arguments  of  thofe  who  fpoke  againft  ' 
the  payment  of  fees,  and  of  thofe  who  fupported  the  praftice  j  and 
concludes  with  telling  us,  that  Claudius  Caefar  thinking  that  there 
was  more  reafon,  though  lefs  liberahty,  in  the  arguments  of  the 
latter,  capiendis  pecuniis  pofuit  modum,  ufque  ad  dena  feflertia,  quern 
egrej/i  repetundarum  tenerentur.      I  jinn.  lib.  1 1,  f.  5. 

But  befides  the  acceptance  of  fuch  immenfe  fees,  the  perfidy  of 
advocates  had  become  a  common  traffic ;  for  Tacitus  introduces 

Vol.  III.  D  th^ 


itg  Private  Book  IIL 

to  encourage  due  freedom  of  fpeech  in  the  lawful  defence  o£ 
their  clients,  and  at  the  fame  time  to  give  a  check  to  the  un* 
fcemljr  licentioufnefs  of  proftitute  and  illiberal  men,  (a  few  of 
whom  may  fometimes  infmuate  themfelves  even  into  the  moll 
honourable  profeffions,)  it  hath  been  holden  that  a  counfel  is 
not  anfwerable  for  any  matter  by  him  fpoken,  relative  to  the 
caufe  in  hand,  and  fuggefted  in  his  client's  inftruflions ;  al" 
though  it  (hould  rcfleft  upon  the  reputation  of  another,  and 
even  prove  abfolutely  groundlefs  :  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  inftruftions  if  it  be 
impertinent  to  the  caufe  in  hand,  he  is  then  liable  to  an 
uCtion  from  the  party  injured*.  And  counfel  guilty  of  deceit 
or  collufion  are  puniftiable  by  the  ftatute  Weftm.  i.  3  Edw.  I. 
c.  28.  with  imprifonment  for  a  year  and  a  day,  and  perpetual 
filence  in  the  courts ;  a  punifhment  ftill  fometimes  inflid^ed 
for  grofs  mifdemefnors  in  pra&ice  *>« 

«  Cro.  Jac.  90.  ''  Raym.  376. 


the  fubje£t  by  obferving,  nee  quidquam  publ'tcx  mercis  tarn  venalefuU 
quam  advocatorum  perfidia.  To  the  honour  of  our  Courts  the  cor- 
ruption of  judges  and  the  treachery  of  counfel  are  crimes  unheard 
of  in  this  country.  Quid  enin  ejl  jus  civile?  Quod  tuque  infledi 
grafidt  neque  perfringiptentid,  neque  addterari  ^ecunid  po/Jit.  Cic. 
pro  Czcina. 
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CHAPTER    THE    FOUATH. 

OF  THE  PUBLIC  COURTS  of  COMMON 
LAW  AND  EQUITY. 

TT7E  are  next  to  confider  the  feveral  fpecies  and  diftinc- 
'^'  tions  of  courts  of  juftice,  which  are  acknowledged 
and  ufed  in  this  kingdom.  And  thefe  are,  either  fuch  as  are 
of  public  and  general  jurifdi£lion  throughout  the  whole 
realm  i  or  fuch  as  are  only  of  a  private  and  fpecial  jurifdic- 
tion  in  fome  particular  parts  of  it.  Of  the  former  there  are 
four  forts :  the  univerfally  edablKhed  courts  of  common  law 
and  equity ;  the  ccclefiaftical  courts ;  the  courts  military ; 
and  courts  maritime.  And,  firft,  of  fuch  public  courts  as 
are  courts  of  common  law  and  equity. 

The  policy  of  our  antient  conftitutioH)  as  regulated  and 
edablifhed  by  the  great  Alfred,  was  to  bring  juftice  home  to  ' 
every  man's  door,  by  conftituting  as  many  courts  of  judicature 
as  there  are  manors  and  townfhips  in  the  kingdom ;  wherein  . 
injuries  were  redrefled  in  an  eafy  and  expeditious  manner,  by 
the  fuffrage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdiiStion, 
and  thofe  with  others  of  a  ftill  greater  power;  afcending 
gradually  from  the  loweft  to  the  fupreme  courts,  which  were 
refpedlivcly  conftituted  to  foncCt  the  errors  of  the  inferior  [313 
ones,  and  to  determine  fuch  caufes  as  by  reafon  of  their 
weight  and  difficulty  demanded  a  more  folemn  difcuffion. 
The  courfe  of  juflice  flowing  in  large  ftreams  from  the  king, 
as  the  fountain,  to  his  fuperior  courts  of  record  ;  and  being 
then  fubdivided  into  fmaller  channels,  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  watered  and  re- 
frefhed.  An  inftitution  that  feems  highly  agreeable  to  the 
d  ideates  of  natural  reafon,  as  well  as  of  more  enlightened  po- 

D  2  licyi 
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licy  5  being  equally  fimilar  to  that  which  prevailed  in  Mexico 
and  Peru  before  they  were  difcovered  by  the  Spaniards,  and 
to  that  which  was  eftablifhed  in  the  Jewifli  republic  by  Mofes. 
In  Mexico  each  town  and  province  had  it's  proper  judges, 
who  heard  and  decided  caufes,  except  when  the  point  in  liti- 
gation was  too  intricate  for  their  determination ;  and  then  it 
was  remitted  to  the  fupreme  court  of  the  empire,  edabliihed 
in  the  capital,  and  confifting  of  twelve  ]udges  * .  Peru,  ac- 
cording to  Garcilaflb  de  Vega,  (an  hiftorian  defccnded  from 
the  antient  Incas  of  that  country,)  was  divided  into  fmall  dif- 
tt'iQis  containing  ten  families  each,  all  regiftered,  and  under 
one  magiftrate ;  who  had  authority  to  decide  little  differences 
and  punifh  petty  crimes.  Five  of  thefe  compofed  a  higher 
clafs  oi fifty  families ;  and  two  of  thefe  laft  compofed  another 
called  a  hundred.  Ten  hundreds  conftituted  the  largeft  dlvi- 
fion,  confifting  of  a  thoufand  families ;  and  each  divifion  had 
it's  feparate  judge  or  magiftrate,  with  a  proper  degree  of 
fubordination*'.  In  like  manner  we  read  of  Mofes,  that,  find- 
ing the  fole  adminiftration  of  juftice  too  heavy  for  him,  he 
"  chofe  able  men  out  of  all  Ifrael,  fuch  as  feared  God,  men 
*^  of  truth,  hating  covetoufnefs ;  and  made  them  heads  over 
*^  the  people,  rulers  of  thoufands,  rulers  of  hundreds,  rulers 
**  of  fifties,  and  rulers  of  tens  ;  and  they  judged  the  people 
**  at  all  feafons ;  the  hard  caufes  they  brought  unto  Mofes  •, 
**  but  every  fmall  matter  they  judged  themfelves<=."  Tliefe 
inferior  courts,  at  leaft  the  name  and  form  of  them,  ftlU  con-^ 
tinue  in  our  legal  conftitutlon :  but  as  the  fuperior  courts  of 
d  32  ]  record  have  in  practice  obtained  a  concurrent  original  jurlf- 
dlfllon  with  thefe ;  and  as  there  Is,  befides,  a  power  of  remov-  • 
ing  plaints  or  adlions  thither  from  all  the  Inferior  jurlfdic- 
tions ;  upon  thefe  accounts  (amongft  others)  it  has  happened 
that  thefe  petty  tribunals  have  fallen  into  decay,  and  almoft 
into  oblivion ;  whether  for  the  better  or  the  worfe,  may  be 
matter  of  fome  fpeculation  ;  when  we  confider  on  the  one 
hand  the  Increafe  of  expenfe  and  delay,  and  on  the  other  the 
more  able  and  impartial  decifion,  that  follow  from  this  change 
of  jurifdidion. 

"  Mod.  Un.  Hift.  Jtxxviii.  469.  '  Exod.  c.  1 8. 

^  lhid.iaxai.  14. 

The 
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The  order  I  fhall  obferve  In  difcourfing  on  thefe  feveral 
courts,  conftituted  for  the  redrefs  of  civil  injuries,  (for  with 
thofe  of  a  jurifdiftion  merely  criminal  I  (hall  not  at  prefent 
concern  myfelf,)  will  be  by  beginning  with  the  loweft,  and 
thofe  whofe  jurifdiiSlion,  though  public  and  generally  dif- 
perfed  throughout  the  kingdom,  is  yet  (with  regard  to  each 
particular  court)  confined  to  very  narrow  limits  •,  and  fo 
afcending  gradually  to  thofe  of  the  moft  extenfive  and  tran- 
fcendent  power. 

I.  The  loweft,  and  at  the  fame  time  the  moft  expeditious, 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
piepoudre,  curia  pedis  pulverizati;  fo  called  from  the  dufty  feet 
of  the  fuitors  ;  or,  according  to  fir  Edward  Coke  «*,  becaufe 
juftice  is  there  done  as  fpeedily  as  duft  can  fall  from  the  foot ; 
— upon  the  fame  principle  that  juftice  among  the  Jews  was 
adminiftered  in  the  gate  of  the  city  ',  that  the  proceedings 
might  be  the  more  fpeedy,  as  well  as  public.  But  the  etymo- 
logy given  us  by  a  learned  modern  writer  ^  is  much  more 
ingenious  and  fatisfaftory ;  it  being  derived,  according  to 
him,  from  piedpuldreauxy  (a  pedlar,  in  old  French,)  and  there- 
fore fignifying  the  court  of  fuch  petty  chapmen  as  refort  to 
fairs  or  markets.  It  is  a  court  of  record,  incident  to  every 
fair  and  market :  of  which  the  fteward  of  him,  who  owns  or 
has  the  toll  of  the  market,  is  the  judge  ;  and  it's  jurifdidion  [  33  ] 
extends  to  adminifter  juftice  for  all  commercial  injuries  done 
in  that  very  fair  or  market,  and  not  in  any  preceding  one. 
So  that  the  injury  muft  be  done,  complained  of,  heard,  and 
determined,  within  the  compafs  of  one  and  the  fame  day, 
unlefs  the  fair  continues  longer.  The  court  hath  cognizance 
of  all  matters  of  contra£l  that  can  pofFibly  arife  within  the  pre- 
cmQt  of  that  fair  or  market ;  and  the  plaintiff  rauft  make  oath 
that  the  caufe  of  an  affcion  arofe  there  *.  From  this  court  a 
writ  of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts 
at  Weftminlter  ••;  which  are  now  alfo  bound  by  the  ftatute 
19  Geo.  III.  c.  70.  to  iflue  writs  of  execution,  in  aid  of  it*s 

"4111(1.272.  e  Stat.  i7Edw.IV.  c.  2. 

«  Ruih,  C.4.  "  Cro.Eliz.  773. 

^  Banington's  obfervat.  on  theftat.  d37> 
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procefs,  after  judgment,  where  the  perfon  or  efFefts  of  the 
defendant  are  not  within  the  limits  of  this  inferior  jurifdic- 
tion  J  which  may  pof^bly  occafion  the  revival  of  the  pradkice 
and  proceedings  in  thefe  courts,  which  are  now  in  a  manner 
forgotten.  The  reafon  of  their  original  inilitution  feems  to 
have  been,  to  do  juftice  expeditioufly  among  the  variety  of 
perfons  that  refort  from  diflant  places  to  a  fair  or  market : 
fince  it  is  probable  that  no  other  inferior  court  might  be  able 
to  ferve  it's  procefs,  or  execute  it's  judgments,  on  both,  or 
perhaps  either  of  the  parties  ;  and  therefore  unlefs  this  court 
had  been  eredled,  the  complaint  muft  neceflarilyhave  reforted, 
even  in  the  firft  inftance,  to  fomc  fuperior  judicature. 

II.  The  court-haron  is  a  court  incident  to  every  manor  in 
the  kingdom,  to  be  holden  by  the  fteward  within  the  faid 
manor.  This  court-baron  is  of  two  natures  ' :  the  one  is  a 
cuftomary  court,  of  which  we  formerly  fpoke  ^,  appertain- 
ing entirely  to  the  copyholders,  in  which  their  eftates  are 
transferred  by  furrender  and  admittance,  and  other  matters 
tranfafted  relative  to  their  tenures  only.  The  other,  of 
which  we  now  fpeak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were 
fometiraes  antiently  called  (i) :  for  that  it  is  held  before  the 
C  34  ]  freeholders  who  owe  fuit  and  fervice  to  the  manor,  the  ftew- 
ard being  rather  the  regiftrar  than  the  judge.,  Thefe  courts, 
though  in  their  nature  diftin£t,  are  freiquently  confounded 
together.  The  court  we  are  now  confidering,  v'i%.  the  free- 
holder's court,  was  compofed  of  the  lord's  tenants,  who  were 
the  pares  of  each  other,  and  were  bound  by  their  feodal  te- 

*  Co.  Litt.  58.  '^  Books.  ch,4.  eh.  6.  and  ch.  32. 

(i )  All  the  freeholders  of  the  king  were  called  barons ;  but  the 
Editor  is  not  aware  that  it  appears  from  any  authority  that  this 
word  was  ?ver  applied  to  thofe  who  held  freeholds  bf  a  fubjeft. 
See  an  account  of  the  antient  barons,  i  vol.  398.  n.  3.  It  feems 
to  be  the  more  obvious  explanation  of  the  court-baron,  that  it  was 
the  court  of  the  baron  or  lord  of  the  manor,  to  which  his  free- 
holders owed  fuit  and  fervice.  In  like  manner,  we  fay  the  king's 
court,  and  the  ftieriFs  court. 
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nure  to  aflift  their  lord  in  the  difpenfation  of  domeftic  juftice. 
This  was  formerly  held  every  three  weeks ;  and  it's  moft  im- 
portant bufmcfs  is  to  determine,  by  writ  of  right,  all  contro- 
verfies  relating  to  the  right  of  lands  within  the  manor.  It 
may  alfo  hold  plea  of  any  perfonal  ai^ions,  of  debt,  trefpafs 
on  the  cafe,  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  fliillings*}  which  is  the  fame  fum,  or  three 
marks^  that  bounded  the  jurifdi6tion  of  the  antient  Gothic 
courts  in  their  loweft  inftancc,  or  fierdtng-courtSy  fo  called, 
becaufe  four  were  inftituted  within  every  fuperior  difl;ri£l  pr 
hundred  »>.  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county-court  by  a  precept  from  the  fherifF 
called  a  tolt ",  **  quia  tollit  atque  eximit  caufam  e  curia  ba» 
**  ronum°.'*  And  the  proceedings  in  all  other  a£kions  may 
be  removed  into  the  fuperior  courts  by  the  king's  writs  of 
fone^y  OT  accedas  ad  curianiy  according  to  the  nature  of  the 
fuit '.  After  judgment  given,  a  writ  alfo  of  falfe  judgment^ 
lies  to  the  courts  at  Weftminfter  to  rehear  and  review  the 
caufe,  and  not  a  writ  of  error ;  for  this  is  not  a  court  of 
record  :  and  therefore  in  fome  of  thefe  writs  of  removal,  the 
fir  ft  diredion  given  is  to  caufe  the  plaint  to  be  recorded, 
recordari  facias  loquelam. 

III.  A  HUNDRED- court  is  only  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead  of 
a  manor.  The  free  fuitors  are  here  alfo  the  judges,  and  the 
fteward  the  regillrar,  as  in  the  cafe  of  a  court -baron.  It  is 
like  wife  no  court  of  record  ;  refembling  the  former  in  all  [  35  ]| 
points,  except  that  in  point  of  territory  it  is  of  greater  ju- 
rifdi(fJion  ».  This  is  faid  by  fir  Edward  Coke  to  have  been 
derived  out  of  the  county-court  for  the  eafe  of  the  people, 
that  they  might  have  juftice  done  to  them  at  their  own  doors, 
without  any  charge  or  lofs  of  time  * ;  but  its  inftitution  was 
probably  coeval  with  that  of  hundreds  themfelves,  which  , 
were  formerly  obfcrved  "^  to  have  been  introduced,  though  not 

^  Finch;  248.  «  F.N.B.4.  70.  FiHcb.L.444,44». 

"  Stiernhook  de  jure  Goth,  l.l.e.i,         '  F.  N.  B.  18. 

»  FN.B. 3,4.  S«e Append.  No.I.§ 2.         »  Fin«h.  L.  248.     4lnil.  26?. 

•  3  Rep.  pref.  '   '  2  Inft.  71. 

'  See  Append,  No.  I.  §  3.  "  Vol.  I.  p.  116. 
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invented  by  Alfred,  being  derived  from  the  polity  of  the 
antient  Germans.  The  centenij  we  may  remember,  were  the 
principal  inhabitants  of  a  diftrift  compofed  of  different  vil- 
lages, originally  in  number  a  hundred,  but  afterwards  only 
called  by  that  name  "  ;  and  who  probably  gave  the  fame  deno- 
mination to  the  diftrift  out  of  which  they  were  chofen. 
Caefar  fpeaks  pofitively  of  the  judicial  power  exercifed  in  their 
hundred-courts  and  courts-baron.  "  Principes  regionum 
**  atque pagoruniy*  (which  we  may  fairly  conftrue,  the  lords 
of  hundreds  and  manors,)  **  inter  fuos  jus  dicunt,  controverft- 
**  afque  minuunf^  T  And  Tacitus,  who  had  examined  their 
conftitution  ftill  more  attentively,  informs  us  not  only  of  the 
authority  of  the  lords,  but  that  of  the  centenij  the  hun- 
dredors,  or  jury  ;  who  were  taken  out  of  the  common  free- 
holders, and  had  themfelves  a  fhare  in  the  determination. 
•*  Eliguntur  in  conciliis  et  principes ^  qui  jura  per  pagos  vicofque 
**  reddunt :  centeni  Jtngulisi  ex  plebe  comites,  con/ilium  Jimul  et 
**  auBoritaS)  adfunt  *."  This  hundred-court  was  denomi- 
nated haereda  in  the  Gothic  conftitution  '.  But  this  court,  as 
Caufes  are  equally  liable  to  removal  from  hence,  as  from  the 
common  court-baron^  and  by  the  fame  writs,  and  may  alfo 
be  reviewed  by  writ  of  falfe  judgment,  is  therefore  fallen  into 
equal  difufe  with  regard  to  the  trial  of  ad^ions. 

IV.  The  county-court  is  a  court  incident  to  the  jurifdic- 
tion  of  the  fheriff.  It  is  not  a  court  of  record,  but  may  hold 
C  36  ]  pleas  of  debt  or  damages  under  the  value  of  forty  (hillings  z. 
Over  fome  of  which  caufes  thefe  inferior  courts  have,  by  the 
exprefs  words  of  the  ftatute  of  Gloucefter  •,  a  jurifdi£lion 
totally  excluGve  of  the  king's  fuperior  courts.  For  in  order 
to  be  entitled  to  fue  an  adtion  of  trefpafs  for  goods  before  the 
king's  jufticiars,  the  plaintiff  is  direfled  to  make  affidavit  that 
the  caufe  of  aftion  does  really  and  hona  fide  amount  to  40/. ; 

which  affidavit  is  now  unaccountably  difufed  **,  except  in  the 

j> 

. '  "  Centeni  exjingulis  pagis/unt,  idque  "  de  Morib.  German,  c.  13. 

ipfum  inter  fuos  vocantuT  ;  et,  quod  primo  ^  Sti«rnhook,  /.  1.  c.  2. 

nunurut  fuit,  jam  nomen  et  honor  efi.  '4  Iitft.  266 . 

Tae.  de  Mor.Germ.  c.  6.  »  6  Edw.  I.  c.  8. 

*  de  Bell,  Gall.  I.  6.  c.  23.  «>  2  Inft.  391. 
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court  of  exchequer  (2).  The  ftatute  alfo  43  Ellz.  c.  6.  which 
gives  the  judges  in  many  perfonal  aftions,  where  the  jury 
aflefs  lefs  damages  than  40J.  a  power  to  certify  the  fame  and 
abridge  the  plaintiff  of  his  full  cofts,  was  alfo  meant  to  pre- 
vent vexation  by  litigious  plaintiffs;  who,  for  purpofes  of 
mere  opprefTion,  might  be  inclinable  to  inflitute  fuits  in  the 
fuperior  courts  for  injuries  of  a  trifling  value.  The  county- 
court  may  alfo  hold  plea  of  many  real  aftions,  and  of  all 
perfonal  actions  to  any  amount,  by  virtue  of  a  fpecial  writ 
called  zjuflicies ;  which  is  a  writ  empowering  the  fherifFfor 
the  fake  of  difpatch  to  do  the  fame  juftice  in  his  county- 
court,  as  might  otherwife  be  had  at  Weftminfter  <=.  The 
freeholders  of  the  county  are  the  real  judges  in  this  court, 
and  the  iherifF  is  the  minifterial  officer.  The  great  conflux 
of  freeholders,  which  are  fuppofed  always  to  attend  at  the 
county-court,  {which  ^^(i\mdin  cAh  forum  plebeiae  jtijiiciae  et 
theatrum  comitivae potejlatis^ ,)  is  the  reafon  why  all  aft s  of 
parliament  at  the  end  of  every  feffion  were  wont  to  be  there 
publifhed  by  the  (herifi^;  why  all  outlawries  of  abfconding 
offenders  are  there  proclaimed  ;  and  why  all  popular  elections 
which  the  freeholders  are  to  make,  as  formerly  of  (herifFs 
and  confervators  of  the  peace,  and  flill  of  coroners,  ver- 
derors,  and  knights  of  the  (hire,  mull  ever  be  made  in  plena 
comitatUf  or  in  full  county-court.  By  the  ftatute  2  Edw.  VI. 
c.  25.  no  county-court  (hall  be  adjourned  longer  than  for 
one  month,  confifting  of  twenty-eight  days.  And  this  was 
alfo  the  antient  ufage,  as  appears  from  the  laws  of  king  Ed-  [373 
ward  the  elder  ^  ;  *'  praepofttus  (that  is,  the  flierifF)  ad  quar- 
*'  tarn  circiter  feptimanam  frequetitem  populi  concionem  celehrato  : 
*'  cuiquejus  dicito  ;  litefque  Jingulas  dirintito."  In  thofe  times 
the  county-court  was  a  court  of  great  dignity  and  fpl&ndor, 
the  biftiop  and  the  ealdorman  (or  earl)  with  the  principal 

=  Finch.  318.  F.N.  B.  152.  '  Gloff:  v.  comUatus.  «c.  il.    . 


(2)  But  if  an  a£Uon  is  inllituted  in  any  of  the  courts  of  Weft- 
minfter,  and  if  the  defendant  makes  an  affidavit  that  the  debt  is 
under  40X.  the  proceedings  will  be  flayed,  unlefs  the  plaintiff  will 
alfo  make  an  affidavit  to  the  contrary.    4  T.R.  495.  5  T.R»  64. 
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men  of  the  (hire  fitting  therein  to  adminiftcr  jufticc  both  in 
lay  and  ecclefiadical  caufes'.  But  its  dignity  was  much 
impaired,  when  the  bifliop  was  prohibited  and  the  earl 
ncgle£led  to  attend  it.  And,  in  modern  times,  as  proceed- 
ings arc  removable  from  hence  into  the  king's  fuperior  courts, 
by  writ  of  pone  or  recordart^y  in  the  fame  manner  as  from 
hundred-courts,  and  courts-baron  :  and  as  the  fame  writ  o£ 
falfe  judgment  may  be  had,  in  nature  of  a  writ  of  error  ;  this 
has  occafioned  the  fame  difufe  of  bringing  a£lions  therein. 

These  are  the  feveral  fpecies  of  common  law  courts, 
which,  though  difperfcd  univerfally  throughout  the  realm, 
are  neverthelefs  of  a  partial  jurifdi£iion,  and  confined  to 
particular  diftridis  :  yet  communicating  with,  and  as  it  were 
members  of,  the  fuperior  courts  of  a  more  extended  an4 
general  nature ;  which  are  calculated  for  the  adminiflration 
of  addrefs,  not  in  any  one  lordihip,  hundred,  or  county  only, 
but  throughout  the  whole  kingdom  at  large.  Of  which  fort  is, 
^fi '  ■ 

V.  The  court  of  common  pleas ^  or,  as  it  is  frequently 
termed  in  law,  the  court  of  common  bench* 

Bt  the  antient  Saxon  conflitution  there  was  only  one  fu- 
perior court  of  juftice  in  the  kingdom  ;  and  that  court  had 
cognizance  both  of  civil  and  fpiritual  caufes  :  viz.  the  nvittena-^ 
gemote,  or  general  council,  which  aflembled  annually  or  of- 
tcner,  wherever  the  king  kept  his  Chriftmas,  Eafter,  or  Whit* 
funtide,  as  well  to  do  private  juftice  as  to  confult  upon  public 
bufinefs.  At  the  conqueft  the  ecclefiailical  jurifdi£iion  was 
L  38  3  diverted  into  another  channel ;  and  the  conqueror,  fearing 
danger  from  thefe  annual  parliaments,  contrived  alfo  to  fepa- 
rate  their  minifterial  power,  as  judges,  from  their  delibera- 
tive, as  counfellors  to  the  crown.  He  therefore  eftabliflied 
a  confliant  court  in  his  own  hall,  thence  called  by  Bra£);on^, 
and  other  antient  authors,  aula  regia,  or  aula  regis.  This  court 
was  compofed  of  the  king's  great  officers  of  It  ate  refident  in 
his  palace,  and  ufually  attendant  on  his  perfon  :  fuch  as  the 
lord  high  conftable  and  lord  marefchal,  who  chiefly  prefided 

'  LL.  Eadgari.  e,S.  *  /.  9.  tr.  |.  c.  7» 

■F.N.  B.  70.    ToA.AAi. 
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m  matters  of  honour  and  of  arms  j  determining  according  to 
the  law  military  and  the  law  of  nations.  Befides  thefe,  there 
were  the  lord  high  fteward,  and  lord  great  chamberlain  ;  the 
fteward  of  the  houfehold  ;  the  lord  chancellor,  whofe  peculiar 
bufinefs  it  was  to  keep  the  king's  feal,  and  examine  all  fuch 
writs,  grants,  and  letters,  as  were  to  pafs  under  that  autho- 
rity ;  and  the  lord  high  treafurer,  who  was  the  principal  ad- 
vifer  in  all  matters  relating  to  the  revenue.  Thefe  high 
officers  were  aflifted  by  certain  perfons  learned  in  the  laws, 
who  were  called  the  king's  jufticiars  or  juftices;  and  by  the 
greater  barons  of  parliament,  all  of  whom  had  a  feat  in  the 
aula  regia,  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  difficulty.  All  thefe 
in  their  feveral  departments  tranfadled  all  fecular  bufinefs 
both  criminal  and  civil,  and  likewife  the  matters  of  the  re- 
venue :  and  over  all  prefided  one  fpecial  magiftrate,  called 
the  chief  jufticiar  or  capitalis  jufliciarius  tatius  AnglU ;  who 
was  alfo  the  principal  minifter  of  ft  ate,  the  fecond  man  in 
the  kingdom,  and  by  virtue  of  his  office  guardian  of  the 
realm  in  the  king's  abfence.  And  this  officer  it  was,  who 
principally  determined  all  the  vaft  variety  of  caufes  that  arofe 
in  this  extenfive  jurifdiftion  ;  and  from  the  plenitude  of  his 
power  grew  at  length  both  obnoxious  to  the  people,  and  dan- 
gerous to  the  government  which  employed  him.^ 

This  great  univerfal  court  being  bound  to  follow  the 
king's  houfehold  in  all  his  progrefTes  and  expeditions,  the  trial 
of  common  caufes  therein  was  found  very  burthenfome  to  r  q«  1 
the  fubjedi.  Wherefore  king  John,  who  dreaded  alfo  the 
power  of  the  jufticiar,  very  readily  confented  to  that  article 
which  now  forms  the  eleventh  chapter  of  magna  carta»  and 
ena£^s,  **  that  commun'ta placita  nan  fequantur  curiam- regis^  fed 
**  teneantur  in  aliquo  loco  certo.^'  This  certain  place  was  efta- 
blifhed  in  Weftminfter-hall,  the  place  where  the  aula  regis 
originally  fate,  when  the  king  refided  in  that  city  ;  and  there 
it  hath  ever  fince  continued.  And  the  court  being  thus 
rendered  fixed  and  ftationary,  the  judge  became  fo  too,  and  a 
chief  with  other  jufiices  of  the  common  pleas  was  thereupon 

1  Spelm.  GL  aai,  2,  3.     Gilb.  Hift.C.P.  introd.  17. 
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appointed  ;  with  jurifdiftlon  to  hear  and  determine  all  pleas 
of  land,  and  injuries  merely  civil  between  fubjcft  and  fubjeft. 
Which  critical  eftablifliment  of  this  principal  court  of  com- 
mon law,  at  that  particular  juncture  and  that  particular  place, 
gave  rife  to  the  inns  of  court  in  its  neighbourhood  ;  and, 
thereby  collecting  together  the  whole  body  of  the  common 
lawyers,  enabled  the  law  itfelf  to  withftand  the  attacks  of 
the  canonills  and  civilians,  who  laboured  to  extirpate  and 
ileftroyit'.  This  precedent  was  foon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  1302  fixed  the 
parliament  of  Paris  to  abide  conftantly  in  that  metropolis  j 
which  before  ufed  to  follow  the  perfon  of  the  king  wherever 
he  went,  and  in  which  he  himfelf  ufed  frequently  to  decide 
the  caufes  that  were  there  depending  ;  but  all  were  then  re- 
ferred to  the  fole  cognizance  of  the  parliament  and  it's  learned 
judges''.  And  thus  alfo  in  1495  the  emperor  Maximilian  I. 
fixed  the  imperial  chamber  (which  before  always  travelled 
with  the  court  and  houfehold)  to  be  conftantly  held  at  Worms, 
from  whence  it  was  afterwards  tranflated  to  Spire. ' 

The  aula  regia  being  thus  ftripped  of  fo  confiderable  a 
branch  of  it's  jurifdi£tion,  and  the  power  of  the  chief  jufti- 
ciar  being  alfo  confiderably  curbed  by  many  articles  in  the 
great  charter,  the  authority  of  both  began  to  decline  apace 
r  40  3  under  the  long  and  troublefome  reign  of  king  Henry  III. 
And,  in  farther  purfuance  of  this  example,  the  other  feveral 
offices  of  the  chief  jufticiar  were  under  Edward  the  firft  (who 
new-modelled  the  whole  frame  of  our  judicial  polity)  fub- 
divided  and  broken  into  diftindl  courts  of  judicature.  A 
court  of  chivalry  was  eredied,  over  which  the  conftable  and 
marefchal  prefided ;  as  did  the  fteward  of  the  houfehold  over 
another,  conftituted  to  regulate  the  king's  domeftic  fervants. 
The  high  fteward,  with  the  barons  of  parliament,  formed  an 
auguft  tribunal  for  the  trial  of  delinquent  peers ;  and  the 
barons  referved  to  themfelves  in  parliament  the  right  of  re- 
viewing the  fentences  of  other  courts  in  the  laft  refort.  The 
diftribution  of  common  juftice  between  man  and  man  was 

'  See  Vol.  I.  iotrod;  §  1.  '  Ibid.  nix.  46. 

"  Mod.  UD;Hift.'»iu.  396. 

thrown 
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thrown  into  fo  provident  an  order,  that  the  great  judicbl 
officers  were  made  to  form  a  cheque  upon  each  other :  the 
court  of  chancery  ifluing  all  original  writs  under  the  great 
feal  to  the  other  courts  -,  the  common  pleas  being  allowed  to 
determine  all  caufes  between  private  fubjefls ;  the  exchequer 
managing  the  king's  revenue  j  and  the  court  of  king's  bench 
retaining  all  the  jurifdidion  which  was  not  cantoned  out  to 
other  courts,  and  particularly  the  fuperintendence  of  all  the 
reft  by  way  of  appeal ;  and  the  fole  cognizance  of  pleas  of  the 
crown  or  criminal  caufes.  For  pleas  or  fuits  are  regularly 
divided  intp  two  forts :  pleas  of  the  erown^  which  comprehend 
all  crimes  and  mifdemefnors,  wherein  the  king  (on  behalf  of 
the  public)  is  the  plaintiff;  and  common  pleas,  which  include 
all  civil  actions,  depending  between  fubjedl  and  fubjeft. 
The  former  of  thefe  were  the  proper  obje£l  of  the  jurifdic- 
tion  of  the  court  of  king's  bench  ;  the  latter  of  the  court  of 
common  pleas :  which  is  a  court  of  record,  and  is  filled  by 
fir  Edward  Coke  "*  the  lock  and  key  of  the  common  law  ;  for 
herein  only  can  real  aftions,  that  is,  adlions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought : 
and  all  other,  or  perfonal,  pleas  between  man  and  man  are 
likewife  here  determined  j  though  in  moft  of  them  the  king's 
bench  has  alfo  a  concurrent  authority. 

The  judges  of  this  court  are  at  prefent"  four  in  number,    [  41  ] 
one  chief  and  three  puifne  juftices,  created  by  the  king's  let- 

"  4  Inft.  99>  the  circuits  might  at  all  times  be  fully 

■  King  James  I.  during  the  greater  fupplied  with   judges  of  the  fuperior 

part  of  his  reign  appointed  five  judges  in  courts.      And,    in    fubfequent    reigns^ 

the  courts  of  king's  bench  and  common  upon  the  permanent  indifpoiition  of  a . 

pleas,  for  the  benefit  of  a  cafting  voire  in  judge,  a  fifth  hath  been  fometimes  ap- 

cafe  of  a  difference  in  opinion,  and  that  pointed.     Raym.  475.(2) 

(2)  The  number  of  the  judges  varied  confiderably  in  antient 
times. 

Edward  VI.  increafed  the  number  of  judges  of  the  court, of 
common  pleas  from  three  to  fix,  and  afterwards  to  feven.  Ed- 
ward III.  raifed  it  to  nine.  Richard  the  Second  appointed  five. 
Henry  VI.  changed  the  number  four  times.  Edward  IV.  reduced 
it  to  four.     See  Dugd,  Ortg.  Jurid.  ch.  18. 

ters 
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ters  patent,  who  fit  every  day  in  the  four  terms  to  hear  and 
determine  all  matters  of  law  arifing  in  civil  caufes,  whethef 
real,  perfonal,  or  mixed  and  compounded  of  both.  Thefe  it 
takes  cognizance  of,  as  well  originally,  as  upon  removal  from 
the  inferior  courts  before-mentioned.  But  a  writ  of  error, 
in  the  nature  of  an  appeal,  lies  from  this  court  into  the  court 
of  king's  bench. 

VI.  The  court  of  king's  bench  (fo  called  becaufe  the  king 
ufed  formerly  to  fit  there  in  perfon  ",  the  ftyle  of  the  court 
ftill  being  coram  ipfo  rege)  (3)  is  the  fupreme  court  of  common 
law  in  the  kingdom ;  confifting  of  a  chief  juftice  and  three 
puifne  juftices,  who  are  by  their  office  the  fovereign  confer- 
vators  of  the  peace,  and  fupreme  coroners  of  the  land.  Yet, 
though  the  king  himfelf  ufed  to  fit  in  this  court,  and  flill  is 
fuppofed  fo  to  do ;  he  did  not,  neither  by  law  is  he  em- 
powered P  to,  determine  any  caufe  or  motion,  but  by  the 
mouth  of  his  judges,  to  whom  he  hath  committed  his  whole 
judicial  authority  1. 

•  4  Inft.  73.  court  of  king's  bench.     (See  Uie  records 

P  Sfte  Book  I.  ch.  7.     The  king  ufed  cited  4  Burr.  851.)  (4)     And,  in  later 

to  decide  caufes  in  perfon  iiuthe  aula  re-  times,  James  I.  is  (aid  to  have  (at  there 

gia.  "  In  curia  domini  regis  ifje  in  pro-  in    perfon,    but    was    informed    by   his 

'*  priaperjbnajuradecermt."  {Dial.de  judges  that   he    could  not  deliver  an 

Scacch.  ^  1.  §  4.)    After  it's  diffoiution  opinion, 

king  Edward  I.  frequently  fat    in   tlie  ^  4lDft.  71. 


(3)  This  court  is  called  the  queen's  bench  in  the  re^n  of  a 
queen,  and  duriag  the  protefkorate  of  Cromwell  it  was  ftiled  the 
upper  bench. 

(4)  Lord  Mansfield,  in  4  Burr.  851.  does  not  mean  to  fay,  nor 
do  the  records  there  cited  warrant  the  conclufion,  that  Edw.  I. 
aftually  fat  in  the  king's  bench.  Dr.  Henry,  in  his  very  accurate 
Hiftory  of  Great  Britain,  informs  us,  that  he  has  found  no  inftance 
of  any  of  our  kings  fitting  in  a  court  of  juftice  before  Edw.  IV. 
"  And  Edw.  IV.  (he  fays)  in  the  fecond  year  of  his  reign,  fat  three 
*♦  days  together,  during  Michaelmas  term,  in  the  court  of  king's 
*'  bench  ;  but  it  is  not  faid  that  he  interfered  in  the  bufinefs  of 
**  the  court ;  and  as  he  was  then  a  very  young  man,  it  is  probable 

that 
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This  court,  which  (as  we  have  faid)  Is  the  remnant  of 
the  aula  regiaj  is  not,  nor  can  be,  from  the  very  nature  and 
conftitution  of  it,  fixed  to  any  certain  place,  but  may  follow 
the  king's  perfon  wherever  he  goes  :  for  which  reafon  all  pro- 
cefs  ifluing  out  of  this  court  In  the  king's  name  is  returnable 
"  ubicunque  fuerimus  in  AngliaP  It  hath  indeed,  for  fome  [  42  ] 
centuries  paft,  ufually  fate  at  Weftminfter,  being  an  a'ntient 
palace  of  the  crown ;  but  might  remove  with  the  king  to 
York  or  Exeter,  if  he  thought  proper  to  command  it.  And 
we  find  that,  after  Edward  I.  had  conquered  Scotland,  it 
a^ually  fate  at  Roxburgh'.  And  this  moveable  quality,  a« 
well  as  it's  dignity  and  power,  are  fully  expreffed  by  Brac- 
ton,  when  he  fays  that  the  juftices  of  this  court  are  **  capi" 
**  tales i  gemrales,  perpetui,  et  major es;  a  latere  regis  rejtdentes^ 
*•  qui  omnium  aliorum  courrigere  tenentur  injurias  et  error  es  *." 
And  it  is  moreover  efpecially  provided  in  the  articuli  Juper 
cartas  *,  that  the  king's  chancellor,  and  the  juftices  of  his 
bench,  (hall  follow  him,  fo  that  he  may  have  at  all  times  near 
unto  him  fome  that  be  learned  in  the  laws. 

■•  M.  30.-  21  Edw.  I.     Hale  ffift.  C.        •  /.  3.  c.  10.  -  . 

L.200.  '  28  Edw.  I.e.  5.  • 


<'  that  it  was  his  iatestion  to  learn  in  what  manner  juftice  was  ad-. 
"  miniftered,  rather  than  to  aft  the  part  of  a  judge."  5  vol.  383. 
4to.  edit. 

Lord  Coke  fays,  that  the  words  in  magna  charta^  c.  29.  necfuper 
eum  ibimus  necfuper  eum  mittemut  ni/iy  t^c.  fignify  that  we  fhall  not 
(it  in  judgment  onrfelves,  nor  fend  our  commiflioners  or  judges  to 
try  him.     2  In/l.  46. 

But  that  this  is  an  erroneous  conftruftion  of  thefe  words,  ap- 
pears from  a  charter  granted  by  king  John  in  the  i6th  year  of  his 
reign,  which  is  thus  expreffed  :  necfuper  eos  per  vim  vel  per  arma 
ibimus  mji  per  legem  regni  nojlri  vel  per  judicium  parium  fuortm. 
See  Itit.  to  Bl.  Mag.  Ch.  p.  xiii. 

Statutes  and  charters  in  pari  materia  muft  be  conftrued  by  a 
reference  to  each  other,  and  in  the  more  antient  charter  the  meaning 
is  clear,  that  the  king  will  not  proceed  with  violence  againft  his 
fabjefts,  unlefs  juftified  by  the  law  cf  his  kingdom,  or  by  a  judg- 
ment  of  their  peers. 

Thb 
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The  jurifdl£lion  of  this  court  Is  very  high  and  tranfcendent. 
It  keq>s  all  inferior  jurifdidlions  within  the  bounds  of  their  i 
authority,  and   may  either  remove   their   proceedings  to  be, 
determined  here,  or  prohibit  their  progrefs  below.     It  fuper-. 
intends  all  civil  corporations  in  the  kingdom.     It  commands.- 
magiftrates  and  others  to   do  what  their  duty  requires,  ini 
every  cafe  where  there  is  no  other  fpecific  remedy.     It  pro- 
tefls  the  liberty  of  the  fubje£l,  by  fpeedy  and  fummary  in-^ 
terpofition.     It  takes  cognizance  both  of  criminal  and  civil 
caufes ;  the  former  in  what  is  called  the  crown-fide  or  crown- 
office  ;  the  latter  in  the  plea-iide  of  the  court.     The  jurif- 
didlion  of  the  crown-fide  it  is  not  our  prefent  bufinefs  to 
confider ;  that  will  be  more  properly  difcufied  in  the  enjfuing 
volume.     But  on  the  plea-fide,  or  civil  branch,  it  hath  an 
original  jurifdi£tIon  and  cognizance  of  all  adllons  of  trefpafs, 
or  other  injury  alleged  to  be  committed  vi  etarmis  ,-  of  actions, 
for  forgery  of  deeds,  maintenance,  confpiracy,  deceit,  an4j 
a£lions  on  the  cafe  which  allege  any  falfity  or  fraud :  all  of 
virhich  favour  of  a  criminal  nature,  although  the  adiion  is^ 
brought  for  a  civil  remedy  ;  and  make  the  defendant  liable 
C  43  3    ^"  ftridnefs  to  pay  a  fine  to  the  king,  as  well  as  damages  to 
the   injured   party".      The  fame  doftrine  is  alfo  now  ex- 
tended to  all  actions  on  the  cafe  whatfoever  ^ :  but  no  aflion 
of  debt  or  detinue,  or  other  mere  civil  a£lion,  can  by  the 
common  lanv  be  profecuted  by  any  fubjeft  In  this  court,  by 
original  writ  cut  of  chancery  * ;  though  an  a£lion  of  debt, 
given  h^Jiatute^  may  be  brought  In  the  king's  bench  as  well 
as  in  the  common  pleas  y.     And  yet  this  court  might  always 
have  held  plea  of  any  civil  aftlon  (other  than  aftions  real) 
provided  the  defendant  was  an  officer  of  the  court ;  or  in  the 
cuftody  of  the  marflial,  or  prifon-keeper,  of  this  court  5  for 
a  breach  of  the  peace  or  any  other  offi:nce  ^ .     And,  In  pro- 
cefs  of  time,  it  began  by  a  fi£lIon  to  hold  plea  of  all  per- 
fonal  aftions  whatfoever,  and  has  continued    to  do  fo  for 

"  Finch.  L.  198.     ainft.  23.     Dy-  *  4  Inft.  76.  Trye's  Jus  Filizar.  lOl. 

verfitide  courtes.  c.  bank  It  my.  '  Carth.  234. 

*  F.N.B.  86.  92.     1  Lilly.  Praa^  '  ^  4  Intt.  71. 
Reg.  503. 

ages : 
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ages  '  :  it  being  furmifed  that  the  defendant  is  arrefted  for  a 
fuppofcd  trefpafs,  which  he  never  has  in  reality  committed; 
and,  being  thus  in  the  cuftody  of  the  marflial  of  the  court, 
the  plaintiff  Is  at  liberty  to  proceed  againft  him  for  any  other 
perfonal  injury :  which  furmife,  of  being  in  thevmarflial's 
cuftody,  the  defendant  is  not  at  liberty  to  difpute  ^.  And 
thcfe  fiftions  of  law,  though  at  firft  they  may  ftartle  the 
ftudent,  he  will  find  upon  further  confideration  to  be  highly 
beneficial  and  ufeful ;  efpecially  as  this  maxim  is  ever  inva- 
riably obferved,  that  no  fi£lion  (hall  extend  to  work  an  injury  ; 
it's  proper  operation  being  to  prevent  a  mifchief,  or  remedy 
an  inconvenience,  that  might  refult  from  the  general  rule  of 
law  ^.  So  true  it  is,  that  in  jiBione  juris  femper  fuhfijiit  aeqtn^ 
tas  ^.  In  the  prcfent  cafe,  it  gives  the  fuitor  his  choice  of 
more  "than  one  tribunal,  before  which  he  may  inftitute  his 
aftion ',  and  prevents  the  circuity  and  delay  of  juftice,  by 
allowing  that  fuit  to  be  originally,  and  in  the  firft  inftance,  r  44  T 
commenced  in  this  court,  which  after  a  determination  in 
another,  might  ultimately  be  brought  before  it  on  a  writ  of 
error. 

For  this  court  is  likewife  a  court  of  appeal,  into  which 
may  be  removed  by  a  writ  of  error  all  determinations  of  the 
court  of  common  pleas,  and  of  all  inferior  courts  of  record 
in  England ;  and  to  which  a  writ  of  error  lies  aifo  from  the 
court  of  king's  bench  in  Ireland  (5).  Yet  even  this  fo  high 
and  honourable  court  is  not  the  dernier  refort  of  the  fubjecl : 
for,  if  he  be  not  fatisfied  with  any  determination  here,  he 
may  remove  it  by  writ  of  error  into  the  houfe  of  lords,  or  the 
court  of  exchequer  chamber,  as  the  cafe  may  happen,  ac- 
cording to  the  nature  of  the  fuit,  and  the  manner  in  which 
it  has  been  profecuted. 

*  lUd.  72.  nihil  aliud  ejl,  quam  legis  adverfus  veri- 

••Thus  too  in  the  civil  law;    contra  taUm  in  re  poffihUi  ex  jvjla  caufa  difpy- 

fi&ioftem  noH  admiUitur  prohath :  quid  Jllio.     {Gothofred.  in  Ff.  1. 2fi,  ^3.) 

enim  fjficeret probatio  verilatis,  ubifdio  «  C  Rep.  30.     2  Roll.  Rep.  502. 

adverfus  veritatem  Jingitf  Nam  jaio  "u  Rep.  51.    Co.  Litt.  150. 

is)  This  is  altered  by  the  23  Geo.  IIL  c.  28.,  which  fee  in  the 
1  vol.  104.  n.  14. 

Vol.  III.  E  VII.  The 
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VII.  The  court  of  exchequer  is  Inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to  the  common  pleas  alfo  : 
but  I  have  chofen  to  confider  it  in  this  order,  on  account  of 
it's  double  capacity,  as  a  court  of  law  and  a  court  of  equity 
alfo.  It  is  a  very  antient  court  of  record,  fet  up  by  William 
the  conqueror  %  as  a  part  of  the  aula  regia  %  though  regu- 
lated and  reduced  to  it's  prefent  order  by  king  Edward  I.  ^  ; 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties  ^.  It  is  called  the 
txcht<{Mitx )  fcacchariutny  from  the  checqued  cloth,  refemhliiig 
a  chefs-board,  which  covers  the  table  there :  and  on  which, 
when  certain  of  the  king's  accounts  are  made  up,  the  fums 
are  marked  and  fcored  with  counters.  It  confifts  of  two 
divifions :  the  receipt  of  the  exchequer,  which  manages  the 
royal  revenue,  and  with  which  thefe  commentaries  have  no 
concern ;  and  the  court  or  judicial  part  of  it,  which  is  again 
fubdivided  into  a  court  of  equity,  and  a  court  of  common 
law.  , 

C  45  ]  The  court  of  equity  is  held  in  the  exchequer  chamber 
before  the  lord  treafurer,  the  chancellor  of  the  exchequer,  the 
chief  baron,  and  three  puifne  ones.  Thefe  Mr.Selden  con- 
jeftures '  to  have  been  antiently  made  out  of  fuch  as  were 
barons  of  the  kingdom,  or  parliamentary  barons  ;  and  thence 
to  have  derived  their  name ;  which  conjfefture  receives  great 
ftrength  from  Bradton's  explanation  of  magna  carta,  c.  14. 
which  direds  that  the  earls  and  barons  be  amerced  by  their 
peers ;  that  is,  fays  he,  by  the  barons  of  the  exchequer ''. 
The  primary  and  original  bufinefs  of  this  court  is  to  call  the 
king's  debtors  to  account,  by  bill  filed  by  the  attorney-gene- 
ral i  and  to  recover  any  lands,  tenements,  or  hereditaments, 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  crown.  So  that  by  their  original  tonftitution  the  jurif- 
di£lion  of  the  court  of  common  pleas,  king's  bench,  and 
exchequer,  was  entirely  feparate  and  diflinfl :  the  common 

"  Lamb.  Archeion.  24.  "  4  Inft.  103 — 116. 

■     '  Madca  hift.  exch.  109.  *  Tit.  hon.  1.  b.  16. 

c  Spelm.  Gui^/.  in  cod%.ve<.  opud  >'J.  3.  ^r.  2,  c.  1.  §3. 

Wilkins. 

pleas 
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pleas  being  intended  to  decide  all  cont'roverfies  between  fub- 
jeft  and  fubje£b ;  the  king's  bench  to  corre£t  all  crimes  and 
mifdemeanors  that  amount  to  a  breach  of  the  peace,  the  king 
being  then  plaintiff,  as  fuch  offences  are  in  open  derogation 
of  the  Jura  regalia  of  his  crown  ;  and  the  exchequer  to  ad- 
juft  and  recover  his  revenue,  wherein  the  king  alfo  is  plain- 
tiff, as  the  withholding  and  non-payment  thereof  is  an  injury 
to  his  jura  Jifcalia.  But,  as  by  a  fiftlon  almoft  all  forts  of 
civil  adlions  are  now  allowed  to  be  brought  in  the  king's 
bench,  in  like  manner  by  another  fiftion  all  kinds  of  perfonal 
fuits  maybe  profecuted  in  the  court  of  exchequer.  For  as 
all  the  officers  and  minifters  of  this  court  have,  like  thofe  of 
other  fuperior  courts,  the  privilege  of  fuing  and  being  fued 
only  in  their  own  court ;  fo  alfo  the  king's  debtors  and  far-" 
mers,  and  all  acconlptants  of  the  exchequer,  are  privileged 
to  fue  and  implead  all  manner  of  perfons  in  the  fame  court  of 
equity,  that  they  themfelves  are  called  into.  They  have  like- 
wife  privilege  to  fue  and  implead  one  another,  or  any  flranger, 
in  the  fame  kind  of  common  law  atSions  (where  the  perfonalty 
only  is  concerned)  as  are  profecuted  in  the  court  of  common 
pleas.  . 

This  gives  original  to  the  common  law  part  of  their  jurif-  [  a6  ] 
di£tion,  which  was  eflablifhed  merely  for  the  benefit  of  the 
king's  accomptants,  and  is  exercifed  by  the  barons  only  of 
the  exchequer,  and  not  the  treafurer  or  chancellor.  The 
writ  upon  which  all  proceedings  here  are  grounded  is  called 
a  quo  minus :  in  which  the  plaintiff  fuggefls  that  he  is  the 
king's  farmer  or  debtor,  and  that  the  defendant  hath  done 
him  the  injury  or  damage  complained  of;  quo  minus  fufficiens 
exijltty  by  which  he  is  the  lefs  able  to  pay  the  king  his  debt 
or  rent.  And  thefe  fuits  are  exprefsly  direfted,  by  what  is 
called  the  flatute  of  Rutland  ',  to  be  confined  to  fuch  matters 
only,  as  fpecially  concern  the  king  or  his  minifters  of  the 
exchequer.  And  by  the  articuli  fuper  cartas^y  it  is  enadlcd, 
that  no  common  pleas  be  thenceforth  holden  in  the  exche- 
quer contrary  to  the  form  of  the  great  charter.     But  now, 

•  JO  Edw.  I.  c.  1 1.  mas  Edw.  I.  c.  4. 
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by  the  fuggeftion  of  privilege,  any  perfon  may  be  admitted 
to  fue  in  the  exchequer  as  well  as  the  king's  accomptant.  The 
furmife,  of  being  debtor  to  the  king,  is  therefore  become 
matter  of  form  and  mere  words  of  courfe,  and  the  court  is 
t)pen  to  all  the  nation  equally.  The  fame  holds  with  regard 
to  the  ecjuity  fide  of  the  court :  for  there  any  perfon  may  file 
a  bill  againft  another  upon  a  bare  fuggeftion  that  he  is  the 
king's  accomptant }  but  whether  he  is  fo,  or  not,  is  never 
controverted.  In  this  court  on  the  equity  fide,  the  clergy 
have  long  ufed  to  exhibit  their  bills  for  the  non-payment  of 
tithes }  in  which  cafe  the  furmife  of  being  the  king's  debtor 
is  no  fid^ion,  they  being  bound  to  pay  him  their  firft  fruits, 
and  annual  tenths.  But  the  chancery  has  of  late  years  ob- 
tained a  large  (hare  in  this  bufinefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  imme- 
diately to  the  houfe  of  peers ;  but  from  the  common  law  fide, 
in  purfuancc  of  the  ftatute  3 1  Edw.  III.  c.  1 2.,  a  writ  of  error 
muft  be  firft  brought  into  the  court  of  exchequer  chamber. 
And  from  the  determination  there  had,  there  lies  in  the  der' 
flier  refortf  a  writ  of  error  to  the  houfe  of  lords  (s*). 

T  Aj  "]  VIII.  The  high  court  of  chancery  is  the  only  remaining, 
and  in  matters  of  civil  property  by  much  the  moft  important 
of  -any,  of  the  king's  fuperior  and  original  courts  of  juftice. 
It  has  it's  name  of  chancery,  canceUariay  from  the  judge  who 
prefides  here,  the  lord  chancellor  or  caticellarius ;  who,  fir 
Edward  Coke  tells  us,  is  fo  termed  a  cancellando,  from  can- 
celling the  king's  letters  patent  when  granted  contrary  to 


(5*)  By  the  31  Edw.  III.  c.  12.  this  court  of  appeal  is  to  con- 
fift  of  the  chancellor  and  treafurer,  and  fuch  juftices  and  fage  per- 
fon as  they  (hall  think  fit.  It  is  altered  by  3 1  Eliz.  c.  i.  16  Car.  II. 
c  2.  20  Car.  II.  C.4.,  from  which  it  appears,  tliat  the  court  may 
confift  of  both  the  chief  juftices,  or  one  of  them,  or  of  the  chan- 
cellor, provided  the  chancellor  is  prefent  when  the  judgment  is 
given.  See  the  proceedings  in  the  cafe  of  Johnftone  v.  Sutton  in 
this  court,     i  T,  R,  493. 

law 
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law  which  is  the  higheft  point  of  his  jurifdi£lion  ".     But  the 
office  and  name  of  chancellor  (however  derived)  was  cer- 
tainly known  to  the  courts  of  the  Roman  emperors :  where 
it  originally  feems  to  have  fignified  a  chief  fcribe  or  fecretary, 
who  was  afterwards  inverted  with  feveral  judicial  powers,  and 
a  general  fupe'rintendency  over  the  reft  of  the  officers  of  the 
prince.     From  the  Roman  empire  it  paiTed  to  the  Roman 
church,  ever  emulous  of   imperial  (late  j  and  hence  every 
bifhop  has  to  this  day  his  chancellor,  the  principal  judge  of 
his  confiftory.     And  when  the  modern  kingdoms  of  Europe 
were  eftablifhed  upon  the  ruins  of  the  empire,  almoft  every 
ftate  preferved  it's  chancellor,  with  different  jurifdi^^ions  and 
dignities,  according  to  their  different  conftitutions.     But  in 
all  of  them  he  feems  to  have  had  the  fupervifion  of  all  char- 
ters, letters,  and  fuch  other  public  inftruments  of  the  crown, 
as  were  authenticated  in  the  moft  folemn  manner :  and  there-      , 
fore  when  fcals  came  in  ufe,  he  had  always  the  cuftody  of 
the,king*3  great  feal.     So  that  the  office  of  chancellor,  or 
lord  keeper,  (whofe  authority  by  ftatute  5  Eliz.  c.  18.   is 
declared  to  be  exa£lly  the  fame,)  is  with  us  at  this  day  created 
by  the  mere  delivery  of  the  king's  great  feal  into  his  cuftody" : 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of 
the  greateft  weight  and  power  of  any  now  fubfiftirig  in  the 
kingdom  j  and  fuperior  in  point  of  precedency  to  every  tem- 
poral lord  f.    He  is  a  privy  counfellor  by  his  office  %  and, 
according  to  lord  chancellor  Ellefmere"",  prolocutor  of  the 
houfe  of  lords  by  prefcription.   To  him  belongs  the  appoint- 
ment of  all  juftices  of  the  peace  throughout  the  kingdom.    [  48  ^ 
Being  formerly  ufually  an  eccieHaftic,  (for  none  elfe  were 
then  capable  of  an  office  fo  converfant  in  writings,)  and  pre- 
fiding  over  the  royal  chapel  *,  he  became  keeper  of  the  king's 
confcience ;  vifitor  in  right  of  the  king,  of  all  hofpitals  and 
colleges  of  the  king's  foundation ;  and  patron  of  all  the  king'& 


'  4  Inft.  8S.  4  Selden.  office  of  lord  chane.  §  3 

**  Lamb.    Archeion.  65.     1  Roll.  '  Of  the  office  of  lord  chancellor, «« if, 

Abr.  385.  1651. 

"  Stat.  SlHen.VUI.  c.lO.  •  Madox.  hift.ofexch.42. 
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livings  under  the  value  of  twenty  marks  *  per  annum  in  the 
king's  books  (6).     He  is  the  general  guardian  of  all  infants, 

»  38  Eflw.  III.     3  F.  N.  B.  35.  though  Hobart  (214.)  extends  this  value  to 
twenty  pouTids. 

(6)  With  regard  to  the  chancellor's  patronage,  there  feems  to 
be  fome  inaccuracy  in  the  learned  judge's  text  and  references.  I 
humbly  conceive  that  a  truer  ftatement  is  this,  viz.  that  it  appears 
from  the  rolls  of  parliament  in  the  time  of  Edw.  III.  that  it  had  been 
the  ufage  before  that  time  for  the  chancellors  to  give  all  the  king's 
livings, taxed  (by  the  fubfidy  afleffments)  at  twenty  marks  or  under, 
to  the  clerks  who  were  then  actually  cleri  or  clergymen,  who  had 
long  laboured  in  the  court  of  chancery ;  but  that  the  bifhop  of  Lin- 
coln, when  he  was  chancellor,  had  given  fuch  livings  to  his  own  and 
other  clerks,  contrary  to  the  pleafure  of  the  king  and  the  antient 
ufage  ;  and  therefore  it  is  recommended  to  the  king  by  the  council 
to  command  the  chancellor  to  give  fuch  livings  only  to  the  clerks 
of  chancery,  the  exchequer  and  the  other  two  benches  or  courts  of 
Weftminfter-hall.  4  Ediv.  III.  n.  51.  But  fince  the  new  valua- 
tion of  benefices,  or  the  king's  books  in  the  time  of  Henry  the 
eighth,  and  the  clerks  ceafed  to  be  in  order,  the  chancellor  has 
had  the  abfolute  difpofal  of  all  the  king's  livings,  even  where  the 
prefentation  devolves  to  the  crown  by  lapfe,  of  the  value  of  twenty 
pounds  a  year  or  under  in  the  king's  books.  It  does  not  appear 
how  this  enlarged  patronage  has  been  obtained  by  the  chancellor, 
but  it  is  probable  by  a  private  grant  of  the  crown,  from  a  con- 
fideration  that  the  twenty  marks  in  the  time  of  Edw.  III.  were 
equivalent  to  twenty  pounds  in  the  time  of  Henry  VIII.  Gii/. 
764.      I  Burn.  Ec.  LaiVf  129. 

So  far  this  was  the  note  in  my  firft  edition  ;  but  a  reverend 
gentleman  has  been  fo  obliging  as  to  fuggeft  to  me,  that,  having 
once  had  occafion  to  examine  the  fubjeft,  he  was  inchned  to  think, 
that  the  chancellor's  patronage  was  confined  to  benefices  under 
20/.  a  year,  and  that  livings  exaftly  of  that  value  belonged  to  the 
king,  to  be  prefented  to  by  himfelf  or  his  minifter.  Having,  in 
confequence,  looked  more  attentively  into  the  fubjedt,  I  am  ftill 
of  opinion,  that  the  authorities  fupport  what  is  advanced  in  the 
preceding  part  of  the  note.  It  cannot  be  doubted,  that  fince  the 
new  valcr  benefictorum,  pounds  were  intended  to  be  fubftituted  for 
marisf  and  this  is  exprefsly  ftated  by  bifhop  Gibfon,  p.  764.  In 
the  4  Edw.  III.  cited  above,  the  chancellor's  patronage  is  ftated 
to  be  of  all  livings  of  20  marks  and  under,  del  tax  de  v'tnt  marcs 
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idiots,  and  lunatics;  and  has  the  general  fupierintendence  of  all 
charitable  ufes  in  the  kingdom.    And  all  this,  over  and  above 

et  dedeyns.  In  the  i  Hen.  VI.  no.  25,  Rolls  of  Parliament,  there  is 
a  record  appointing  the  duke  of  Bedford  proteftor,  and  the  duke 
of  Gloucefter  proteAor  in  his  abfence ;  and  amongft  other  privileges 
it  grants  the  proteAor  for  the  time  being,  the  patronage  of  all  the 
livings  belonging  to  the  crown,  ultra  taxam  viginti  marcarum  ufque 
ad  taxam  triginta  marcarum  incluftve,  and  referves  the  reft  of  the 
royal  patronage  to  the  king,  except  the  benefices  belonging  to  the 
chancellor,  virtute  officii  fui.  The  word  inclufive  can  only  apply  to 
the  words  ufque  ad  triginta ;  it  cannot  be  reconciled  with  ultra; 
which  was  intended  to  leave  the  chancellor  20  or  under.  This  is 
alfo  clearly  expreffed  in  the  Regiftrum  Brevium  307,  where  there  is 
an  antient  writ  called  de  prima  heneficio  eccleftafiico  hahendo.  Volu' 
mus  quod  idem  A  ad  printum  benejicium  ecclejiaflicum  [taxationem 
viginti  marcarum  excedens )  vacafurum,  quod  ad  prafentionem  nofiram 
pertinuerit,  tffc. 

In  the  year  book  38  Edw.  III.  3.  it  is  laid  down  as  law,  that  the 
king  fhall  prefent  to  toutz  efgUfes  que  paffent  V extent  de  20  marcs  ; 
and  in  the  next  line  it  is  faid,  that  the  chancellor  (hall  prefent  to 
all  not  taxed  at  20  marks,  and  having  underftood  that  the  living 
in  queftion  was  taxed  at  40J.  he  had  prefented  to  it,  but  as  in  faft 
it  was  taxed  at  40/.,  the  king  claimed  it.  The  words  in  French- 
ftate  the  general  law,  the  reft  only  apply  to  the  particular  cafe. 
Yet  Watfon  is  fo  carelefs  as  to  ftate  the  chancellor's  patronage  to 
be  under  20  marks  and  under  20/.  and  refers  to  this  authority, 
ch.  9.  But  it  is  correftly  cited  by  Comyns,  to  fupport  the  pofi- 
tion,  that  the  chancellor  has  the  patronage  of  20  marks,  or  20/. 
Dig.  Tit.  Efgl.  H.  5.  In  Fit%.  N^B.  35,  it  is  ftated  to  be  under 
20  marks,  without  taking  any  notice  of  20  exaftly.  And  in  a 
cafe  in  Hoh.  214,  the  word  is  under.  In  that  cafe  the  chancellor 
had  prefented  to  a  living  lapfed  to  the  crown  above  20/.  a  year, 
and  it  was  held  that  the  king  could  have  no  remedy,  becaufe  the 
prefentation  had  pafled  the  great  feal,  and  therefore  apparently 
made  by  the  king  himfelf ;  but  if  the  prefentation  had  ftated,  that 
the  benefice  was  under  the  value  of  20/.  then  it  would  have  been 
void,  becaufe  the  chancellor  muft  have  been  deceived. — In  this  cafe 
there  was  no  occafion  to  ftate  the  inftance  of  a  living  of  the  exaft' 
value  of  20/.  This  was  a  benefice  which  had  devolved  to  the  crown 
by  lapfe,  but  no  objeftion  is  made  on  that  ground,  and  there  feems 
to  be  no  reafon  for  any  diftinftion,  whether  the  benefice  devolves  to 
the  king  by  lapfe  or  by  promotion  of  the  incumbent,  or  it  is  part* 
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the  vafl  and  extenfrvc  jurifdi£lion  which  he  exercifes  in  his 
judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in  the 
exchequer,  there  are  two  diftin£t  tribunals :  the  one  ordinary^ 
being  a  court  of  common  law ;  the  other  extraordinary,  being 
a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antknt  than  the 
court  of  equity.  It's  jurifdiclion  is  to  hold  plea  upon  -Sifcire 
facias  to  repeal  and  cancel  the  king's  letters  patent,  when 
made  againft  law,  or  upon  untrue  fuggeftions  ;  and  to  hold 
plea  of  petitions,  monflrans  de  droits  travcrfes  of  offices,  and 
the  like  j  when  the  king  hath  been  advifed  to  do  any  a6l,  or 
IS  put  in  pofleffion  of  any  lands  or  goods,  in  prejudice  of  a 
fubje£l's  right «.  On  proof  of  which,  as  the  king  can  never 
be  fuppofed  intentionally  to  do  any  wrong,  the  law  queilions 
not,  but  he  will  immediately  redrefs  the  injury ;  and  refers 
that  confcientious  talk  to  the  chancellor,  the  keeper  of  his 
confcience.  It  alfo  appertains  to  this  court  to  hold  plea  of 
all  perfonal  adiions,  where  any  officer  or  minifter  of  the  court 
is  a  party".     It  might  likewife  hold  plea  (by  fcire  facias)  of 

^  4  Rep.  54,  »   4  Inft.  80. 

of  his  original  patronage.  I  have  ftated  the  authorities  which  ex- 
prefaly  give  the  chancellor  the  patronage  of  the  value  of  20  marks, 
or  now  20/.  and  I  have  referred  to  thofe  which  ftate  it  to  be  under; 
and  I  cannot  but  obferve  fo  far  they  are  all  confiftent,  as  I  find  no 
authority  in  oppofition  to  thofe  above,  declaring  that  livings  of  the 
value  of  20/.  belong  to  the  king  and  not  to  the  chancellor. 

The  gentleman  who  wifhed  me  to  examine  the  authorities  upon 
this  fubjeA,  was  fo  obliging  as  to  inform  me  that  the  crown  has  the 
patronage  of  five  livings  af  the  exaft  value  of  20/.  in  the  king's 
books,  but  that  feveral  others  of  that  value  occafionally  devolve  to 
the  crown  by  lapfe  and  promotion  ;  that  he  has  examined  the 
church  book  in  the  fecretary  of  ftate's  of&ce,  and  that  he  finds 
within  the  laft  century  many  inftances  of  prcfentations  to  thofe 
livings  by  the  crown ;  but  he  admits  in  fome  modern  inftances, 
where  the  right  to  the  prefentation  has  been  claimed  both  by  the 
chancellor  and  the  minifter,  that  the  latter  has  yielded  to  the  for- 
mer. From  the  whole,  one  is  led  to  conclude  that  thefe  prcfenta- 
tions made  by  the  Crown,  were  owing  either  to  the  inattention  or 

the  accoDUBkodation  ef  the  chaacellor. 
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partitions  of  land  in  coparcenary "",  and  of  dower  *,  vfhere 
any  ward  of  the  crown  was  concerned  in  intereft,  fo  long  as 
the  military  tenures  fubfifted  :  as  it  now  may  alfo  do  of  the 
tithes  of  foreft  land,  where  granted  by  the  king  and  claimed  [  40  T 
by  a  ftranger  againft  the  grantee  of  the  crown " ',  and  of  exe- 
cutions on  ftatutes,  or  recognizances  in  nature  thereof  by  the 
ftatute  ^3  Hen.  VIII.  c.  6  *.  But  if  any  caufe  comes  to  iiTue 
in  this  court,  that  is,  if  any  faft  be  difputed  between  the 
parties,  the  chancellor  cannot  try  it,  having  no  power  to  fum- 
mon  a  jury :  but  muft  deliver  the  record  propria  manu  into 
the  court  of  king's  bench,  where  it  fliall  be  tried  by  the 
country,  and  judgment  fliall  be  there  given  thereon  *.  And 
when  judgment  is  given  in  chancery  upon  demurrer  or  the 
like,  a  writ  of  error  in  nature  of  an  appeal  lies  out  of  this 
ordinary  court  into  the  court  of  king's  bench  ^  :  though  fo 
little  is  ufually  done  on  the  common  law  fide  of  the  court, 
that  I  have  met  with  no  traces  of  any  writ  of  error  ^  being 
actually  brought,  fince  the  fourteenth  year  of  queen  Eliza- 
beth,-^.JD.i  5  7  2. 

In  this  ordinary,  or  legal,  court  is  alfo  kept  the  officina 
juflitiae :  out  of  which  all  original  writs  that  pafs  under  the 
great  feal,  all  commiflions  of  charitable  ufes,  fewers,  bank- 
ruptcy, idiotcy,  lunacy,  and  the  like,  do  iflue  ;  and  for  which 
it  is  always  open  to  the  fubjcft,  who  may  there  at  any  time 
demand  and  have,  ex  debito  jiijiitiaey  any  writ  that  his  occa- 
fions  may  call  for.  Thcfc  writs  (relating  to  the  buGnefs  of 
the  fubje£t)  and  the  returns  to  them  were,  according  to  the 
fimplicity  of  antient  times,  originally  kept  in  a  hamper,  in 
hanaperio  i  and  the  others  (relating  to  fuch  matters  wherein 
the  crown  is  immediately  or  mediately  concerned)  were  pre- 

"Co.Litt.  171.  F.N.B.  C2.  17^24.    l^Aff.AT.     Dyer.  315. 
«  Bro.  Ahr.  tit.  dower.  66.     Moor.     1  Roll.  Rep.  287.     4  Inft.  80. 

565.  '  The  opinion  of  lord  keeper  North, 

r  Bto.  Ahr.  tit.  difmes,  10.  in  1682,     (l  Vern.  131.     1  Equ.  Caf. 

»  a  Roll.  Abr.  469.  abr.  129.)  that  no  fuch  writ  of  error  lay, 

*  Cro.  Jac.  12.    Latch.  112. '  and  that  an  injunt^ion  might  be  iffued 

*  Yearbook,    18  Edward  III.  25.    againft  it,  fetms  not  to  have  Been  well 

confidered. 
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ferved  in  a  little  fack  or  bag,  in  parva  baga  ;  and  thence  hath 
arifen  the  diftin6lion  of  the  hanaper  office,  and  petty  bag  office, 
which  l>oth  belong  to  the  common  law  court  in  chancery. 

[  50  3  But  the  extraordinary  court,  or  court  of  equity,  is  How 
become  the  court  of  the  greateft  judicial  confequence.  This 
diflindlion  between  law  and  equity,  as  adminiftered  in  dif- 
ferent courts,  is  not  at  prefent  known,  nor  feems  to  have  ever 
been  known,  in  any  other  country  at  any  time  ^  :  and  yet  the 
diffisrence  of  one  from  the  other,  when  adminiftered  by  the 
fame  tribunal,  was  perfe«^ly  familiar  to  the  Romans  ^  ;  the 
jus  praetoriumy  or  difcretion  of  the  praetor,  being  diftinft  from 
the  leges  or  ftanding  laws  ^;  but  the  power  of  both  centered 
in  one  and  the  fame  magiftrate,  who  was  equally  entrufted 
to  pronounce  the  rule  of  law,  and  to  apply  it  to  particular 
cafes,  by  the  principles  of  equity.  With  us  too,  the  aula 
regioi  which  was  the  fupreme  court  of  judicature,  undoubt- 
edly adminiftered  equal  juftice  according  to  the  rules  of  both 
or  either,  as  the  cafe  might  chance  to  require  :  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  as 
diftinguifhed  from  a  court  of  law,  did  not  fubfift  in  the  ori- 
ginal plan  of  partition.  For  though  equity  is  mentioned  by 
Brafton  ^  as  a  thing  contrafted  to  ftri£t  law,  yet  neither  in 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britton,  (com- 
pofed  under  the  aufpices  and  in  the  name  of  Edward  I.,  and 
treating  particularly  of  courts  and  their  feveral  jurifdi(Sl:ions,) 
is  there  a  fyllable  to  be  found  relating  to  the  equitable  jurif- 
di£iion  of  the  court  of  chancery.  It  feems  therefore  probable, 
that  when  the  courts  of  law,    proceeding  merely  upon  the 

*  The  council  ofconfcimce,  inilituted  as  thofe  of  pofitive  law.  (Lord  Kaims, 
by  John  III.  king  of  Portugal,  to  review  hiflor.  law  trails,  I.  3'i5>  330.,  princ.  of 
the  fenteuce  of  all  inferior  courts,  and     equity.  44.)   * 

moderate   them    by  equity,  (Mod.  Un.  ^  Thus  Cicero  :  *'  jam  illispromifis 

Hift.xxil.  337.)  feems  rather  tohayebeen  "  noneffiJiaTidum,  quis  nonvidet,  qvm 

a  court  of  appeal.  "  co^Qms  quis  melu  el  decrptus  dolo  pro- 

*  Thus  too  the  parliament  of  Paris,  "  mi/eritf  quee  qmdem  plenmnque  jure 
the  court  of  feflion  in  Scotland,  and  every  "  praetorio  liber autur,  nonnulla  legibus.' ' 


other  jurifdiftion  in  Europe  of  which  we     Offic.  /.  i. 

have  anytolerableaccount,  found  all  their         <  I.  2.  c.  I-Jol.  23. 

decifiods  as  well  upon  principlesof  equity 


ground 
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ground  of  the  king's  original  writs,  and  confining  themfelves 
liridlly  to  that  bottom,  gave  a  harfh  or  imperfeft  judgment, 
the  application  for  redrefs  ufed  to  be  to  the  king  in  perfon 
affifted  by  his  privy-council ;  (from  whence  alfo  arofc  the  [  r  1  "] 
jurifdiftion  of  the  court  of  requefts  •>,  which  was  virtually 
aboliflied  by  the  ftatute  i6Car.  I.  c.  10.)  and  they  were  wont 
to  refer  the  matter  either  to  the  chancellor  and  a  fele£t  com- 
mittee, or  by  degrees  to  the  chancellor  only,  who  mitigated 
the  feverity  or  fupplied  the  defefis  of  the  judgments  pro- 
nounced in  the  courts  of  law,  upon  weighing  the  circum- 
ftances  of  the  cafe.  This  was  the  cuftom  not  only  among 
our  Saxon  anceftors,  before  the  inftitution  of  the  aula  regia  *, 
but  alfo  after  it's  diflblution,  in  the  reign  of  king  Edward  I.'^j 
and  perhaps  during  it's  continuance,  in  that  of  Henry  II.* 

In  thefe  early  times  the  chief  judicial  employment  of  the 
chancellor  muft  have  been  in  devifing  new  writs,  direfled  to 
the  courts  of  common  law,  to  give  remedy  in  cafes  where 
none  was  before  adminiftered.  And  to  quicken  the  diligence 
of  the  clerks  in  the  chancery,  who  were  too  much  attached 
to  antient  precedents,  it  is  provided  by  ftatute  Weftm.  2. 
13  Edw.  I.  c.  24.  that  '^  whenfoever  from  thenceforth  in 
**  one  cafe  a  writ  fhall  be  found  in  the  chancery,  and  in  a 
**  like  cafe  falling  under  the  fame  right  and  requiring  like 
'*  remedy  no  precedent  of  a  writ  can  be  produced,  the  clerks 
'*  in  chancery  fhall  agree  in  forming  a  new  one :  and,  if 
**  they  cannot  agree,  it  ftiall  be  adjourned  to  the  next  par- 
'*  liament,  where  a  writ  (hall  be  framed  by  confent  of  the 

*  The    matters    cognizable    in    this  '  Nemo  ad  regent  appellet  pro  aUqua 

court,    immediately   before  it's  diffolu-  lite,  ni/ijus  domi  confequi  non  pojfit.  Si 

tioD,  were  "  almoft  all  fuits,  that  by  jus  nimis  Jeverum  Jit,  alleviatio  deinde 

"  colour  of   equity,      or    fupplication  quaeralur  apud  regem,    LL.  Edg.  c.  2. 

♦•  made  to  the  prince,  might  be  brought  ^  Ltmbard.  Artheion.  59. 

"  before  him ;   but  originally  and  pro-  '  Joannes    Sarifturienfis,    (who  died 

"  perly  all  poor  men's  fuits,  which  were  ^.D.  1182,  26  Hen.  II.)    fpeaking  of 

«  made  to  his  majefty  by  fupplication  ;  the  chancellor's  office  in  the  verfes  prc- 

"  and  upon  wliich  they  were  entittled  to  fixed  to  his  polycralicon,  has  thefe  lines ; 

"  have  right,   without  payment  of  any  Hie  eji,  qui  l^es  regni  cancelial  iniquas 

"  money  for  the  fame."  (Smith's  com-  Et  mandatapii  princifii  aequafacit. 
monwealtb,  b.a.  c.7.) 

«  learned 
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*'  learned  in  the  law  "'•,  left  it  happen  for  the  future,  that  the 
'*  court  of  our  lord  the  king  be  deficient  in  doing  juftice  to 
C  52  3  *'  ^^  fuitors."  And  this  accounts  for  the  very  great  variety 
of  writs  of  trefpafs  on  the  cafe,  to  be  met  with  in  the  regif- 
ter ;  whereby  the  fuitor  had  ready  relief,  according  to  the 
exigency  of  his  bufinefs,  and  adapted  to  the  fpecialty,  reafon, 
and  equity  of  his  very  cafe  ".  Which  provifion  (with  a  little 
accuracy  in  the  clerks  of  the  chancery,  and  a  little  liberality 
in  the  judges,  by  extending  rather  than  narrowing  the  reme- 
dial effe«9:s  of  the  writ)  might  have  effe<Slually  anfwered  all 
the  purpofes  of  a  court  of  equity  ° ;  except  that  of  obtaining 
a  difcovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  HI., 
ufes  of  land  were  introduced  p,  and,  though  totally  difcoun- 
tcnanced  by  the  courts  of  common  law,  were  confidered  as 
fiduciary  depoHts  and  binding  in  confcience  by  the  clergy, 
the  feparate  jurifdiftion  of  the  chancery  as  a  court  of  equity 
began  to  be  eftablifhed  ^ ;  and  John  Waltham,  who  was 
bifliop  of  Salilbury  and  chancellor  to  king  Richard  II.,  by  a 
drained  interpretation  of  the  above-mentioned  ftatute  of 
Weftm.  3.  devifed  the  writ  of  fuhpoenoi  returnable  in  the 
court  of  chancery  only,  to  make  the  feoffee  to  ufes  account- 
able to  his  cefiw^  que  ufe :  which  procefs  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the, common 
law,  upon  falfe  and  fictitious  fuggeftions ;  for  which  therefore 
the  chancellor  himfelf  is  by  ftatute  17  Ric.ll.  c.6.  direftcd 
to  give  damages  to  the  party  unjuftly  aggrieved.  But  as  the 
clergy,  fo  early  as  the  reign  of  king  Stephen,  had  attempted 
to  turn  their  ecclefiaftical  courts  into  courts  of  equity,  by 
entertaining  fuits  pro  laejiotie Jideiy  as  a  fpiritual  offence  againft 
confcience,  in  cafe  of  non-payment  of  debts  or  any  breach 
of  civil  contrafts' ;  till  checked  by  the  conftitutions  of  Cla- 

"  A  great  variety  of  new  precedenti  ef  "  e/i  ore,  fi  nous  attendomus  iiels  a&ions 

writs,  in  cafes  before  nnprovided  for,  are  "  fur  Us  cafes,  et  mamtexnonais  lejurif' 

given  by  this  Tcry  ftaiule  of  Weftm.  2.  "  di&ion  de  ceo  court,  et  et  outer  cowrts.'* 

•  Lamb.  Archeion.  6 1 .  (Yearb.  2 1  Edw.  IV.  23.) 

°  This  was  the  opinion  of  Fairfax,  a  '  See  book  II.  ch.  20. 

very  learned  judge  in  the  time  of  Edward  "i  Spelm.  Ghff.  106.    I  Lw.  348. 

ih«  fowpth.     "  Leful/poena  (fays  he)  ne  "■  Lewd  Lyttelt.  Hen.  II.  b.  3.  p.  361 . 

"ferroit  my  cy  for>entement  ujk  come  il  not. 

I I  rendoOf 
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tendon,    whieh  declared  that,  " placita  de  debitis,  quae  Jide 
*'  interpofita  debenture  vel  abfque  interpojitionefideiyjint  in  jujlitia 
"regis:"  therefore    probably  the    ecclefiaftical  chancellors,   [  S3  3 
who  then  held  the  feal,  were  remifs  in  abridging  their  own 
new  acquired  juiufdi£lion  ;  efpecially  as  the  fpiritual  courts 
continued '  to  grafp  at  the  fame  authority  as  before  in  fuits 
pro  laejione  fidei^  fo  late  as  the  fifteenth  century  ",  till  finally 
prohibited  by  the  unanimous  concurrence  of  all  the  judges. 
However,  it  appears  from  the  parliament  rolls  *,  that  in  the 
reigns  of  Henry  IV.  and  V.  the  commons  were  repeatedly 
urgent  to  have  the  writ  oifubpoena  entirely  fupprefled,  as  being 
a  novelty  devifed  by  the  fubtilty  of  chancellor  Waltham, 
againft  the  form  of  the  common  law  ;  whereby  no  plea  could 
be  determined,  unlefs  by  examination  and  oath  of  the  parties, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
church,  in  fubverfion   of  the   common  law.     But  though 
Henry  IV.,  being  then  hardly  warm  in  his  throne,  gave  a 
palliating  anfwer  to  their  petitions,  and  actually  pafled  the 
ftatute  4  Hen.  IV.  c.  23.  whereby  judgments  at  law  are  de- 
'clared  irrevocable  unlefs  by  attaint  or  writ  of  error,  yet  his 
ion  put  a  negative  at  once  upon  their  whole  application  :  and 
in  Edward  IV .'s  time,  the  procefs  by  bill  and  fujbpoena  was 
become  the  daily  pradlice  of  the  court ". 

But  this  did  not  extend  very  far :  for  in  the  antient  treat Jfe, 
entitled  diverfite  des  courtcs  y,  fuppofed  to  be  written  very 
early  in  the  fixteenth  century,  we  have  a  catalogue  of  the 
matters  of  confcience  then  cognizable  hy  fubpoena  in  chancery, 

'  10  Hen.  II.  c.  15.    Speed.  456.  {Prov.  I.  2.  t.  2.)  >nd  in  the  Cotton  MS. 

'  Id  4  Hen.  III.  fuits  in  court  cbrif-  {Claud.  D.  2.)  that  claufe  is  omitted, 

tian  pro  ia#^07!e^«  upon  temporal  con-  "  Vearb.   2  Hen.  JF.   lo.      II  Hen. 

trafts  were  adjudged  to  be  contrary  to  IV.  8S.     38    Hen.  VI.  29.     20  Eiw, 

aw.     (Fitzh.  Ahr.  t.  Pmhilitimi.  15.)  IV.  10. 

Buiintheflatuteor  writ  of  «Vcum/^e^  ^  Rat.  Pari,    ^Hcnt  IV.  n^  78  ^ 

agatis,  fuppofed  by  fome  to  have  iffued  110.  3  Hen.  V.  »°  46.  cited  in  Pryunei'* 

13  Edw.  I,,  but  more  probably  (3  Pryn.  a^br.  of  CottoH's  records,  410. 422.  424. 

Rec.336.)  9  Edw.  II.  fuits /)ro  tee^e  548.     4  Inft.  83.     l  Roll,  Abr.  370, 

fAei  were   allowed  to  the  ecclefiaftical  371,  372. 

couru ;  according  to  fome  antient  co-  ^  Rot.  Pari.      14  Edw.  IV.  n"  33. 

pies,     (Berthelet  ^at.    cntiq.    Lond.  (not  14  Edw.  HI.  as  cited  l  Roll.  Abr. 

1531.90.  i.  3  Pryu.  Rec.  336.)  and  370,  Sfc.) 

the  common  Englilh  tranflation,  of  that  y  tit.  Chancery,  fol,  296.    Raftell's 

fiaxute  J  though  in  Lyndewode's  copy,  edit. /^.  A  1534. 

which 
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which  fall  within  a  very  narrow  compafs.  No  regular  judicia! 
fyftem  at  that  time  prevailed  in  the  court  ;  but  the  fuitor, 
when  he  thought  himfelf  aggrieved,  found  a  defultory  and 
uncertainremedy,  according  to  the  private  opinion  of  the 
chancellor,  who  was  generally  an  ecclefiaftic,  or  fometimes 
(though  rarely)  a  ftatefman  :  no  lawyer  having  fate  in  the 
court  of  chancery  from  the  times  of  the  chief  juftices  Thorpe 
and  Knyvet,  fucceflively  chancellors  to  king  Edward  III.  in 
13 7:^  and  1373  ^,  to  the  promotion  of  fir  Thomas  More  by 
king  Henry  VIII.  in.  1530.  After  which  the  great  feal  was 
mdifcriminately  committed  to  the  cuftody  of  lawyers^  or 
courtiers  ',  or  churchmen  ^,  according  as  the  convenience  of 
the  times  and  the  difpofition  of  the  prince  required,  till  fer- 
jeant  Puckering  was  made  lord  keeper  in  1592  ;  from  which 
time  to  the  prefent  the  court  of  chancery  has  always  been 
filled  by  a  lawyer,  excepting  the  interval  from  1621  to  1625, 
when  the  feal  was  intruded  to  Dr.  Williams,  then  dean  of 
Weftminfter,  but  afterwards  bifliop  of  Lincoln ;  who  had 
been  chaplain  to  lord  Ellefmere,  when  chancellor  •=. 

In  the  time  of  lord  Ellefmere  {A,D.  1616.)  arofe  that 
notable  difpute  between  the  courts  of  law  and  equity,  fet  on 
foot  by  fir  Edward  Coke,  then  chief  juftice  of  the  court  of 
king'^  bench ;  whether  a  court  of  equity  could  give  relief 
after  or  againft  a  judgment  at  the  common  law.  This  conteft 
was  fo  warmly  carried  on,  that  indiftments  were  preferred 
againft  the  fuitors,  the  folicitors,  the  counfel,  and  even  a 
mafter  in  chancery,  for  having  incurred  a  praemunirey  by 
queftioning  in  a  court  of  equity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  grofs  fraud  and  impofition  «*.  This 
matter  being  brought  before  the  king,  was  by  him  referred 
to  his  learned  counfel  for  their  advice  and  opinion  j  who  re- 
ported fo  ftrongly  in  favour  of  the  courts  of  equity",  that  his 
majefty  gave  judgment  in  their  behalf  :  but,  not  contented 
with  the  irrefragable  reafons  and  precedents  produced  by  his 

»  Spelm.  Gloff.  111.     Dugd.  chrm.  '  Bwgr.  Brit.  4278. 

Ser.  bO.  "  Bacon'sWorks.  IV.  611,612,  682, 

■  Wriothefly,  St.  John,  andHatton.  «  Whitelocke  ofparl.  ii.  390.   l  Chan. 

''  Qoodrlck,  GaMiner,  and  Heath.  R«p.  append.  11. 

counfel. 
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Gounfel,  (for  the  chief  juftice  was  clearly  in  the  wrong,)  he 
chofe  rather  to  decide  the  quedion  by  referring  it  to  the  pie-  [  55  ] 
nitude  of  his  royal  prerogative  ^.  Sir  Edward  Coke  fub- 
mitted  to  the  decifion  8,  and  thereby  made  atonement  for  his 
error :  but  this  druggie,  together  with  the  bufinefs  of  com- 
mendarns  (in  which  he  afteda  very  noble  part*»)  and  his  con- 
trolling the  commiffioners  of  fewers ',  were  the  open  and 
avowed  caufes  ^^  firft  of  his  fufpenfion,  and  foon  after  of  his 
removal,  from  his  office. 

Lord  Bacon,  who  fucceeded  lord  Ellefmere,  reduced  the 
pra£Uce  of  the  court  into  a  more  regular  fyftem  ;  but  did  not 
fit  long  enough  to  cfFe£t  any  confiderable  revolution  in  the 
fcience  itfelf :  and  few  of  his  decrees  which  have  reached  us 
are  of  any  great  confequence  to  pofterity.  His  fucceffbrs,  in 
the  reign  of  Charles  I.,  did  little  to  improve  upon  his  plan: 
and  even  after  the  reftoration  the  feal  was  committed  to  the 
earl  of  Clarendon,  who  had  withdrawn  from  pradlice  as  a 
lawyer  near  twenty  years  ;  and  afterwards  to  the  earl  of 
Shaftefbury,  who  (though  a  lawyer  by  education)  had  never 
praftifed  at  all.  Sir  Heneage  Finch,  who  fuccecd  in  1673, 
and  became  afterwards  earl  of  Nottingham,  was  a  perfon  of 
the    greateft    abilities  and  mod   uncorrupted   integrity ;    a    I"  c6  1 

'  "  For  that  ic  appertaineth  to  our  declaring    that   their  compliauce   would 

"  princely  office  only  to  judge  over  all  be  contrary  to  their  oaths  and  the  law  ; 

"  judges,  and  to  difcern  and  determine  but  upon  being  brought  before  the  king 

"  fuch  differences  as  at  any  time  may  and  council,  they  all  retraced  and  pro- 

•.'  and   fhall  arife  between   our  feveral  mifed    obedience    in    every    fuch    cafe 

"  courtf,  touching   their  jurifdiftions,  for  the  future,  except  fir  Edward  Coke, 

"  and  the  fame  to  fettle  and  determine,  who  faid  "  that  when  the  cafe  happened, 

"  as  we  in  our  princely  wifdom  Oiall  find  "   he  would   do    his  duly."       (^Biogr. 

"  to  ftand  moll  with  our  honour,  &c."  Brit.  1388.) 
(l  Chanc.  Rep.  append.  26.)  '  See  that  article  in  chap. 6. 

*  See  the  entry  in  the  council  book,         *=  See  lord  Ellefmere's  fpeech  to  fir 
26  July,  1616.  [Biogr.  Brit.  1390.)  Henry  Montague,  tlje  new  chief  juftice, 

*  Ina  caiife  of  the  biftiop  of  Winchef-  15  Nov.  1616.  (Moor's  reports.  828.) 
^r,  touching  a  commendam,  king  James  Though  fit  Edward  might  probably  hav  e 
conceiving  that  the  matter  aiFe<Sed  his .  retained  his  feat,  if,  during  his  fufpen- 
prerogative,  fent  letters  to  the  judges  fion,  he  would  have  complimented  lord 
not  to  proceed  in  it  till  himfelf  had  Villiers  (the  new  favourite)  with  the 
been  firft  confulted.  The  twelve  judges  difpolal  of  the  moft  lucrative  office 
joined  in  a  memorial   to    hi^    raajefty,  his  court.     (Biogr.  Brit.  1391.) 

thorough 
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thorough  mafler  and  zealous  defender  of  the  laws  and  con- 
flltution  of  his  country ;  and  endued  with  a  pervading  genius, 
that  enabled  him  to  difcover  and  to  purfue  the  true  fplrit  of 
juftlce,  notwlthftanding  the  embarraflments  raifcd  by  the 
narrow  and  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfe«Sl:  ideas  of  redrefs  which  had 
poflcfled  the  courts  of  equity.  The  reafon  and  neceffities  of 
mankind,  arlGng  from  the  great  change  in  property  by  the  ex- 
tenfion  of  trade  and  the  abolition  of  military  tenures,  co-ope- 
rated in  eftabliftiing  his  plan,  and  enabled  him  in  the  courfe 
of  nine  years  to  build  a  fyftem  of  jurifprudence  and  jurifdi£lion 
upon  wide  and  rational  foundations  i  which  have  alfo  been 
extended  and  improved  by  many  great  men,  who  have  fince 
prefided  in  chancery.  And  from  that  time  to  this,  the  power 
and  bufinefs  of  the  court  have  increafed  to  an  amazing  degree. 

From  this  court  of  equity  in  chancery,  as  from  the  other 
fuperior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But  there 
are  thefe  differences  between  appeals  from  a  court  of  equity, 
and  writs  of  error  from  a  court  of  law :  i.  That  the  former  may 
be  brought  upon  any  interlocutory  matter,  the  latter  upon  no- 
thing but  only  a  definitive  judgment :  2.  That  on  writs  of  error 
the  houfe  of  lords  pronounces  the  judgment,  on  appeals  it 
gives  direftion  to  the  court  below  to  rectify  it's  own  decree. 

IX.  The  next  court  that  I  (hall  mention  Is  one  that  hath  no 
original  jurifdidlion,  but  is  only  a  court  of  appeal,  to  corre<Si: 
the  errors  of  other  jurifdi£i;ions.  This  is  the  court  of  exche- 
quer chamber  j  which  was  firft  erecfled  by  ftatute  3  lEdw.lII. 
c.  12.  to  determine  caufes  by  writs  of  error  from  the  com- 
mon law  fide  of  the  court  of  exchequer.  And  to  that  end  it 
confifts  of  the  lord  chancellor  and  lord  treafurer,  taking  unto 
riiem  the  juftices  of  the  king's  bench  and  common  pleas.  In 
imitation  of  which  a  fecond  court  of  exchequer  chamber  was 
tvcCted  by  ftatute  27  Eliz.  c.  8.  confifting  of  the»  juftices 
[  JI7  3  ^^  ^^  common  pleas,  and  the  barons  of  the  exchequer, 
before  whom  writs  of  error  may  be  brought  to  reverfe  judg- 
ments in  certun  fuits '  originally  begun  in  the  court  of  king's 

>  Seech.  25. peg.  411. 
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bench.  Into  the  court  alfo  of  exchequer  chamber,  (whicli 
then  confifts  of  all  the  judges  of  the  three  fuperior  courts,  artd 
now  and  then  the  lord  chancellor  alfo,)"  are  fometimes  ad- 
journed from  the  other  courts  fuch  canfes,  as  the  judges  upon 
argument  find  to  be  of  great  weight  and  difficulty,  before  any 
judgment  is  given  upon  them  in  the  court  below  *. 

From  all  the  branches  of  this  court  of  exchequer  ciartAcf, 
a  writ  of  error  lies  to 

X.  The  houfe  of  peers  ;  which  is  the  fupreme  court  of 
judicature  in  the  kingdom,  having  at  prefent  no  original  juri& 
diflion  over  caufes,  but  only  upon  appeals  and  writs  of  error, 
to  re6t:ify  any  injultice  or  miftake  of  the  law,  committed  by 
the  courts  below.  To  this  authority  this  auguft  tribunal  fuc- 
ceeded  of  courfe  upon  the  difTolution  of  the  aula  regia.  For, 
as  the  barons  of  parliament  were  conftituent  members  of  that 
court ;  and  the  reft  of  it's  jurifdi£lion  was  dealt  out  to  other 
tribunals,  over  which  the  great  officers  who  accompanied 
thofe  barons  were  refpeftively  delegated  to  prefide ;  it  fol- 
lowed, that  the  right  of  receiving  appeals,  and  fuperintend- 
ing  all  other  jurifdidions,  ftill  remained  in  the  refidue  of  that 
noble  aflembly,  from  which  every  other  great  court  was  de- 
rived. They  are  therefore  in  all  caufes  the  laft  refort,  from 
whofe  judgment  no  farther  appeal  ii  permitted  ;  but  every 
fubordinate  tribunal  muft  conform  to  their  determinations ; 
the  law  repofing  an  entire  confidence  in  the  honour  and  con- 
fcience  of  the  noble  perfons  who  compofe  this  important 
aflembly,  that  (if  poffible)  they  will  make  themfelves  matters 
of  thofe  queftions  which  they  undertake  to  decide,  and  in  all 
dubious  cafes  refer  themfelves  to  the  opinions  of  the  judges, 
who  are  fummoned  by  writ  to  advife  them  ;  fince  upon  their 
decifion  all  property  muft  finally  depend. 

Hitherto  may  alfo  be  referred  the  tribunal  eftabliflied  by   r  c8  "J 
ftatute  14  Edw.  III.  c.  5.  conlifting  (though  now  out  of  ufe) 
of  one-prelate,  two  earls,  and  two  barons,  who  are  to  be  chofen 
at  every  n^w  parliament,  to  hear  complaints  of  grievances  and 
delays  of  juffice  in  the  king^s  courts,  and  (with  the  advice  of 

">  4  laft.  119.     aBulft,  146. 
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the  chancellor,  trcafurer,  and  juftices  of  both  benches)  to  give 
dire£kions  for  remedying  thefe  inconveniences  in  the  courts 
below.  This  committee  feems  to  have  been  eftabliftied,  left 
there  fliould  be  a  defe£l  of  juftice  for  want  of  a  fupreme  court 
■of  appeal,  during  any  long  intermiffion  or  recefs  of  parliament} 
for  the  ftatule  farther  direds,  that  if  the  difficulty  be  fo  great^ 
that  it  may  not  well  be  determined  without  affent  of  parlia- 
ment, it  ihall  be  brought  by  the  faid  prelate,  earls,  and  barons 
unto  the  next  parliament,  who  Ihall  finally  determine  the  fame. 

XI.  Before  I  conclude  this  chapter,  I  muft  alfo  mention 
.,an  eleventh  fpecies  of  courts,  of  general  jurifdiftion  and.  ufe, 
which  are  derived  out  of,  and  a£l  as  collateral  auxiliaries  to, 
the  foregoing  •,  I  mean  the  courts  of  affife  and  nifiprius. 

These  are  compofed  of  two  or  more  commiffioners,  who 
are  twice  in  every  year  fent  by  the  king's  fpecial  commiffion 
all  round  the  kingdom,  (except  London  and  Middlefex,  where 
courts  of  nift  prius  are  holden  in  and  after  every  term,  before 
the  chief  or  other  judge  of  thefereral  fuperior  courts  (7) ;  and 
except  the  four  northern  counties,  where  the  affifes  are  holden 
only  once  a  year,)  to  try  by  a  jury  of  the  refpeftive  counties  the 
truth  of  fuch  matters  of  faft  as  are  then  under  difpute  in  the 

(7)  The  courts  of  mji prius  in  London  and  Middlefex  are  called 
■fittingst  and  thofe  for  Middlefex  were  eftablifhed  by  the  legiflature 
in  the  reign  of  queen  Elizabeth.  In  antient  times  all  ilFues  in 
a£Uons  brought  in  that  county  were  tried  at  Weftminfter  in  the 
.terms,  at  the  bar  of  the  court  in  which  the  aftion  was  inftituted  j 
but  when  the  bufinefa  of  the  courts  increafed,  thefe  trials  were  found 
fo  great  an  inconvenience,  that  it  was  enaAed  by  the  18  Eliz.  c.  12. 
that  the  chief  juftice  of  the  king's  bench  ftiould  be  empowered  to 
try  within  the  term,  or  within  four  days  after  the  end  of  the  term, 
all  the  iffues  joined  in  the  courts  of  chancery  and  king's  bench ;  and 
that  the  chief  juftice  of  the  common  pleas,  and  the  chief  baron, 
ftiould  try  in  hke  manner  the  iffues  joined  in  their  refpeftive  courts. 

In  the  abfence  of  any  one  of  the  chiefs,  the  fame  authority  was 
given  to  two  of  the  judges  or  barons  of  his  court.  The  ftatute 
12  Geo.  I.  c.  31.  extended  the  time  to  eight  days  after  term,  and 
empowered  one  judge  or  baroa  to  fit  in  the  abfence  of  xh$  chief. 
The  24  Geo.  II.  c.  18.  has  extended  the  time  after  ter^'ftill  far- 
ther to  fourteen  days.  ";•' 
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courts  of  Weftmlnfter-hall.  Thefe  judges  of  afllfe  came  into 
ufe  in  the  room  of  the  antient  juftices  in  eyre,y«/?/Vzan  in  iti- 
nere;  who  were  regularly  eftablifhed,  if  not  firft  appointed,  by 
the  parliament  of  Northampton,  A.T>.  1176,  22  Hen.  II. "» 
with  a  delegated  power  from  the  king's  great  court  or  aula 
regioy  being  looked  upon  as  members  thereof :  and  they  after- 
wards made  their  circuit  round  the  kingdom  once  in  feven  [  50  3 
years  for  the  purpofe  of  trying  caufcs°.  They  were  after- 
wards dire6led  by  magna  carta^  c.  13.  to  be  fent  into  every 
county  once  a  year,  to  take  (or  receive  the  verdift  of  the 
jurors  or  recognitors  in  certain  a£lions,  then  called)  recogni- 
tions or  affifes  ;  the  moft  difficult  of  which  they  are  directed 
to  adjourn  into  the  court  of  common  pleas  to  be  there  deter- 
mined. The  itinerant  juftices  were  fometimes  mere  juftices 
of  aflife,  or  of  dower,  or  of  gaol -delivery,  and  the  like  i  and 
they  had  fometimes  a  more  general  commiffion,  to  determine 
all  manner  of  caufes,  being  conftituted  y^ir/^rK  ad  omnia  pla- 
citaP :  but  the  prefent  juftices  of  affife  and  nifi prius  are  more 
immediately  derived  from  the  ftatute  Weftm.  2.  13  Edw.  I. 
c.  30.  which  direfts  them  to  be  affigned  out  of  the  king's 
fworn  jufticesj  aflbciating  to  themfelvcs  one  or  two  difcreet 
knights  of  each  county.  By  ftatute  27  Edw.  I.  c.  4.  (ex- 
plained by  12  Edw.  II.  c.  3.)  aflifes  and  inquefts  were 
allowed  to  be  taken  before  any  one  juftice  of  the  court  in 
which  the  plea  was  brought ;  aflbciating  to  him  one  knight 
or  other  approved  man  of  the  county.  And,  laftly,  by 
ftatute  14  Edw.  III.  c.  16.  inquefts  of  nijl  prius  may  be  taken 
before  any  juftice  of  either  bench,  (though  the  plea  be  not 
depending  in  his  own  court,)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law  :  or  otherwife  before 
the  juftices  of  affife,  fo  that  one  of  fuch  juftices  be  a  judge  of 
the  king's  bench  or  common  pleas,  or  the  king's  ferjeant 
fworn.     They  ufually  make  their  circuits  in  the  refpeftive 

"  Seld.  Jian.  2.  !2.  §  5.     Spelm.  C<;d.  vit,  ^t«)d  septem    anni   nondum    trant 

399.  tlapji^pojlquamjujiiciarii  ibidem  uliimo 

°Co.ldtt.a93. — Anno  nei.jujici-  federiml.      {A?mal.    Ecd.   ff'igorn.  in 

aril  itinerantes  vetierunt  apxid  Wi^or-  Hltart.  Ai)gl.facr.l.  A9i.) 

viam.  in  o£lavis S.  Johannis  haptijlae  ,•—  '  Bra£t,  l.3.lr,  i .  c.  1 1 , 
ft  tetus  comitatus  eos  admiUere  reqifa- 
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vacations  after  Hilary  and  Trinity  terms ;  affifes  being  al- 
lowed to  be  taken  in  the  holy  time  of  lent  by  confent  of  the 
bifhops  at  the  king's  rcqueft,  as  exprefled  in  ftatute  Weftm.  i. 
3  £dw.  I.  c.  51.  And  it  was  alfo  ufual  during  the  times 
of  popery,  for  the  prelates  to  grant  annual  licences  to  the 
juftices  of  affife  to  adminifter  oaths  in  holy  times :  for  oaths 
r  do  3  ^^'"g  ^^  ^  facred  nature,  the  logic  of  thofe  deluded  ages  con- 
cluded that  they  muft  be  of  ecclefiaftical  cognizance  *>.  The 
prudent  jealoufy  of  our  anceftors  ordained ',  that  no  man  of 
law  (hould  be  judge  of  affife  in  his  own  country,  wherein 
he  was  born  or  doth  inhabit  (8) :  and  a  fimilar  prohibition  is 
found  in  the  civil  law*,  which  has  carried  this  principle  fo 
far,  that  it  is  equivalent  to  the  crime  of  facrilege,  for  a  man 
to  be  governor  of  the  province  in  which  he  was  bom,  or  has 
any  civil  connexion  ^ 

The  judges  upon  their  circuits  now  fit  by  virtue  of  five 
fevcral  authorities,  i.  The  commiffion  of  the  peace,  2.  A 
commiffion  of  oyer  and  terminer.  3 .  A  commiffion  of  general 
gaol-delivery.  The  confideration  of  all  which  belongs  properly 
to  the  fubfequcnt  book  of  thefe  commentaries.  But  the  fourth 
commiffion  is,  4.  A  commiffion  of  ajjlfey  dire£led  to  the  juflices 
and  ferjeants  therein  named,  to  take  (together  with  their 
affi>ciates)  affifes  in  the  feveral  counties ;  that  is,  to  take  the 
verdi£):  of  a  peculiar  fpecies  of  jury,  called  an  affife,  and  fum- 
moned  for  the  trial  of  landed  difputes,  of  which  hereafter. 
The  other  authority  is,  5.  That  of  nift  priusy  which  is  a  con- 

^  loftaQces  hereof  may  be  wet  witli  '  Stat.  4  £dw>  III.  c.  2,     8  Rich.  U. 

in  the  appendix  to  Spelman's  original  of  c.  2.     33  Henry  VIII.  c.  34. 

the  terms,  and  in  Mr.  Pariier's  Aotiqui-  *  Ff.  l.  22.  R. 

ties,  209.  *  C.  9.  2>).  4. 


(8)  This  reftriftion  was  conftrued  to  extend  to  every  commifiion 
of  the  judges  :  but  it  being  found  very  inconvenient,  the  I2  Geo.  II. 
c.  27.  was  enabled  for  the  exprefs  purpofe  of  authorizing  the 
commiffioners  of  oyer  and  terminer,  and  of  gaol-delivery,  to  execute 
their  commiflions  in  the  criminal  courts  within  the  counties  in  which 
they  were  born^  or  in  which  they  reilde.     See  4  vol.  271. 
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fequence  of  the  commiffion  of  ajftfe ",  being  annexed  to  the 

office  of  thofe  juftices  by  the  ftatute  of  Weftm.  2.  13  Edw.  Il 

c.  30.  and  it  empowers  them  to  try  all  queftions  of  faft 

ifluing   out   of    the    courts  at  Weftminfter,  that  are  then 

ripe  for  trial  by  jury.  Thefe  by  the  courfe  of  the  courts  '^  are 

ufually  appointed  to  be  tried  at  Weftminfter  in  fome  Eafter 

or  Michaelmas  term,  by  a  jury  returned  from  the  county 

wherein  the  caufe  of  aftion  arifes ;  but  with  this  provifo, 

nijt  priuSf  unlefs  before  the  day  prefixed  the  judges  of  affife 

come  into  the  county  in  queftion.     This  they  are  fure  to  do^ 

in  the  vacations  preceding  each  Eafter  and  Michaelmas  term,. 

which  faves  much  expence  and  trouble.     Thefe  commiffions 

are  conftantly  accompanied  by  writs  of  affociatiin^  in  purfuance 

of  the  ftatutes  of  Edwardl.  and  II.  before  mentioned;  whereby  r  ra*  J 

certain  perfons  (ufually  the  clerk  of  affife  and  his  fubordinate 

officers)  are  diredked  to  affijciate  themfelves  with  the  juftices 

and  ferjeants,  and  they  are  required  to  admit  the  faid  perfects 

into  their  fociety,  in  order  to  take  the  affifes,  &c.'»  that  a  fuf- 

ficient  fupply  of  commiffioners  may  never  be  wanting.    B«t^ 

to  prevent  the  delay  of  juftice  by  the  abfence  of  any  of  them, 

there  is  alfo  iffiied  of  courfe  a  writ  of^  non  omnes  ;  dire£l;ing 

that  if  all  cannot  be  prefent,  any  two  of  them  (a  juftice  or 

ferjeant  being  one)  may  proceed  to  execute  the  commiffion. 

These  are  the  feveral  courts  of  common  law  and  equity, 
which  are  of  public  and  general  jurifdi£lion  throughout  the 
kingdom.  And,  upon  the  whole,  we  cannot  but  admire  the 
wife  oeconomy  and  admirable  provifion  of  our  anceftors,  in 
fettling  the  diftribution  of  juftice  in  a  method  fo  well  calcu- 
lated for  cheapnefs,  expedition,  and  eafe.  By  the  conftitu- 
tion  which  they  eftabliflied,  all  trivial  debts,  and  injuries  of 
fmall  confequence,  were  to  be  recovered  or  redrefled  in  every 
man*s  own  county,  hundred,  or  perhaps  parifb.  Pleas  of 
freehold,  and  more  important  difputes  of  property,  were  ad- 
journed to  the  king's  court  of  common  pleas,  which  was  fixed 
in  one  place  for  the  benefit  of  the  whole  kingdom.    Crime* 

"  Salk.  454.  ''  Sec  ch,  33.  p.  3$3. 
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and  mifdemefnors  were  to  be  examined  in  a  court  by  them- 
felves  i  and  matters  of  the  revenue  in  another  diftin6l  jurif- 
didiion.  Now  indeed,  for  the  eafe  of  the  fubjeft  and  greater 
difpatch  of  caufes,  methods  have  been  found  to  open  all  the 
three  fuperior  courts  for  the  redrefs  of  private  wrongs ;  which 
have  remedied  many  inconveniences,  and  yet  preferved  the 
forms  and  boundaries  handed  down  to  us  from  high  antiquity. 
If  fafts  are  difputed,  they  are  fent  down  to  be  tried  in  the 
country  by  the  neighbours  ;  but  the  law,  arifing  upon  thofe 
faQs,  is  determined  by  the  judges  above:  and,  if  they  are 
miftaken  in  point  of  law,  there  remain  in  both  cafes  two  fuc- 
ccffive  courts  of  appeal,  to  reftify  fuch  their  miftakes.  If  the 
rigour  of  general  rules  does  in  any  cafe  bear  hard  upon  indi- 
viduals, courts  of  equity  are  open  to  fupply  the  defei^s,  but 
not  fap  the  fundamentals,  of  the  law.  Laftly,  there  prefides 
C  ^o*  3  over  all  one  great  court  of  appeal,  which  is  the  lad  refort  in 
matters  both  of  law  and  equity  ;  and  which  will  therefore 
take  care  to  prefcrve  an  uniformity  and  aequilibrium  among  all 
the  inferior  jurifdiiSbions  :  a  court  compofed  of  prelates  feleft- 
cd  for  their  piety,  and  of  nobles  advanced  to  that  hohour  for 
their  perfonal  merit,  or  deriving  both  honour  and  merit  from 
an  illuftrious  train  of  anceftors :  who  are  formed  by  their 
education,  interefted  by  their  property,  and  bound  upon  their 
confcience  and  honour,  to  be  Ikilled  in  the  laws  of  their 
.country.  This  is  a  faithful  Iketch  of  the  Englifh  juridical 
conftitution,  as  defigned  by  the  mafterly  hand  of  our  fore- 
fathers, of  which  the  great  original  lines  are  ftill  ftrong 
and  vifible ;  and,  if  any  of  it's  minuter  ftrokes  are  by  the 
length  of  time  at  all  obfcured  or  decayed,  they  may  ftill  be 
with  eafe  reftored  to  their  priftine  vigour :  and  that  not  fo 
much  by  fanciful  alterations  and  wild  experiments,  (fo  fre- 
quent in  this  fertile  age,)  as  by  clofely  adhering  to  the  wifdom 
of  the  antient  plan,  concerted  by  Alfred,  and  perfefted  by 
J£dward  I.,  and  by  attending  to  the  fpirit,  without  neglefting 
the  forms,  of  their  excellent  and  venerable  inftitutions. 
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/CHAPTER   THE   FIFTH. 

OP  COURTS  ECCLESIASTICAL,  MILL 
TARY,  AND  MARITIME. 

BESIDES  the  feveral  courts  which  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are 
redrefled,  that  fall  under  the  cognizance  of  the  common  law 
of  England,  or  that  fpirit  of  equity,  which  ought  to  be  it's 
conftant  attendant,  there  ilill  remain  fome  other  courts  of  a 
jurifdiftion  equally  public  and  general :  which  take  cogni- 
zance of  other  fpecies  of  injuries,  of  an  ecclefiaftical,  mili- 
tary, and  maritime  nature  ;  and  therefore  are  properly  diftin- 
guifhed  by  the  title  of  ecclefiaftical  courts,  courts  military^ 
and  courts  maritime. 

I.  Before  I  defcend  to  confider  particular  ecclefiaftical 
courts,  I  muft  firft  of  all  in  general  premife,  that  in  the  time 
of  our  Saxon  anceftors  there  was  no  fort  of  diftin£tion  be- 
tween the  lay  and  the  ecclefiaftical  jurifdiftion  :  the  county 
court  was  as  much  a  fpiritual  as  a  temporal  tribunal :  the 
rights  of  the  church  were  afcertained  and  aflerted  at  the  fame 
time,  and  by  the  fame  judges,  as  the  rights  of  the  laity.  For 
this  purpofe  the  bifliop  of  the  diocefe,  and  the  aldermau,  or 
in  his  abfence  the  (heriflF  of  the  county,  ufed  to  fit  togethei; 
in  the  county  court,  and  had  there  the  cognizance  of  all 
caufts,  as  well  ecclefiaftical  as  civil :  a  fuperior  deference 
being  paid  to  the  biftiop's  opinion  in  fpiritual  matters,  and  to 
that  of  the  lay  judges  in  temporal  *.  This  union  of  power 
was  very  advantageous  to  them  both :  the  prefencc  of  the 

*  CeUlenimo  huic  conveniui  epifco-  alter  jura  iivina,  alter  kumana  populum 
pus  et  aldermannus  inter  Junto;  quorum    edoctto.    LL,  Eadgar,  c,  i. 
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bifhop  added  weight  and  reverence  to  the  flierifPs  proceed- 
ings ;  and  the  authority  of  the  ftierifF  was  equally  ufeful  to 
the  bifliop,  by  enforcing  obedience  to  his  decrees  in  fuch 
refraftory  offenders,  as  would  otherwife  have  defpifed  the 
thunder  of  mere  ecclefiailical  cenAires* 

But  fo  moderate  and  rational  a  plan  was  wholly  incon- 
fiftent  with  thofe  views  of  ambition,  that  were  then  forming 
by  the  court  cxf  Rome.  It  foon  became  an  eftablifhed  maxim 
in  the  papal  fyftem  of  policy,  that  all  ecclefiaftical  perfons 
and  all  ecclefiaftical  caufes  (hould  be  folely  and  entirely  fub- 
jeft  to  ecclefiafticaJ  jurifdi£tion  only  :  which  jurifdi<Slion  was 
fuppofed  to  be  lodged  in  the  firft  place  and  immediately  in 
the  pope,  by  divine  indefeafible  right  and  inveftiture  from 
Chrift  himfelf  j  and  derived  from  the  pope  to  all  inferior  tri- 
bunals. Hence  the  canon  law  lays  it  down  as  a  rule,  that 
**  facerdotes  a  regibus  honorandi  funty  non  judicandi  •*;"  and 
places  an  emphatic  reliance  on  a  fabulous  tale  which  it  tells 
of  the  emperor  Conftantine  :  that  when  fome  petitions  were 
brought  to  him,  imploring  the  aid  of  his  authority  againft 
certain  of  his  bifhops,  accufed  of  oppreffion  and  injufticc, 
he  caufed  (fays  the  holy  canon)  the  petitions  to  be  burnt  in 
their  prefence,  difmiifing  them  with  this  valedidtion  ;  "  ite 
•*  et  inter  vbs  caufas  vejlras  difcutitey  quia  dignum  non  eji  ut  nos 
**  judicemus  Deos'^." 

It  was  not  however  till  after  the  Norman  conqueft,  that 
diis  do£lrine  was  received  in  England  ;  when  William  I. 
(whofe  title  was  warmly  efpoufed  by  the  monafteries,  which 
he  liberally  endowed,  and  by  the  foreign  clergy,  whom  he 
brought  over  in  (hoals  from  France  and  Italy,  and  planted  in 
the  beft  preferments  of  the  Englifii  church,)  was  at  length 
prevailed  upon  to  eftablifii  this  fatal  encroachment,  and  fepa- 
rate  the  ecclefiaftical  court  from  the  civil :  whether  aduated 
by  principles  of  bigotry,  or  by  thofe  of  a  more  refined 
policy,  in  order  to  difcountenance  the  laws  of  king  Edward^ 
abounding  with  the  fpirit  of  Saxon  liberty^  is  not  altogether 

*  Decrel.part  2.  cau/.  il,  qu.  l.  c.  41.  '  Jlnd. 

1 1  certain. 
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certain.  But  the  latter,  if  not  the  caufe,  ivas  undoubtedly 
the  confequence,  of  this  feparation  :  for  the  Saxon  laws  werq 
foon  overborne  by  the  Norman  judiciaries,  when  the  county-, 
court  fell  into  difregard  by  the  bifhop's  withdrawing  his  pre- 
fence,  in  obedience  to  the  charter  of  the  conqueror  "  :  which 
prohibited  any  fpiritual  caufe  from  being  tried  in  the  fecular 
courts,  and  commanded  the  fuitors  to  appear  before  the 
bifliop  only,  whofe  decifions  were  direfted  to  conform  to  the 
canon  law  '. 

King  Henry  the  firft,  at  his  accelTion,  among  other  reftora- 
tions  of  the  laws  of  king  Edward  the  confeflbr,  revived  this 
of  the  union  of  the  civil  and  ecclefiaftical  courts  ^.  Which 
was,  according  to  fir  Edward  Coke  s,  after  the  great  heat  of 
the  conqueft  was  paft,  only  a  reftitution  of  the  antient  law 
of  England.  This  however  was  ill-reliftied  by  the  popifli 
clergy,  who,  under  the  guidance  of  that  arrogant  prelate, 
archbifhop  Anfelm,  very  early  difapproved  of  a  meafure  that 
put  them  on  a  level  with  the  profane  laity,  and  fubje£led  fpi- 
ritual men  and  caufes  to  the  infpeftion  of  the  fecular  magif- 
trates  :  and  therefore  in  their  fynod  at  Weftminfter,  3  Hen.  I, 
they  ordained  that  no  bifhop  ftiould  attend  the  difcuflioa  of 
temporal  caufes  ^ ;  which  foon  diflblved  this  newly  efFe£led 
union.     And  when,  upon  the  death  of  king  Henry  the  firft, 

"  Hale  Hift.  C.  L.   102.     Selden  in  tatu  eant  ad  comitatus  e.t  hundreda,^£ut 

Eadm.f.  6.  i.  24.     4  Inft.  259.  Wilk.  fecmiit  tempore  regis  Edwardi.     {Cart. 

LL.  AngL  Sax.  292.  Hen.  I.  in  Spelm.  cod.  vet.  legum,  305.) 

*  Nullusepiftopus  velar chidiaconus  de  And  what  Is  here  obfcurely  hinted  at, 

legibus  epifcopalibus  amplius  in  hundret,  is  fully  explained  by  his  code  of  laws 

piacita  teneant,  nee  caufam,  quae  ad  re-  extant  in  the  red  book  of  the  exchequer^ 

gimen  animarum  pertinet,  ad  judicium  though  in  general  but  of  doubtful  au- 

feadarium  bominum  adducant :  fed  qui-  therity.  cap,  8.     Generalia  comvitatuum 

cunque  fecundum  epifcopales  leges,  de  piacita  certis  locis  et  vicibus  teneantur. 

quacunque  caufa  vel  culpa  hiterpellatus  Interjint  autem  epifcopi,  comites,    ^c; 

futrit,  ad  locum,  quern  ad  hoc  epifcopus  et  aganiur  primo  debita  verae  chrifiiani- 

eltgeril  el  nominavtrit,  veniat ;  ibique  de  talis  jura, /eatndo  regis  piacita,  projlretno 

caufa  fua  refpondeat ;  et  non  fecundum  caufae  fngulorum  dignisfatisfa&ionibui 

hundret,  fed  fecundum  canones  et  epif-  expleantur. 
copales  Ug^,   redum  Deo  et  epifcopo        «  2  Inft.  70. 
fuo facial.  »>  Ne  epifcopi  faecularium  placilorum 

^  yoloelpraecipio,utomnesdecomi-  officiumfi{fripiant,    Spelm.  Cod,  30 1. 

the 
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the  ufurper  Stephen  was  brought  in  and  fupported  by  the 
clergy,  we  find  one  article  of  the  oath  which  they  impofed 
upon  him  was,  that  ecclefiaftical  perfons  and  ecclefiaftical 
caufes  ftiould  be  fubjeft  only  to  the  bifliop's  jurifdiftion*. 
And  as  it  was  about  that  time  that  theconteft  and  emulation 
began  between  the  laws  of  England  and  thofe  of  Rome  ", 
the  temporal  courts  adhering  to  the  former,  and  the  fpiritual 
adopting  the  latter  as  their  rule  of  proceeding,  this  widened! 
the  breach  between  them,  and  made  a  coalition  afterwards 
impraflicable  ;  which  probably  would  elfe  have  been  efFe£ied 
at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  fpecies  of  ecclefiaftical 
courts,  or,  as  they  are  often  ftiled,  courts  chrittian,  {curiae 
ckrifiianitatisf)  I  ftiall  begin  with  the  loweft,  and  fo  afcend 
gradually  to  the  fupreme  court  of  appeal '. 

1.  The  archdeaeon^s  cottrt  is  the  moft  inferior  court  in  the 
whole  ecclefiaftical  polity.  It  is  held  in  the  archdeacon's 
abfence  before  a  judge  appointed  by  himfelf,  and  called  his 
official  i  and  it's  jurifdiftion  is  fometimes  in  concurrence  with, 
fometimes  in  exelufion  of,  the  bifliop's  court  of  the  diocefe. 
From  hence  however  by  ftatute  34  Hen.  VIII.  c.  12.  an 
appeal  lies  to  that  of  the  biihop. 

2.  THEyott/i/lGry  court  of  every  diocefan  bifliop  is  held  in 
their  feveral  cathedrals,  for  the  trial  of  all  ecclefiaftical  caufes 
arifing  within  their  refpe£l:ive  diocefes.  The  bifliop's  chan- 
cellor, or  his  commiflary,  is  the  judge  ;  and  from  his  fen- 
tence  an  appeal  lies,  by  virtue  of  the  fame  ftatute,  to  the 
archbifliop  of  each  province  refpe£lively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to 
the  archbifliop  of  Canterbury  -,  whereof  the  judge  is  called 

[  65  ]    the  dean  of  the  arches  ;  becaufe  he  antiently  held  his  court  in 

•  Spelm.  Cod.  310.  ecclefiaftical  law,  Wood's  inftitutt  oftht 

•'  See  Vol.  I.  introd/  §  1.  common  law,  and  Oogh ton's  ordojudi- 

'  For  farther  particulars,  fee  Bum's     ciorum. 
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the  church  of  St.  Mary  le  boiu,  {fanBa  Maria  de  arcuhus^ 
though  all  the  principal  fpiritual  courts  are  now  holden  at 
doftors'  commons.  His  proper  jurifdi£tion  is  only  over  the 
thirteen  peculiar  parilhes  belonging  to  the  archbifhop  in  Lon- 
don ;  but  the  office  of  dean  of  the  arches  having  been  for 
a  long  time  united  with  that  of  the  archbiftiop's  principal 
official,  he  now,  in  right  of  the  laft-mentioned  office,  (as  doth 
alfo  the  official  principal  of  the  archbifliop  of  York,)  receives 
and  determines  appeals'  from  the  fentences  of  all  inferior 
ecclefiaftical  courts  within  the  province.  And  from  him  an 
appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  feal,)  by  ftatute 
25  Hen.  Vni.  c.  19.  as  fupreme  head  of  the  Englifli  church, 
in  the  place  of  the  bifliop  of  Rome,  who  formerly  exercifed 
this  jurifdiflion  ;  which  circumftance  alone  will  furniffi  the 
reafon  why  the  popifli  clergy  were  fo  anxious  to  feparate  the 
fpiritual  court  from  the  temporal. 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurifdiftion  over  all  thofe  parifhes 
difperfed  through  the  province  of  Canterbury  in  the  midft  of 
other  diocefes,  which  are  exempt  from  the  ordinary's  jurif- 
diftion,  and  fubjedl  to  the  metropolitan  only.  All  ecclefi- 
aftical caufes^  arifing  within  thefe  peculiar  or  exempt  jurifdic- 
tions,  are,  originally,  cognizable  by  this  court ;  from  which 
an  appeal  lay  formerly  to  the  pope,  but  now  by  the  ilatute 
25  Hen.  VIII.  c.  19.  to  the  king  in  chancery. 

5.  The  prerogative  court  is  eftabliflied  for  the  trial  of  all 
tcftamentary  caufes,  where  the  deceafed  hath  left  bona  nota- 
hilia  within  two  different  diocefes.  In  which  cafe  the  pro- 
bate of  wills  belongs,  as  we  have  formerly  feen ",  to  the 
archbifhop  of  the  province,  by  way  of  fpecial  prerogative. 
And  all  caufes  relating  to  the  wills,  adminiftrations,  or  lega- 
cies of  fuch  perfons  are,  originally,  cognizable  herein,  before 
a  judge  appointed  by  the  archbifliop,  called  the  judge  of 

the  prerogative  court ;  from  whom  an  appeal  lies  by  ftatute   [  66  ] 

"Bookll.  cfa.d2. 

25  Hen. 
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^5  Hen.  VIII.  c.  19.  to  the  king  in  chancery,  Inftead  of  the 
pope  as  formerly. 

I  PASS  by  fuch  ecclefiaflical  courts  as  have  only  what  i$ 
called  a  voluntary ^  and  not  a  contentious  jurifdi£tion  ;  which 
are  merely  concerned  in  doing  or  felling  what  no  one  oppofes, 
and  which  keep  an  open  office  for  that  purpofe,  (as  granting 
difpenfations,  licences,  faculties,  and  other  remnants  of  the 
papal  extortions,)  but  do  not  concern  themfelves  with  admi- 
niftering  redrefs  to  any  injury  :  and  fhall  proceed  to 

6.  The  great  court  of  appeal  in  all  ecclefiaflical  caufes, 
viz.  the  court  of  delegates ^  judices  delegatiy  appointed  by  the 
king's  commiffion  under  his  great  feal,  and  ifluing  out  of 
chancery,  to  reprefent  his  royal  perfon,  and  hear  all  appeal* 
to  him  made  by  virtue  of  the  before-mentioned  flatute  of 
Henry  VIII.  This  commiffion  is  frequently  filled  with  lords» 
fpiritual  and  temporal,  and  always  with  judges  of  the  courts  at 
Wcftminfter,  and  doftors  of  the  civil  law.  Appeals  to  Rome 
were  always  looked  upon  by  the  Engliffi  nation,  even  in  the 
times  of  popery,  with  an  evil  eye  ;  as  being  contrary  to  the 
liberty  of  the  fubjeft,  the  honour  of  the  crown,  and  the  in- 
dependence of  the  whole  realm  j  and  were  firft  introduced  in 
very  turbulent  times  in  the  fixteenth  year  of  king  Stephen 
{A.D.  1151O  at  the  fame  period  (fir  Henry  Spelman  ob- 
fcTves)  that  the  civil  and  canon  laws  were  firft  imported  into 
England  °.  But,  in  a  few  years  after,  to  obviate  this  growing 
practice,  the  conftitutions  made  at  Clarendon,  1 1  Hen.  II. 
on  account  of  the  difturbances  raifed  by  archbifhop  Becket 
and  other  zealots  of  the  holy  fee,  exprefsly  declare  **,  that  ap- 
peals in  caufes  ecclefiaftical  ought  to  lie,  from  the  archdeacon 
to  the  diocefan  ♦,  from  the  diocefan  to  the  archblfliop  of  the 
province  }  and  from  the  archbiffiop  to  the  king  \  and  are  not 
to  proceed  any  farther  without  fpecial  licence  from  the  crown. 
But  the  unhappy  advantage  that  was  given  in  the  reigns  of 
king  John,  and  his  fon  Henry  the  third,  to  the  encroaching 
r  <J7  1  power  of  the  p<^,  who  was  ever  vigilant  to  improve  all 

■•  Cod.  wf.  fcg.  31 5.  •  Chap.  8. 
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opportunities  of  extending  his  jurifdiftion  hither,  at  length 
rivetted  the  cuftom  of  appealing  to  Rome  in  caufes  ecclefi- 
aftical  fo  ftrongly,  that  it  never  could  be  thoroughly  brokeii 
ofF,  till  the  grand  rupture  happened  in  the  reign  of  Henry 
the  eighth ;  when  all  the  jurifdidlion  ufurped  by  the  pope  in 
matters  ecclefiaftical  was  reftored  to  the  crown,  to  which  it 
originally  belonged  :  fo  that  the  ftatute  35  Hen.  VIII.  was  but 
declaratory  of  the  antienl  law  of  the  realm  **.  But  in  cafe 
the  king  himfelf  be  party  in  any  of  thefe  fuits,  the  appeal  does 
not  then  lie  to  him  in  chancery,  which  would  be  abfard  ; 
but,  by  the  ftatute  24  Hen.  VIII.  c.  12.  to  all  the  bifhops  of 
the  realm,  affembled  in  the  upper  houfe  of  convocation  (1). 

7.  A  COMMISSION  of  review  is  a  commiflion  fometimes 
granted,  in  extraordinary  cafes,  to  revife  the  fentence  of  the 
court  of  delegates ;  when  it  is  apprehended  they  have  been 
led  into  a  material  error.  This  commiflion  the  king  may 
grant,  although  the  ftatutes  24  &  25  Hen.  VIII.  before  cited 
declare  the  fentence  of  the  delegates  definitive :  becaufe  the 
pope  as  fupreme  head  by  the  canon  law  ufed  to  grant  fuch 

P  4  InA.Sil. 


( I )  No  fuch  affembly  can  exiit  as  all  the  bifhops  of  the  realm 
in  any  heufe  of  convocation.  But  the  ftatute  fays,  that  the  appeal 
fhall  be  to  the  bifhops,  abbots,  and  priors  of  the  upper  houfe  of  the 
convocation  of  the  province,  in  which  the  caufe  of  the  fuit  arifes. 
Therefore,  in  the  province  of  York,  the  appeal  hes  now  to  the  arch- 
bifhop  and  his  three  bifhops.  In  the  province  of  Canterbury,  to 
the  reft  of  the  bench  of  bifhops.  See  i  vol.  280.  n.  24.  When  the 
delegates  are  equally  divided  in  opinion,  fo  that  no  judgment  can 
be  pronounced,  a  commiflion  of  adjunfis  may  ifTue.  See  an  inftance 
referred  to  in  4  Burr.  2254. 

A  commiflion  of  review  was  applied  for  in  the  court  of  Chancery 
in  Michaelmas  term  1798,  when  the  chancellor,  upon  hearing  the 
arguments  of  civilians  and  barrifters  refpefting  the  judgment  of  the 
delegates,  determined  to  recommend  to  the  king  to  grant  a  com- 
miflion of  review.     See  4  Vef.jun.  186. 

commiflion 
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commifGon  of  review ;  and  fuch  authority  as  the  pope  here- 
tofore exerted,  is  now  annexed  to  the  crown  ^  by  ftatutes 
26  Hen.  VIII.  c.  i.  and  i  Eliz.  c.  i.  But  it  is  not  matter 
of  right,  which  the  fubjedt  may  demand  ex  debito  jujiitiae ; 
but  merely  a  matter  of  favour,  and  which  therefore  is  often 
denied. 

These  are  now  the  principal  courts  of  eccleCaftical  jurif- 
di£lion ;  none  of  which  are  allowed  to  be  courts  of  record ; 
no  more  than  was  another  much  more  favourable  jurifdidlion, 
but  now  defervedly  annihilated,  viz.  the  court  of  the  king's 
high  commijjton  in  caufes  eccleCaftical.  This  court  was  eredled 
and  united  to  the  regal  power  ■■  by  virtue  of  the  ftatute  i  Eliz. 
c.  I.  inftead  of  a  larger  jurifdittioti  which  had  before  been 
exercifed  under  the  pope's  authority.  It  was  intended  to 
[  68  ]  vindicate  the  dignity  and  peace  of  the  church,  by  reforming, 
ordering,  and  corre£ling  the  ecclefiaftical  ftate  and  perfons, 
and  all  manner  of  errors,  herefics,  fchifms,  abufes,  offences, 
contempts  and  enormities.  Under  the  (belter  of  which 
very  general  words,  means  were  found  in  that  and  the  two 
fucceeding  reigns,  to  veft  in  the  high  commiffioners  extra- 
ordinary and  almoft  defpotic  powers,  of  fining  and  impri- 
foning*  which  they  exerted  much  beyond  the  degree  of  the 
offence  itfelf,  and  frequently  over  offences  by  no  means  of 
fpiritual  cognizance.  For  thefe  reafons  this  court  was  juftly 
abolifhed  by  ftatute  16  Car.  I.  c.  ii.  And  the  weak  and 
illegal  attempt  that  was  made  to  revive  it,  during  the  reign 
of  king  James  the  fecond,  ferved  only  to  haften  that  infatu- 
ated prince's  ruin. 

II.  Next,  as  to  the  courts  military.  The  only  court  of 
this  kind  known  to,  and  eftabliflied  by,  the  permanent  laws 
of  the  land,  is  the  court  of  chivalry ^  formerly  held  before  the 
lord  high  conftable  and  earl  marflial  of  England  jointly ;  but 
Cnce  the  attainder  of  Stafford  duke  of  Buckingham  under 
Henry  VIII.,  and  the  confequent  cxtinguifhment  of  the  oflice 
of  lord  high  conftable,  it  hath  ufually  with  refped  to  civil 

«  4lnft.a41.  '  Jl-id.324. 

matters 
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matters  been  held  before  the  earl  marfhal  only.'  This  court 
by  ftatute  13  Ric.II.  c.  2.  hath  cognizance  of  contracts  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  it.  And  from  it's  fentences  an  appeal 
lies  immediately  to  the  king  in  perfon '.  This  court  was  in 
great  reputation  in  the  times  of  pure  chivalry,  and  afterwards 
during  our  connexions  with  the  continent,  by  the  territories 
which  our  princes  held  in  France  :  but  is  now  grown  almoft 
entirely  out  of  ufe,  on  account  of  the  feeblenefs  of  it's  jurif- 
di^ion  and  want  of  power  to  enforce  it's  judgments  j  as  it 
can  neither  fine  nor  imprifon,  not  being  a  court  of  record  ". 

ni.  The  maritime  ^ourts,  or  fuch  as  have  power  and 
jurifdi£lion  to  determine  all  maritime  injuries,  arifing  upon 
the  feas,  or  in  parts  out  of  the  reatch  of  the  common  law,  are  [69  l 
only  the  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  who  is  called  the  judge  of  the  court. 
According  to  fir  Henry  Spelman  *,  and  Lambard%  it  was 
firft  of  all  eredled  by  king  Edward  the  third.  It's  proceedings 
are  according  to  the  method  of  the  civil  law,  like  thofe  of  the 
ecclefiaftical  courts ;  upon  which  account  it  is  ufually  held 
at  the  fame  place  with  the  fuperior  ecclefiaftical  courts,  at 
do£lors'  commons  in  London.  It  is  no  court  of  record,  any 
more  than  the  fpiritual  courts.  From,  the  fentences  of  the 
admiralty  judge  an  appeal  always  lay,  in  ordinary  courfe, 
to  the  king  in  chancery,  as  may  be  collefted  from  ftatute 
25  Hen.  VIII.  c.  19.  which  dire£ls  the  appeal  from  the  arch- 
biftiop's  courts  to  be  determined  by  perfons  named  in  the 
king's  commifiion, "  like  as  in  cafe  of  appeal  from  the  admiral 
**  court."  But  this  is  alfo  exprefsly  declared  by  ftatute  8  Eliz. 
c.  5.  which  enafts,  that  upon  appeal  made  to  the  chancery, 
the  fentence  definitive  of  the  delegates  appointed  by  commif- 
fion  (hall  be  final. 

Appeals  from  the  vice-admiralty  courts  In  America,  and 
our  other  plantations  and  fettlements,  may  be  brought  before 

•  1  Lev.  230.    Show.  Pari.  Caf.  60.        *  Glojf.  13. 
'  4  Inft.  1S5.  X  Archei<m.Al. 

."  7  Mod.  127. 
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the  courts  of  admiralty  in  England,  as  being  a  branch  of  the 
admiral's  jurifdiftion,  though  they  may  alfo  be  brought  be- 
fore the  king  in  council.  But  in  cafe  of  prize  veflels,  taken 
in  time  of  war,  in  any  part  of  the  world,  and  condemned  in 
any  courts  of  admiralty  or  vice-admiralty  as  lawful  prize, 
the  appeal  lies  to  certain  commifEoners  of  appeals  confiding 
chiefly  of  the  privy  council,  and  not  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations ;  by 
which  particular  courts  are  eftablifhed  in  all  the  maritime 
countries  of  Europe  for  the  decifion  of  this  queftion,  whether 
lawful  prize  or  not :  for  this  being  a  queftion  between  fub- 
jedis  of  diflFerent  ftates,  it  belongs  entirely  to  the  law  of 
nations,  and  not  to  the  municipal  laws  of  either  country,  to 
r  70  1  determine  it.  The  original  court,  to  which  this  queftion  is 
permitted  in  England,  is  the  court  of  admiralty;  and  the 
court  of  appeal  is  in  effeft  the  king's  privy  council,  the  mem- 
bers  of  which  are,  in  confequence  of  treaties,  commiflioned 
under  the  great  feal  for  this  purpofe.  In  1748,  for  the  more 
fpcedy  determination  of  appeals,  the  judges  of  the  courts  of 
Weftminfter-hall,  though  not  privy  counfellors,  were  added 
to  the  commifEon  then  in  being.  But  doubts  being  con- 
ceived concerning  the  validity  of  that  commiffion,  on  ac- 
coant  of  fuch  addition,  the  fame  was  confirmed  by  ftatute 
22  Geo.  II.  c.  3.  with  a  provifo,  that  no  fentence  given  under 
it  fliould  be  valid,  unlefs  a  majority  of  the  commiffioners 
prefent  were  adtually  privy  counfellors.  But  this  did  not,  I 
apprehend,  extend  to  any  future  commiflions :  and  fuch  an 
addition  became  indeed  totally  unnecefTary  in  the  courfe  of 
the  war  which  commenced  in  I75<$ ',  fince,  during  the  whole 
of  that  war,  the  commiffion  of  appeals  was  regularly  attended 
and  all  its  decifions  conduced  by  a  judge,  whofe  mafterly 
acquaintance  with  the  law  of  nations  was  known  and  revered 

by  every  ftate  in  Europe  y. 
I 

T  See  the  fentiments  of  the  prefident  PrufiBan  majefty's  Expo/Uion  des  mot^St 

MoDtdqaieu,  and  M.  Vattel,  (a  fubje^l  ifc.  A.D.  1793.  (Montefquieu's  letters  ; 

of  the  king  of  Pniflia,)  on  the  anfwer  5  Mar.  17*8.    Vattcl'*  droit  de  ga», 

tranfmitted  by  the  Englilh  court  to  hia  {.  3.  o  7.  $  84.) 
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CHAPTER    THE    SIXTH. 

OF  COURTS  OF  A  SPECIAL 
JURISDICTION. 


IN  the  two  preceding  chapters  we  have  confidered  the 
fevcral  courts,  whofe  jurifdi<Siion  is  public  and  general  ; 
and  which  are  fo  contrived  that  fome  or  other  of  them  may 
adminifter  redrefs  to  every  pofllble  injury  that  can  arifc  in  the 
kingdom  at  large.  There  yet  remain  certain  others,  whofe 
jurifdi£l;ion  is  private  and  fpecial,  confined  to  particular  fpots, 
or  inflituted  only  to  redrefs  particular  injuries.     Thefe  are, 

I.  The  foreft  courts,  inftituted  for  the  government  of  the 
king's  forefts  in  diflPerent  parts  of  the  kingdom*,  and  for  the 
punifliment  of  all  injuries  done  to  the  king's  deer" or  venifon, 
to  the  vert  or  greenfwerd,  and  to  the  covert  in  which  fuch 
deer  are  lodged.  Thefe  are  the  courts  of  attachments,  of  re^ 
gard,  of  fweinmote,  and  of  juflice-feat.  The  court  of  attach- 
nuntSy  woodmotes,  or  forty  days  court,  is  to  be  held  before 
the  verderors  of  the  foreft  once  in  every  forty  days  * ;  and  Is 
inftituted  to  inquire  into  all  offenders  againft  vert  and  veni- 
fon  *> ;  who  may  be  attached  by  their  bodies,  if  taken  with 
the  mainour,  (or  mainoeuvre,  a  manuy)  that  is,  in  the  very  aft 
of  killing  venifon,  or  ftealing  wood,  or  preparing  fo  to  do,  or 
by  frefti  and  immediate  purfuit  after  the  aft  is  done  •  i  elfe 
they  muft  be  attached  by  their  goods.     And  in  this  forty  days 

•  Cart,  de/oreji.  9  Hen.  J 1 1,  c.  8.  «  Cord).  79. 

•*  4  Inft.  289. 
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court  the  forefters  or  keepers  are  to  bring  in  their  attach- 
ments, or  prcfentments  de  virtdi  et  venatione ;  and  the  vcr- 
derors  are  to  receive  the  fame,  and  to  enrol  them,  and  to 
certify  them  under  their  feais  to  the  court  of  juftice-feat,  or 
fweinmote  ** :  for  this  court  can  only  inquire  of,  but  not  con- 
vict offenders.  The  court  of  regard,  or  furvey  of  dogs,  is 
to  be  holden  every  third  year  for  the  lawing  or  expeditation  of 
maftiffs,  which  is  done  by  cutting  off  the  claws  and  ball  (or 
{[  72  ]  pelote)  of  the  forefeet,  to  prevent  them  from  running  after 
deer  *.  No  other  dogs  but  maftiffs  are  to  be  thus  lawed  or  ex- 
peditated,  for  none  others  were  permitted  to  be  kept  within  the 
precindls  of  the  foreft  }  it  being  fuppofed  that  the  l^eeping  of 
thefe,  and  thefc  only,  was  neceffary  for  the  defence  of  a  man's 
houfe  ^.  3.  The  court  oi  fweinmote  is  to  be  holden  before  the 
verderors,  as  judges,  by  the  ft e ward  of  the  fweinmote  thrice  in 
every  year  &,  the  fweins  or  freeholders  within  the  foreft  com- 
pofing  the  jury.  The  principal  jurifdi6lion  of  this  court  is, 
firft,  to  inquire  into  the  oppreflions  and  grievances  committed 
by  the  officers  of  the  foreft  ;  **  de  fuper'Oneratione  forejlari- 
"  orum,  et  aliorum  miniftrorum  forejiae  ;  et  de  eorum  oppreJionU 
"  bus  populo  regis  illatis:*'  and,  fccondly,  to  receive  and  try 
prefentments  certified  from  the  court  of  attachments  againft 
offences  in  vert  and  venifon  •".  And  this  court  may  not  only 
inquire,  but  convift  alfo,  which  conviftion  fhall  be  certified  to 
the  court  of  juftice-feat  under  the  feals  of  the  jury  j  for  this 
court  cannot  proceed  to  judgment  •.  But  the  principal  court 
is,  4.  The  court  oijujiice-featy  which  is  held  before  the  chief 
juftice  in  eyre,  or  chief  itinerant  judge,  capita/is  jnjlttiarius 
in  itineret  or  his  deputy ;  to  hear  and  determine  all  trefpaffes 
within  the  foreft,  and  all  claims  of  franchifes,  liberties,  and 
privileges,  and  all  pleas  and  caufes  whatfoever  therein 
arifing  ^.  It  may  alfo  proceed  to  try  prefentments  in  the 
inferior  courts  of  the  forefts,  and  to  give  judgment  upon 
convidtion  of  the  fweinmote.     And  the  chief  juftice  naay 


*  Cart,  de  for  fji.c.  16. 

"  Sut.  04Edw.  I.  c.  1. 

«  Ibid.  c.  16. 

'  4  Inlt.  289. 

'  4  Inft.  308. 

k  Ibid.  291. 
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therefore  after  prcfentment  made,  or  indiftment  found,  but 
not  before ',  iflue  his  warrant  to  the  officers  of  the  foreft  to 
apprehend  the  offenders.  It  may  be  held  every  third  year ; 
and  forty  days  notice  ought  to  be  given  of  it's  fitting.  This 
court  may  fine  and  imprifon  for  offences  within  the  foreft  ™, 
it  being  a  court  of  record  :  and  therefore  a  writ  of  error  lies 
from  hence  to  the  court  of  king's  bench,  to  reftify  and  re- 
drefs  any  mal-adminiftrationsof  juftice"*  5  or  the  chief  juftice 
in  eyre  may  adjourn  any  matter  of  law  into  the  court  of 
king's  bench**.  Thefe  juftices  in  eyre  were  inftituted  by 
king  Henry  11.,  A.D.  1184**;  ^"d  their  courts  were  for-  ^'^^ 
merly  very  regularly  held  ;  but  the  laft  court  of  juftice-feat 
of  any  note  was  that  holden  in  the  reign  of  Charles  I.,  before 
the  earl  of  Holland  j  the  rigorous  proceedings  at  which  are 
reported  by  fir  William  Jones.  After  the  reftoration  another 
was  held,  pro  forma  only,  before  the  earl  of  Oxford  '  j  but 
fince  the  aera  of  the  revolution  in  1688,  the  foreft  laws  have 
fallen  into  total  difufe,  to  the  great  advantage  of  the 
fubjea(i). 

II.  A  SECOND  fpecies  of  reftri«Sted  courts  is  that  of  com- 
miffioners  oifewers.  This  is  a  temporary  tribunal  erefted  by 
virtue  of  a  commifilon  under  the  great  feal ;  which  formerly 
ufed  to  be  granted  pro  re  nata  at  the  pleafure  of  the  crown  ^^ 
but  now  at  the  difcretion  and  nomination  of  the  lord  chan- 
cellor, lord   treafurer,  and    chief  juftices,  purfuant  to  the 

•  Stat.  1  Edw.  III.  c.  8.  7  Ric.  II.  c.  4.  f  Hoveden. 

'»4lnft.  313.  n  North's    Life    of   Lord   Guilford, 

■  Ihid.  297.  45. 

•7&«f.  295.  'F.  N.B,  118. 


( I )  All  the  forefts  which  were  made  after  the  conqueft,  except 
New  Foreft  in  Hampfhire,  created  by  William  the  Conqueror, 
were  difafforefted  by  the  charta  de  forejla.  The  foreft  of  Hampton- 
Court  was  eftabliflied  by  the  authority  of  parliament  in  the  reign 
of  Hen.  VIII.  The  number  of  forefts  in  England  is  fixty-nine. 
4  ^^ft'  3^9*  Charles  I.  enforced  the  odious  foreft. laws,  as  a  fource 
of  revenue  independent  of  the  parliament. 

G  2  ftatute 
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ftatute  23  Hen.  VIII.  c.  5 .  Their  jurifdiaion  is  to  overlook . 
the  repairs  of  fea  banks  and  fea  walls  ;  and  the  clcanfing  of 
rivers,  public  ftreams,  ditches,  and  other  conduits,  whereby 
any  waters  are  carried  off :  and  is  confined  to  fuch  county 
or  particular  diftrift  as  the  commiflion  (hall  exprefsly  name. 
The  commiffioners  are  a  court  of  record,  and  may  fine  and 
imprifon  for  contempt  * ;  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or  upon  their  own  view,  and  may 
take  order  for  the  removal  of  any  annoyances,  or  the  fafe- 
guard  and  confervation  of  the  fewers  within  their  commif- 
fion,  either  according  to  the  laws  and  cuftorts  of  Romney- 
marfliS  or  otherwife  at  their  own  difcretion.  They  may 
alfo  aflefs  fuch  rates^  or  fcots,  upon  the  owners  of  lands 
within  their  diftrid,  as  they  (hall  judge  neceffary :  and,  if 
any  perfon  refufes  to  pay  them,  the  commiffioners  may  levy 
the  fame  by  diftrefs  of  his  goods  and  chattels  ;  or  they  may, 
by  ftatute  23  Hen.  VIII.  c.  5.,  fell  his  freehold  lands  (and 
by  the  7  Ann.  c.  10.  his  copyhold  alfo)  in  order  to  pay  fuch 
C  74  ]  fcots  or  afleflments.  But  their  condudl  is  under  the  contro' 
of  the  court  of  king's  bench,  which  will  prevent  or  punift 
any  illegal  Or  tyrannical  proceedings  ".  And  yet  in  the  reign 
of  king  James  I.,  (8  Nov.  16 16,)  the  privy  council  took 
upon  them  to  order,  that  no  aftion  or  complaint  fhould  be 
profecuted  againft  the  commiffioners,  unlefs  before  that 
board ;  and  committed  fevcral  to  prifon  who  had  brought 
fuch  anions  at  common  law,  till  they  fliould  releafe  the  fame : 
and  one  of  the  reafons  for  difcharging  fir  Edward  Coke  from 
his  office  of  lord  chief  juftice  was  for  countenancing  thofe 
legal  proceedings  ^.  The  pretence  for  which  arbitrary  mea- 
fures  was  no  other  than  the  tyrant's  plea  *,  of  the  necejftty  of 
unlimited  powers  in  works  of  evident  utility  to  the  public, 
*<  the  fupremc  reafon  above  all  reafons,  which  is  the  falva- 

•  SW.  145.  from  which    laws    all    commiflioners  of 

'  Romhey^cnarfh,    in    the  county  of  fewers  in  England  iQay  receive  light  and 

Kent,  a  tra£l  containing  24,000  acres,  direction.     (4  Inft.  !276.) 

is  governed.by  certain  antient  and  equi*  "  Cro.  Jac.  336. 

table    laws    of   fewers,    compofed    by  ''  Moor,  825,  826.     See  pag.  55. 

Henry  dc  Bathe,  a.  renerable  judge  in  ^  Milt,  parad.  loft.  iv.  393. 

the  leiga   of  king  Henry  the  third; 
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«  tion  of  the  king's  lands  and  people.'*  But  now  it  is  clearly 
held,  that  this  (as  well  as  all  other  infeflor  jurifdiflions)  is 
fubjeft  to  the  difcretionary  coercion  of  his  majefty's  court  of 
king's  bench  *. 

III.  The  court  of  policies  of  ajfurance ^  when  fubfifting,  is 
ere£led  in  purfuance  of  the  ftatute  43  Eliz.  c.  12.  which 
recites  the  immemorial  ufage  of  policies  of  aflurance,  "  by  . 

*'  means  whereof  it  cometh  to  pafs,  upon  the  lofs  or  periihing 
"  of  any  fhip,  there  followeth  not  the  undoing  of  any  man, 
"  but  the  lofs  lighteth  rather  eafily  upon  many  than  heavy 
**  upon  few,  and  rather  upon  them  that  adventure  not,  than 
**  upon  thofe  that  <lo  adventure  :  whereby  all  merchants, 
"  efpecially  thofe  of  the  younger  fort,  are  allured  to  venture 
"  more  willingly  and  more  freely :  and  that  heretofore  fuch 
**  aflurcrs  had  ufed  to  Hand  fo  juftly  and  precifely  upon  their 
**  credits,  as  few  or  no  controverfies  had  arifen  thereupon ; 
"  and  if  any  had  grown,  the  fame  had  from  time  to  time 
**  been  ended  and  ordered  by  certain  grave  and  difcreet  mer- 
«*  chants  appointed  by  the  lord  mayor  of  the  city  of  London  j 
*'  as  men  by  reafon  of  their  experience  fitted  to  underftand 
"  and  fpeedily  decide  thofe  caufes  :"  but  that  of  late  years 
divers  perfons  had  withdrawn  themfelves  from  that  courfe 
of  arbitration,  and  had  driven  the  aflured  to  bring  feparate 
aftions  at  law  againft  each  aflurer:  it  therefore  enables  the  [  75  ] 
lord  chancellor  yearly  to  grant  a  Handing  commiffion  to  the 
judge  of  the  admiralty,  the  recorder  of  London,  two  dodors 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants  ; 
any  three  of  which,  one  being  a  civilian  or  a  barrifter,  are 
thereby  and  by  the  ftatute  13  &  14  Car.H.  c.  23.  empowered 
to  determine  in  a  fummary  way  all  caufes  concerning  policies 
of  aflurance  in  London,  with  an  appeal  (by  way  of  bill)  to 
the  court  of  chancery.  But  the  jurifdiftion  being  fomewhat 
defective,  as  extending  only  to  London,  and  to  no  other 
aflTurances  but  thofe  on  merchandize  y,  and  to  fuits  brought 
by  the  aflured  only,  and  not  by  the  infurers  *,  no  fuch  com- 

"1  Vent.  66.    Salk.  146.  »  X  Show.  396. 

y  Stjl.  166. 
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miffion  has  of  late  years  iffued  :  but  infurance  caufcs  are  now 
ufually  determined  by  the  verdict  of  a  jury  of  merchants,  and 
the  opinion  of  the  judges  in  cafe  of  any  legal  doubts ;  whereby 
the  decifion  is  more  fpeedy,  fatisfa£tory,  and  final  :  though 
it  is  to  be  wiflied,  that  fome  of  the  parliamentary  powers, 
invefted  in  thefe  commiflioners,  efpecially  for  the  examination 
of  witnefles,  either  beyond  the  feas  or  fpeedily  going  out  of 
the  kingdom  *,  could  at  prefent  be  adopted  by  the  courts  of 
Weftminfter-hall,  without  requiring  the  confent  of  parties. 

IV.  The  court  of  the  mar/ha//ca,  and  the  palace-court  at 
Weftminfter,  though  two  diftin«Sl  courts,  are  frequently 
confourided  together.  The  former  was  originally  holden 
before  the  fteward  and  marflial  of  the  king's  houfe,  and  was 
inftituted  to  adminlfter  juftice  between  the  king's  domeftic 
fervants,  that  they  might  not  be  drawn  into  other  courts, 
and  thereby  the  king  lofe  their  fervice ''.  It  was  formerly 
held  in,  though  not  a  part  of,  the  aula  regis  ^;  and,  when 
that  was  fubdivided,  remained  a  diftin£t  jurifdi£lion  :  holding 
^  plea  of  all  trefpafles  committed  within   the  verge  of  the 

court,  where  only  one  of  the  parties  is  in  the  king's  domeftic 
fervice,  (in  which  cafe  the  inqueft  (hall  be  taken  by  a  jury  of 
the  country,)  and  of  all  debts,  contrails,  and  covenants,  where 
both  of  the  contrafting  parties  belong  to  the  royal  houfehold ; 
and  then  the  inqueft  fliall  be  compofed  of  men  of  the  houfe- 
£  76  ]  hold  only**.  By  the  ftatute  of  13  Ric.  II.  ft.  i.  c.3.  (in 
affirmance  of  the  common  law'),  the  verge  of  the  court  in 
this  refpe£t  extends  for  twelve  miles  round  the  king's  place  of 
refidence  f.  And,  as  this  tribunal  was  never  fubjedl  to  the 
jurifdi(S)!ionof  the  chief  jufticiary,  no  writ  of  error  lay  from  it 

•  Stat.  13  &  14  Car.  II.  c.  32.  §  3.  the  par  regia,  or  privileg«  of  the  king's 
&  4.  palace,  extended  from   his  palace  gate 

*  1  Bulftr.  211.  to  the  diftance  of    three    miles,  three 

•  Flet.  f,  a.  <r.  2.  furlongs,  three  acres,    nine  feet,    nine 

*  Artie. Jup.  carl.  28  Edw, I.  c.3.  palms,  and  nine  barley-corns;  as  ap- 
Stat.  b  Edw.  III.  c.  1.  10  Edw.  III.  pears  from  a  fragment  of  the  lexius 
iL  2.  c.  2.  Roffenfis  cited  in  Dr.  Hickcs's  dijjerlat. 

«  2lnft.  548.  epijiol.  114. 


'  By  the  antient  Saxon  conftitution 
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(though  a  court  of  record)  to  the  king's  bench,  but  only  to 
parliament 5,  till  the  flatutes  of  5  Edw.ITI.  c.  2.  and  loEdw.III. 

ft.  2,  c.  3.  which  allowed  fuch  writ  of  error  before  the  king 
in  his  palace.     But  this  court  being  ambulatory,  and  obliged, 
to  follow  the  king  in  all  his  progrefles,  fo  that  by  the  removal 
of  the  houfehold,  adtions  were  frequently  discontinued  ^,  and 
doubts  having  arifen  as  to  the  extent  of  it's  jurifdi£lion ', 
king  Charles  I.  in  the  fixth  year  of  his  reign  by  his  letters 
patent  ere£led  a  new  court  of  record,  called  the  curia  pcdatii 
ox  palace-court,  to  be  held  before  the  fteward  of  the  houfehold 
and  knight-marflial,  and  the  fteward  of  the  court,  or  his 
deputy  i    with  jurifdiclion  to  hold  plea  of  all  manner  of 
perfonal  aflions  whatfoever,  which  ftiall  arife  between  any 
parties  within  twelve  miles  of  his  majefty's  palace'at  White- 
hall ".     The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marftialfea,  in  the  borough  of  South- 
wark  :  and  a  writ  of  error  lies  from  thence  to  the  court  of 
king's  bench.     But  if  the  caufe  is  of  any  cdnfiderable  con- 
fequencCj  it  is  ufually  removed  on  it's  firft  commencement, 
together  with  the  cuftody  of  the  defendant,  either  into  the 
king's  bench  or  common  pleas,  by  a  writ  of  habeas  corpus  cum 
caufa :  and  the  inferior  bufinefs  of  the  court  hath  of  late  years 
been  much  reduced,  by  the  new  courts  of  confcience  eredied 
in  the  environs  of  London  ;  in  confideration  of  which  the 
four  counfel  belonging  to  thefe  courts  bad  falaries  granted 
them  for  their  lives  by  the  ftatute  23  Geo.  II.  c.  27. 

V.  A  FIFTH  fpecies  of  private  courts  of  a  limited,  though  [  77  ] 
extenfive,  jurifdiflion  are  thofe  of  the  principality  of  Wales  j 
which,  upon  it's  thorough  reduction,  and  the  fettling  of  it's 
polity  in  the  reign  of  Henry  the  eighth ',  were  ere£led  all  over 
the  country ;  principally  by  the  ftatute  34  &  35  Hen.  VIII. 
c.  26.,  though  much  had  been  before  done,  and  the  way  pre- 
pared by  the  ftatute  of  Wales,  1 2  Edw.  I.  and  other  ftatutes. 
By  the  ftatute  of  Henry  the  eighth  before-mentioned,  courts- 

KlBulftr.211.     10  Rep.  79.  ''lSid.180.     Salk.439. 

"  F.N.B.  241.     2  Inft.  548.  '  See  vol.  1.  introd.  §  4. 

'  1  Bulftr.  208. 

G  4  baron 
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baron,  hundred,  and  county  courts  are  there  eftabliflied  as  in 
England.  A  feflion  is  alfo  to  be  held  twice  in  every  year  in 
each  county,  by  judges  °*  appointed  by  the  king,  to  be  called 
the  great  feffions  of  the  feveral  counties  in  Wales :  in  which 
all  pleas  of  real  and  perfonal  adlions  fhall  be  held,  with  the 
fame  form  of  procefs  and  in  as  ample  a  manner  as  in  the  court 
of  common  pleas  at  Weftminfter  ° :  and  writs  of  error  Ihall  lie 
from  judgments  therein  (it  being  a  court  of  record)  to  the 
court  of  king's  bench  at  Weftminfter.  But  the  ordinary 
,  original  writs  of  procefs  of  the  king's  courts  at  Weftminfter 
do  not  run  into  the  principality  of  Wales  ° :  though  procefs 
of  execution  doesP;  as  do  alfo  prerogative  writs,  as  writs  of 
certiorari f  quo  minus,  mandamus ,  and  the  like  **.  And  even  in 
caufes  between  fubjedi  and  fubjedi,  to  prevent  injufticc 
through  family  factions  or  prejudices,  it  is  held  lawful  (in 
caufes  of  freehold  at  leaft,  and  it  is  ufual  in  all  others)  to  bring 
an  a£iion  in  the  Englifli  courts,  and  try  the  fame  in  the  next 
Englifti  county  adjoining  to  that  part  of  Wales  where  the 
caufe  arifes ',  and  where  the  venue  is  laid.  But,  on  the  other 
hand,  to  prevent  trifling  and  frivolous  fuits,  it  is  enacted  by 
ftatute  13  Geo. III.  c.  51.  that  \n  perfonal  zCiiowiy  tried  in  any 
Englifti  county,  where  the  caufe  of  a£l:ion  arofe,  and  the 
defendant  refides  in  Wales,  if  the  plaintiff  fliall  not  recover  a 
verdi£t  for  ten  pounds,  he  (hall  be  nonfuited  and  pay  the 
defendant's  cofts,  unlefs  it  be  certified  by  the  judge  that  the 
freehold  or  title  came  principally  in  queftion,  or  that  the  caufe 
[  78  ]  was  proper  to  be  tried  in  fuch  Englifti  county.  And  if  any 
tranfttory  a61:ion,  the  caufe  whereof  arofe  and  the  defendant  is 
refident  in  Wales,  fliall  be  brought  in  any  Englifti  county,  and 
the  plaintifi^  fliall  not  recover  a  verdicSl  for  ten  pounds,  the 
plaintiff^ fliall  be  nonfuited,  and  fliall  pay  the  defendant's  cofts, 
deducing  thereout  the  fum  recovered  by  the  verdift. 

•»Sui.  isEliz.  c.  8.  o  ii  Boll.  R«p.  141. 

"  See,  for  £irther  regulations  of  tlie  *  2    Bulftr.  1S6.       2   Saund.  193. 

praaiceofthefecouru,  ftat.5Eliz.c.25.  Raym.  206. 

8  £ilz.  c.  20.    8  Geo.  I.   c.  25.    §  6.  ''  Cro.  Jac.  484. 

6  Geo.  II.  c.  14.  13  Geo.  III.  c.  i\.  5  Vaugh.4l3.    Hard.  66. 

VI.  The 
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VI.  The  court  of  the  duchy  chamber  of  Lancafter  is  an- 
other fpecial  jurifdI£lIon,  held  before  the  chancellor  of  the 
duchy  or  his  deputy,  concerning  all  matter  of  equity  relating 
to  lands  holden  of  the  king  in  right  of  the  duchy  of  Lancaf- 
ter *" :  which  is  a  thing  very  diftin£t  from  the  county  palatine, 
(which  hath  alfo  it's  feparate  chancery,  for  fealing  of  writs, 
and  the  like  *,)  and  comprifes  much  territory  which  lies  zt  a 
vaft  diftance  from  it ;  as  particularly  a  very  large  difl:ri£l  fur- 
rounded  by  the  city  of  Weftminfter.  The  proceedings  in 
this  court  are  the  fame  as  on  the  equity  fide  in  the  courts  of 
exchequer  and  chancery  * ;  fo  that  it  feems  not  to  be  a  court 
of  record  ;  and  indeed  it  has  been  holden  that  thofe  courts 
have  a  concurrent  jurifdiction  with  the  duchy  CQurt,  and 
may  take  cognizance  of  the  fame  caufes**. 

VII.  Another  fpecies  of  private  courts,  which  are  of  a 
limited  local  jurifdi£lion,  and  have  at  the  fame  time  an 
exclufive  cognizance  of  pleas,  in  matters  both  of  law  and 
equity  ^,  arc  thofe  which  appertain  to  the  counties  palatine 
of  Cheller,  Lancafter,  and  Durham,  and  the  royal  franchife 
of  Ely  ^.  In  all  thefe,  as  in  the  principality  of  Wales,  the 
king's  ordinary  writs,  ifluing  under  the  great  feal  out  of 
chancery,  do  not  run ;  that  is,  they  are  of  no  force.  For 
as  originally  zWJura  regalia  were  granted  to  the  lords  of  thefe 
counties  palatine,  they  had  of  courfe  the  fole  adminiftration 
of  juftice,  by  their  own  judges  appointed  by  themfelves  and 
not  by  the  crown.  It  would  therefore  be  incongruous  for  the 
king  to  fend  his  writ  to  direft  the  judge  of  another's  court  in 
what  manner  to  adminifter  juftice  between  the  fuitors.  But 
when  the  privileges  of  thefe  counties  palatine  and  franchifes 
were  abridged  by  ftatute  27  Hen.  VIII.  c.  24.  it  was  alfo 
enadbed,  that  all  writs  and  procefs  Ihould  be  made  in  the  king's  [  70  ] 
name,  but  fhould  be  te/ie'd  or  witnefled  in  the  name  of  the 
owner  of  the  franchife.  Wherefore  all  writs,  whereon  anions 

•"Hob.?;.    2  Lev.  24.  "  l   Chan.  Rep.  55.      Toth.   145. 

•iVentr.  257.  Hard.  171,  ^ 

'4lnft.  206.  "  4  Inft.  213.  218.     Finch.  R.  453. 

"  See  vol.  I.  introd.  §  4. 

arc 
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are  founded,  and  which  have  current  authority  here,  muft  be 
under  the  feal  of  the  refpeftive  franchifes ;  the  two  former  of 
which  are  now  united  to  the  crown,  and  the  two  latter  under 
the  government  of  their  feveral  bifliops.  And  the  judges 
of  affife,  who  fit  therein,  fit  by  virtue  of  a  fpecial  commiflion 
from  the  owners  of  the  feveral  franchifes,  and  under  the  feal 
thereof;  and  not  by  the  ufual  commiflion  under  the  great  feal 
of  England.  Hither  alfo  may  be  referred  the  courts  of  the 
cinque  ports,  or  five  mofl:  important  havens,  as  they  formerly 
were  efteemed,  in  the  kingdom  ;  viz.  Dover,  Sandwich, 
Romney,  Haftings,  and  Hythe ;  to  which  Winchelfea  and  Rye 
have  been  fince  added;  which  have  alfo  fimilar  franchifes 
in  many  refpefts*  with  the  counties  palatine,  and  particularly 
an  exclufive  jurifdiflion  (before  the  mayor  and  jurats  of  the 
ports,)  in  which  exclufive  jurifdiftion  the  king's  ordinary 
writ  does  not  run.  A  writ  of  error  lies  from  the  mayor  and 
jurats  of  each  port  to  the  lord  warden  of  the  cinque  ports,  in 
his  court  of  Shepway ;  and  from  the  court  of  Shepway  to  the 
'  king's  bench  ".  So  likewife  a  writ  of  error  lies  from  all  the 
other  jurifdi£lions  to  the  fame  fupreme  court  of  judicature  =*,• 
as  an  enfign  of  fuperiority  referved  to  the  crown  at  the  ori- 
ginal creation  of  the  franchifes.  And  all  prerogative  writs 
(as  thofe  of  habeas  corpus,  prohibition,  certiorari^  and  mart- 
idamus)  may  iiTue  for  the  fame  reafon  to  all  thefe  exempt 
jurifdiftions*  ;  becaufe  the  privilege,  that  the  king's  writ  runs 
not,  muft  be  intended  between  party  and  party,  for  there  can 
be  no  fuch  privilege  againft  the  king  ^.  •; .  . 

VIII.  The  ftannary  courts  in  Devonfliire  and  Cornwall, 
for  the  adminiftration  of  juftice  among  the  tinners  therein, 
are  alfo  courts  of  record,  but  of  the  fame  private  and  exclu- 
five nature.  They  are  held  before  the  lord  warden  and  his 
fubftitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in 
80  3    the  tin  mines  there,  to  fue  and  be  fued  only  in  their  own 

"1  Sid.  166.  vis.  62.     4  Inft.  08.  214.  21a. 
y  Jenk.  71.    Dyverfyie  des  courts,  t.        •  1  Sid.  92. 
Hnk  U  Toy.     1  Sid.  338.  •>  Cro.  Jac,  bid. 

^  Bro.  Abri  t.  error.  7*'  101.    Da- 

,.j  '  courts. 
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courts,  that  they  may  not  be  drawn  from  their  bufmefs, 
which  is  highly  profitable  to  the  public,  by  attending  their 
law-fuits  in  other  courts ''.  The  privileges  of  the  tinners  are 
confirmed  by  a  charter,  33  Edw.  I.  and  fully  expounded  by 
a  private  ftatute*,  50  Edw.  III.  which  has  fince  been  ex- 
plained by  a  public  a£l,  16  Car.  I.  c.  15.  "What  relates  to 
our  prefent  purpofe  is  only  this :  that  all  tinners  and  labourers 
in  and  about  the  ftannaries  (hall,  during  the  time  of  their 
working  therein  bona  fide^  be  privileged  from  fuits  of  other 
courts,  and  be  only  impleaded  in  the  ftannary  court  in  all 
matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Weftminfter- 
ball  J  as  was  agreed  by  all  the  judges*  in  4  Jac.  I.  But  an 
appeal  lies  from  the  fteward  of  the  court  to  the  under-wardenj 
and  from  him  to  the  lord-warden  j  and  thence  to  the  privy 
council  of  the  prince  of  Wales,  as  duke  of  Cornwall  ^,  when 
he  hath  had  livery  or  inveftiture  of  the  fame  8.  And  from* 
thence  the  appeal  lies  to  the  king  himfelf,  in  the  laft  refort  K 

IX.  The  fcveral  courts  within  the  city  of  London ',  and 
other  cities,  boroughs,  and  corporations  throughout  the  king- 
dom, held  by  prefcription,  charter,  or  aft  of  parliament,  are 
alfo  of  the  fame  private  and  limited  fpecies.  It  would  exceed 
the  defign  and  compafs  of  our  prefent  inquiries,  if  I  were 
to  enter  into  a  particular  detail  of  thefe,  and  to  examine  the 
nature  and  extent  of  their  feveral  jurifdi£lions.  It  may  in 
general  be  fufficient  to  fay,  that  they  arofe  originally  from 
the  favour  of  the  crown  to  thofe  particular  diflrifts,  wherein 
we  find  them  erefted,  upon  the  fame  principle  that  hundred- 
courts,  and  the  like,  were  eftabliflied ;  for  the  convenience 
of  the  inhabitants,  that  they  may  profecute  their  fuits  and 

*  4  I  nil.  232.  eiior  lies  to  the  court  ofkujiings,  before 
"  See  this  at  length  ill  4  Iiift.  232.  the  mayor,  recorder,  andflieriffs;  and 
'  4  I  nil.  331.  from  thence  to  juftices  appointed  by  the 
'  Hid.  230.  king's  commiffion,  who  ufed  to  fit  in 

*  3  Bulftr.  183.  the    church   of   St.  Martin    le    grand. 

*  Doderidge  Hift.  of  Cortiw.  94.  (F.  N,  B.  32.)    And  from  the  judgment 

*  The  chief  of  thofe  in  London  arc     of   thofe  juftices  a  writ  of  error  lies 
the  Jkeriffs'  courts,  holden  before  their     immediately  to  the  houfe  of  lords, 
fteward  or  judge  J  fram  which  a  «rit  of 

receive 
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receive  juftlce  at  home :  that,  for  the  moft  part,  the  courts  at 
Weftminfter-hall  have  a  concurrent  jurifdidlion  with  thefe, 
or  elfe  a  fuperlntendency  over  them  *,  and  are  bound  by  the 
'  ftatute  19  Geo.  III.  c.  70.  to  give  afllftance  to  fuch  of  them 
as  are  courts  of  record,  by  ifluing  writs  of  execution,  where 
the  perfon  or  effefts  of  the  defendant  are  not  within  the 
inferior  jurifdidlion  :  and  that  the  proceedings  in  thefe  fpecial 
courts  ought  to  be  according  to  the  courfe  of  the  common 
law,  unlefs  otherwife  ordered  by  parliament ;  for  though  the 
king  may  ere£l  new  courts,  yet  he  cannot  alter  the  eftabliflied 
courfe  of  law. 

But  there  is  one  fpecies  of  courts,  conftituted  by  aft  of 
parliament,  in  the  city  of  London,  and  other  trading  and 
populous  diftricls,  which  in  their  proceedings  fo  vary  from 
the  courfe  of  common  law,  that  they  may  deferve  a  more 
particular  confideration.  I  mean  the  courts  of  requefts,  or 
courts  of  confcience,  for  the  recovery  of  fmall  debts.  The 
firft  of  thefe  was  eftablifhed  in  London,  fo  early  as  the  reign 
of  Henry  the  eighth,  by  an  aft  of  their  common  council  j 
which  however  was  certainly  infufficient  for  that  purpofe  and 
illegal,  till  confirmed  by  ftatute  3  Jac.  I.  c.  15.  which  has 
fince  been  explained  and  amended  by  ftatute  14  Geo.  II. 
c.  10.  The  conftitution  is  this  :  two  aldermen,  and  four 
[  82  3  commoners,  fit  twice  a  week  to  hear  all  caufes  of  debt  not 
exceeding  the  value  of  forty  fliillings ;  which  they  examine 
in  a  fummary  way,  by  the  oath  of  the  parties  or  other  wit- 
nefles,  and  make  fuch  order  therein  as  is  confonant  to  equity 
and  good  confcience.  The  time  and  expenfe  of  obtaining 
this  fummary  redrefs  are  very  inconfiderable,  which  make  it' 
a  great  benefit  to  trade  ;  and  thereupon  divers  trading  towns 
and  other  diftrifts  have  obtained  afts  of  parliament,  for 
eftablifliing  in  them  courts  of  confcience  upon  nearly  the  fame 
plan  as  that  in  the  city  of  London  (2). 

*  Salk.  144.  263. 


(2)  By  the  25  Geo.  III.  c.  45.  and  26  Geo.  III.  c.  38.  no 
debtor  or  defendant,  in  any  court  for  the  recovery  of  fmalt  debts, 

where 
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The  anxious  defire  that  has  been  Ihewn  to  obtain  thcfc 
feveral  a6ls,  proves  clearly  that  the  nation  in  general  is  truly 
fenfible  of  the  great  inconvenience  arifing  from  the  difufe  of 
the  antient  county  and  hundred  courts ;  wherein  caufes  of 
this  fmall  value  were  always  formerly  decided,  with  very  little 
trouble  and  expenfe  to  the  parties.  But  it  is  to  be  feared, 
that  the  general  remedy  which  of  late  hath  been  princi- 
pally applied  to  this  inconvenience  (the  erefting  thefe  new 
jurifdiftions)  may  itfelf  be  attended  in  time  with  very  ill  con- 
fequences  :  as  the  method  of  proceeding  therein  is  entirely  in 
derogation  of  the  common  law ;  as  their  large  difcretionary 
powers  create  a  petty  tyranny  in  a  fet  of  Handing  commiffion- 
ers  J  and  as  the  difufe  of  the  trial  by  jury  may  tend  to  eftrange 
the  minds  of  the  people  from  that  valuable  prerogative 
of  Englifhmen,  which  has  already  been  more  than  fuffi- 
ciently  excluded  in  many  inftances.  How  much  rather  is  it 
to  be  wiftied,  that  the  proceedings  in  the  county  and  hundred 
courts  could  again  be  revived,  without  burdening  the  free- 
holders with  too  frequent  and  tedious  attendances  ;  and  at 
the  fame  time  removing  the  delays  that  have  infenfibly  crept  [  83  ] 
into  their  proceedings,  and  the  power  that  either  party  have 
of  transferring  at  pleafure  their  fuits  to  the  courts  at  Wcft- 
minfter !  And  we  may  with  fatisfa61:ion  obferve,  that  this 
experiment  has  been  actually  tried,  and  has  fucceeded  in  the 
populous  county  of  Middlefex  5  which  might  ferve  as  an 
example  for  others.  For  by  ftatute  23  Geo.  II.  c.  33.  it  is 
enabled,  i.That  a  fpecial  county  court  fhould  be  held,  at 
leaft  once  a  month,  in  every  hundred  of  the  county  of  Mid- 
dlefex, by  the  county  clerk.  2.  That  twelve  freeholders  of  that 
hundred,  qualified  to  ferve  on  juries,  and  ftruck  by  the  IheriiF, 


whtfre  the  debt  does  not  exceed  twenty  {hillings,  Ihall  be  committed 
to  prifon  for  more  than  twenty  days,  and  if  the  debt  does  not  ex- 
ceed forty  {hillings,  for  more  than  forty  days  ;  unlefs  it  be  proved 
to  the  fatisfaftion  of  the  court,  that  he  has  money  or  goods  which 
he  fraudulently  conceals,  and  in  the  firft  cafe  the  imprifonment  may 
be  extended  to  thirty  days,  and  in  the  latter  to  fixty. 

(hall 
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dxall  be  fummoned  to  appear  at  fuch  court  by  rotation ;  fo  as 
none  fliall  be  fummoned  oftener  than  once  a  year.  3.  That 
in  all  caufes  not  exceeding  the  value  of  forty  (hillings,  the 
county  clerk  and  twelve  fuitors  ihall  proceed  in  a  fummary 
way,  examining  the  parties  and  witneiTes  on  oath,  without 
the  formal  procefs  antiently  ufed  :  and  (hall  make  fuch  order 
therein  as  they  (hall  judge  agreeable  to  confciencc,  4.  That 
no  plaints  (hall  be  removed  out  of  this  court,  by  any  procefs 
whatfoever;  but  the  determination  herein  (hall be  final.  5. That 
if  any  a£lion  be  brought  in  any  of  the  fuperior  courts  againlt 
a  perfon  refident  in  Middlefex,  for  a  debt  or  contrad,  upon 
the  trial  whereof  the  jury  (hall  find  lefs  than  40s.  damages, 
the  plaintifi^  fhall  recover  no  cofts,  but  (hall  pay  the  defendant 
double  cofts ;  unlefs  upon  fome  fpecial  circumftances,  to  be 
certified  by  the  judge  who  tried  it.  6.  Laftly,  a  table  of  very 
moderate  fees  is  prefcribed  and  fet  down  in  the  a£l ;  which 
are  not  to  be  exceeded  upon  any  account  whatfoever.  This  is 
a  plan  entirely  agreeable  to  the  conftitution  and  genius  of  the 
nation :  calculated  to  prevent  a  multitude  of  vexatious  actions 
in  the  fuperior  courts,  and  at  the  fame  time  to  give  honeft 
creditors  an  opportunity  of  recovering  fmall  fums ;  which 
now  they  are  frequently  deterred  from  by  the  expenfe  of  a 
fuit  at  law :  a  plan  wKich,  one  would  think,  wants  only  to  be 
generally  known,  in  order  to  it's  univerfal  reception. 

X.  There  is  yet  another  fpecies  of  private  courts,  which 
I  muft  not  pafs  over  in  filence  :  viz.  the  chancellor's  courts 
in  the  two  unlverGties  of  England.  Which  two  learned 
bodies  enjoy  the  fole  jurifdi6tion,  in  exclufion  of  the  king's 
[  84  ]  courts,  over  all  civil  actions  and  fuits  whatfoever,  when  a 
fcholar  or  privileged  perfon  is  one  of  the  parties  ;  excepting 
in  fuch  cafes  where  the  right  of  freehold  is  concerned.  And 
thefe  by  the  univerfity  charter  they  are  at  liberty  to  try  and 
determine,  either  accordijig  to  the  common  law  of  the  land, 
or  according  to  their  own  local  cuftoms,  at  their  difcretion  ; 
which  has  generally  led  them  to  carry  on  their  procefs  in  a 
courfe  much  conformed  to  the  civil  law,  for  reafons  fuffi- 
ciently  explained  in  a  former  volume '. 

'  .. ''  '  Vol.  I.  introd.  §  1. 

These 
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These  privileges  were  granted,  that  the  ftudents  might 
not  be  diftrafted  from  their  ftudies  by  legal  procefs  from  dif- 
tant  courts,  and  other  forenfic  avocations.     And  privileges  of 
this  kind  are  of  very  high  antiquity,  being  generally  enjoyed 
by  all  foreign  univerfities  as  well  as  our  own,  in  confcquence 
(I  apprehend)  of  a  conftitution  of  the  emperor  Frederick, 
-/i.Z).  1158™.     But  as  to  England  in  particular,  the  oldeft 
charter  that  I  have  feen,  containing  this  grant  to  the  univer- 
fity  of  Oxford,  was  28  Hen.  III.  A.D.  1244.    And  the  fame 
privileges  were  confirmed  and  enlarged  by  almoft  every  fuc- 
ceeding  prince,  down  to  king  Henry  the  eighth ;    in  the 
fourteenth  year  of  whofe  reign  the  largeft  and  moft  extenfive 
charter  of  all  was  granted.     One  fimilar  to  which  was  after- 
wards granted  to  Cambridge  in  the  third  year  of  queen  Eliza- 
beth.    But  yet,  notwithftanding  thefe  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  courfe  different  from  the 
law  of  the  land,  were  of  fo  high  a  nature,  that  they  were 
held  to  be  invalid ;  for  though  the  king  might  ereft  new 
courts,  yet  he  could  not  alter  the  courfe  of  law  by  his  letters 
patent.    Therefore  in  the  reign  of  queen  Elizabeth  an  a£l  of 
parliament  was  obtained  ■,  confirming  all  the  charters  of  the 
two  univerfities,  and  thofe  of  14  Hen.  VIII.  and  3  Eliz.  by 
name.     Which  blejjed  aEiy  as  fir  Edward  Coke  entitles  it  °, 
eflablifhed  this  high  privilege  without  any  doubt  or  oppofi- 
tion  P  :  or,  as  fir  Matthew  Hale  ^  very  fully  cxprefles  the  fenfe 
of  the  common  law  and  the  operation  of  the  aft  of  parlia-  [  85  ] 
ment,    **  although    king  Henry  the   eighth,    14  ^.  i2.  fui^ 
"  granted  to  the  univerfity  a  liberal  charter,  to  proceed  ac- 
**  cording  to  the  ufe  of  the  univerfity  j  viz.  by  a  courfe  much 
"  conformed  to  the  civil  law  ;  yet  that  charter  had  not  been 
'*  fufficient  to  have  warranted  fuch  proceedings  without  the 
"  help  of  an  aft  of  parliament.     And  therefore  in  13  Eliz. 
*^  an  aft  pafled,  whereby  that  charter  was  in  efFeft  enafted  ; 
*'  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
''  law  procedure,  even  in  matters  that  aro  of  themfelves  of 

"»  Cod.  4.  tit.  13.  '  Jenk.     Cent.  2.  pi.  88.    Cent.  3. 

■*  13  Elic.  c.  20.  pi.  33.    Hard.  504.     Godbolt.  aoi. 

*  4  Inft.  i«r.  <  Hift.  C.L.  38. 

**  common 
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common  law  cognizance,  where  either  of  the  parties  is 
privileged.'* 


This  privilege,  fo  far  as  it  relates  to  civil  caufes,  is  exer- 
cifed  at  Oxford  in  the  chancellor's  court ;  the  judge  of  which 
is  the  vice-chancellor,  his  deputy  or  afleflbr.  From  his  fen- 
tence  an  appeal  lies  to  delegates  appointed  by  the  congrega- 
tion ;  from  thence  to  other  delegates  of  the  houfe  of  convo- 
cation ;  and  if  they  all  three  concur  in  the  fame  fentence  it 
is  final  at  leaft  by  the  ftatutes  of  the  univerfity  ^j  according 
to  the  rule  of  the  civil  law*.  But,  if  there  be  any  difcord- 
ance  or  variation  in  any  of  the  three  fcntences,  an  appeal  lies 
in  the  lafl:  refort  to  judges  delegates  appointed  by  the  crown 
under  thfe  great  feal  in  chancery.  / 

I  HAVE  now  gone  through  the  feveral  fpecies  of  private, 
or  fpecial  courts^  of  the  greateft  note  in  the  kingdom,  infti- 
tuted  for  the  local  redrefs  of  private  wrongs ;  and  muft,  in 
the  clofe  of  all,  make  one  general  obfervation  from  fir 
Edward  Coke  « :  that  thefe  particular  jurifdlftions,  derogating 
from  the  general  jurifdi£lion  of  the  courts  of  common  law, 
are  ever  ftriftly  reftrained,  and  cannot  be  extended  farther 
than  the  exprefs  letter  of  their  privileges  will  moft  explicitly 
warrant. 

'  Tit.  21.  §  19-  •  Cod.  7.  :o.  1.  '2  InO.  543. 
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CHAPTER    THE    SEVENTH. 

OF  THE  COGNIZANCE  of  PRIVATE 
WRONGS. 


WE  are  now  to  proceed  to  the  cognizance  of  private 
wrongs  ;  that  is,  to  confider  in  which  of  the  vaft 
variety  of  courts,  mentioned  in  the  three  preceding  chapters, 
every  poflibie  injury  that  can  be  offered  to  a  man's  perfon  or 
property  is  certain  of  meeting  with  redrefs. 

The  authority  of  the  feveral  courts  of  private  and  fpecial 
jurifdidiion,  or  of  what  wrongs  fuch  courts  have  cognizance, 
was  neceflarlly  remarked  as  thofe  refpeflive  tribunals  were 
enumerated  ;  and  therefore  need  not  be  here  again  repeated  j 
which  will  confine  our  prcfent  inquiry  to  the  cognizance  of 
civil  injuries  in  the  feveral  courts  of  public  or  general  jurif- 
diftion.  And  the  order,  in  which  I  fhall  purfue  this  in- 
quiry, will  be  by  fhewing ;  i .  What  a£l:ions  may  be  brought, 
or  what  injuries  remedied,  in  the  ecclefiaftical  courts, 
■a.  What  in  the  military.  3.  What  in  the  maritime.  And,, 
4.  What  in  the  courts  of  common  law. 

And,  with  regard  to  the  three  firft  of  thefe  particulars,  I 
muft  beg  leave  not  fo  much  to  confider  what  hath  at  any  time 
been  claimed  or  pretended  to  belong  to  their  jurifdiftion,  by 
the  officers  and  judges  of  thofe  refpedlive  courts  j  but  what 
the  common  law  allows  and  permits  to  be  fo.  For  thefe 
eccentrical  tribunals  (which  are  principally  guided  by  the 
rules  of  the  imperial  and  canon  laws)  as  they  fubfift  and  are 

Vol.  III.  H  admitted 
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admitted  in  England,  not  by  any  right  of  their  own*,  but  upon 
bare  fufFerance  and  toleration  from  the  municipal  laws,  muft 
have  recourfe  to  the  laws  of  that  country  wherein  they  are 
thus  adopted,  to  be  informed  how  far  their  jurifdiftion  ex- 
tends, or  what  caufes  are  permitted,  and  what  forbidden,  to 
be  difcufled  or  drawn  in  queftion  before  them.  It  matters 
not  therefore  what  the  pandefts  of  Juftinian,  or  the  decretals 
of  Gregory,  have  ordained.  They  are  here  of  no  more 
intrinCc  authority  than  the  laws  of  Solon  and  Lycurgus : 
curious  perhaps  for  their  antiquity, refpeftable  for  their  equity, 
and  frequently  of  admirable  ufe  in  illuftrating  a  point  of  hif- 
tory.  Nor  is  it  at  all  material  in  what  light  other  nations 
may  confider  this  matter  of  jurifdiftion.  Every  natron  muft 
and  will  abide  by  it's  own  municipal  laws  ;  which  various 
accidents  confpire  to  render  different  in  almofl  every  country 
in  Europe.  We  permit  fome  kinds  of  fuits  to  be  of  ecclefi- 
aftical  cognizance,  wrhich  other  nations  have  referred  entirely 
to  the  temporal  courts ;  as  concerning  wills  and  fucceflions 
to  inteflates'  chattels :  and  perhaps  we  may,  in  our  turn, 
prohibit  them  from  interfering  in  fome  controverfies,  which 
on  the  continent  may  be  looked  upon  as  merely  fpiritual.  In 
ihort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  jurifdiftion  of  our  courts  :  and,  if  any  tri- 
bunals whatfoever  attempt  to  exceed  the  limits  fo  prefcribed 
ihem,  the  king's  courts  of  common  law  may  and  do  pro- 
hibit them  ;  and  in  fome  cafes  punifh  their  judges  •*. 

Having  premifed  this  general  caution,  I  proceed  now  to 
confider, 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclefiaftical 
courts.  I  mean  fuch  as  are  offered  to  private  perfons  or 
individuals  ;  which  are  cognizable  by  the  ecclefiaftical  court, 
not  for  reformation  of  the  offender  himfelf  or  party  injuring 
{profalute  aniwaey  as  is  the  cafe  with  immoralities  in  general, 
when  unconnected  with  private  injuries,)  but  for  the  fake  of 
£tic  party  injured,  to  make  him  a  fatisfa£tion  and  redrefs  for 
*  See  Vol;  I.  Inuod.  §  1 .  »>  Hal.  Hift.  C.  L.  e.  2. 

the 
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the  damage  which  he  has  fuflalned.  And  thefe  I  (hall 
reduce  under  three  general  heads  ;  of  czwics pecuniary ^  caufes 
matrimonialf  and  caufes  te/iamentary. 

I.  Pecuniary  caufes,  cognizable  in  the  ecclefiaftical 
courts,  are  fuch  as  arife  either  from  the  withholding  eccle- 
fiaftical dues,  or  the  doing  or  negledling  forae  a6t  relating  to 
the  church,  whereby  fome  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  fatisfaftion  for  which  he  is  permitted  to 
inllitute  a  fuit  in  the  fpiritual  court. 

The  principal  of  thefe  is  the  fubtra^ion  or  withholding  of 
tithes  from  the  parfon  or  vicar,  whether  the  former  be  a 
clergyman  or  a  lay  appropriator  '^.  But  herein  a  diftin£tion 
muft  be  taken :  for  the  ecclefiaftical  courts  have  no  jurifdic- 
tion  to  try  the  right  of  tithes  unlefs  between  fpiritual  perfons  **; 
but  in  ordinary  cafes,  between  fpiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  difputed  ^  By  the  ftatute  or  rather  writ  ^  of  circumfpeBe 
agatis  s,  it  is  declared  that  the  court  chriftian  {hall  not  be  pro- 
hibited from  holding  plea,  "ft  reBor  petat  verfus  parochtanos 
•*  oblationes  et  decimas  debitas  et  confuetas :*  fo  that  if  any 
difpute  arifes  whether  fuch  tithes  be  due  and  accujiotnedy  this 
cannot  be  determined  in  the  ecclefiaftical  court,  but  before 
the  king's  courts  of  the  common  law  ;  as  fuch  queftioii 
afFe£ls  the  temporal  inheritance,  and  the  determination  muft 
bind  the  real  property.  But  where  the  right  does  not  come 
into  queftion,  but  only  the  ya^??,  whether  or  no  the  tithes 
allowed  to  be  due  are  really  fubtradled  or  withdrawn,  this  is 
a  tranfient  perfonal  injury,  for  which  the  remedy  may  pro- 
perly be  had  in  the  fpiritual  court;  viz.  the  recovery  of  the 
tithes,  or  their  equivalent.  By  ftatute  2  &  3  Edw.  VI.  c.  13. 
it  is  enacted,  that  if  any  perfon  (hall  carry  off  his  predial 
tithes  (v;z.  of  corn,  hay,  or  the  like)  before  the  tenth  part 

'  Stat.  32  Hen.  VIII.  c.  7.  '  See  Barriugton,    123.       3    Prjn. 

"  2  Roll.  Abr.  309,  310.  BtQ.  Ahr.  Rec.  336. 

(.jwrifdiciion.  85,  e  13  Edw, I,  ft,  4.  or  rathtr  9  Edw.II. 

!  2luft.364, 489,  490.  .          ,.; 
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is  duly  fct  forth,  or  agreement  is  made  with  the  proprietor,  or 
fcall  willingly  withdraw  his  tithes  of  the  fame,  or  fhall  flop 
or  hinder  the  proprietor  of  the  tithes  or  his  deputy  from 
viewing  or  carrying  them  away ;  fuch  offender  (hall  pay  double 
the  value  of  the  tithes,  with  cofls  to  be  recovered  before 
the  eccleHadical  judge,  according  to  the  king's  ecclefiaftical 
laws.  By  a  former  claufe  of  the  fame  ftatute,  the  treble  value 
of  the  tithes,  fo  fubtra£ted  or  withheld,  may  be  fued  for  in 
the  temporal  courts,  which  is  equivalent  to  the  double  value 
to  be  fued  for  in  the  ecclefiaftical.  For  one  may  fue  for  and 
recover  in  the  ecclefiaftical  courts  the  tithes  themfelves,  or  a 
recompence  for  them,  by  the  antient  law ;  to  which  the  fuit 
for  the  double  value  i§  fuperadded  by  the  ftatute.  But  as  no 
fuit  lay  in  the  temporal  courts  for  the  fubtra£lion  of  tithes 
themfelves,  therefore  the  ftatute  gave  a  treble  forfeiture,  if 
fued  for  there  j  in  order  to  make  the  courfe  of  juftice  uniform, 
by  giving  the  fame  reparation  in  one  court  as  in  the  other''(i). 
However  it  now  feldom  happens  that  tithes  are  fued  for  at  all 
in  the  fpiritual  court ;  for  if  the  defendant  pleads  any  cuftom, 
tnodusy  compofition,  or  other  matter  whereby  the  right  of 
tithing  is  called  in  queftion,  this  takes  it  out  of  the  jurifdic- 
tion  of  the  ecclefiaftical  judges :  for  the  law  will  not  fuffer 
the  exiftence  of  fuch  a  right  to  be  decided  by  the  fentcnce  of 

"  2  Inft.  250. 


( I )  This  ftatute  enafts,  that  every  perfon  (hall  juftly  divide,  fet 
out,  yield,  and  pay  all  manner  of  predial  tithes  in  fuch  ipanner  as 
they  have  been  of  right  yielded  and  paid  within  forty  years,  or  of 
right  or  cuftom  ought  to  have  been  paid,  before  the  making  of 
that  aft,  under  the  forfeiture  of  treble  value  of  the  tithes  fo  carried 
away. — And  in -an  action  upon  this  ftatute,  in  which  the  declara- 
tion ftated  that  the  tithes  were  within  forty  years  before  the  ftatute 
yielded  and  payable,  and  yielded  and  paid,  it  was  held  that  evidence 
that  the  land  had  been  as  far  as  any  witnefs  knew  in  pafture,  and 
that  it  was  never  known  to  pay  in  predial  tithe,  was  not  fufficient 
to  defeat  the  a6Uon.  The  fame  a6Uon  might  alfo  be  fupported  to 
recover  tithes  of  lands  inclofed  out  of  waftes,  which  never  paid 
tithes  bef(wrc.     MUcbett  v.  WtdkcTf  5  T.R.  260. 

any 


Ch.  7.  Wrongs.  89 

any  fingle,  much  lefs  an  ecclefiaftical,  judge  ;  without  the 
verdi^  of  a  jury.  But  a  more  fummary  method  than  either 
of  recovering  fmall  tithes  under  the  value  of  40X.  is  given  by 
flatute  7  &  8  W.  III.  c.  6.  by  complaint  to  two  jullices  of 
the  peace :  and,  by  another  ftatute  of  the  fame  year,  c.  34. 
the  fame  remedy  is  extended  to  all  tithes  withheld  by  quakers 
under  the  value  of  ten  pounds. 

Another  pecuniary  injury,  cognizable  in  the  fpiritaal 
courts,  is  the  non-payment  of  other  eccleGaftical  dues  to  the 
clergy ;  as  penfions,  mortuaries,  compofitions,  offerings,  and 
whatfoever  falls  under  the  denomination  of  furplice-fees,  for 
marriages  or  other  minifterial  offices  of  the  church:  all 
which  injuries  are  redrefled  by  a  decree  for  their  a£lual  pay- 
ment. BeGdes  which,  all  offerings,  oblations,  and  obventions  [  90  1 
not  exceeding  the  value  of  40/.  may  be  recovered  in  a  fum- 
mary way  before  two  juftices  of  the  peace'.  But  care  muft 
be  taken  that  thefe  are  real  and  not  imaginary  dues ;  for,  if 
they  be' contrary  to  the  common  law,  a  prohibition  will  iffue 
out  of  the  temporal  courts  to  flop  all  fuits  concerning  them. 
As  where  a  fee  was  demanded  by  the  minifler  of  the  parifh 
for  the  baptifm  of  a  child,  which  was  adminiflered  in  another 
place  ^  i  this,  however  authorifed  by  the  canon,  is  contrary 
to  common  right :  for  of  common  right,  no  fee  is  due  to  the 
minifter  even  for  performing  fuch  branches  of  his  duty,  and 
it  can  only  be  fupported  by  a  fpecial  cuflom ';  but  no  cuflom 
can  fupport  the  demand  of  a  fee  without  performing  them 
at  all. 

YoK  fees  alfo,  fettled  and  acknowledged  to  be  due  to  the 
officers  of  the  ecclefiaflical  courts,  a  fuit  will  lie  therein  : 
but  not  if  the  right  of  the  fees  is  at  all  difputable ;  for  then  it 
mufl  be  decided  by  the  common  law™.  It  is  alfo  faid,  that  if 
a  curate  be  licenfed,  and  his  falary  appointed  by  the  bifhop, 
and  hc^be  not  paid,  the  curate  has  a  remedy  in  the  ecclefi- 

*  Stat.  7  &  8  W.  III.  c.  6.  » JUd.  334.  Lord  Raym.  450.  1 558. 

^  Salk.  832.  Fitzg.  55. 

"1  Ventr.  165. 
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adical  court  "t  but,  if  he  be  not  licenfed,  or  hath  no  fuch 
falary  appointed,  or  hath  made  a  fpecial  agreement  with  the 
reiior,  he  muft  fue  for  a  fatisfadtion  at  common  law";  either 
by  proving  fuch  fpecial  agreement,  or  elfe  by  leaving  it  to  a 
jury  to  give  damages  upon  a  quantum  meruit^  that  is,  in  con- 
fideration  of  what  he  reafonably  deferved  in  proportion  to 
the  fervice  performed. 

TJnder  this  head  of  pecuniary  injuries  may  alfo  be  reduced 
the  feveral  matters  of  fpoliation,  dilapidations,  and  negle£l  of 
repairing  the  church  and  things  thereunto  belonging;  for 
which  a  fatisfa£lion  may  be  fued  for  in  the  ecclefiaftical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 
C  91  3  '^'g^t  thereunto,  but  under  a  pretended  title.  It  is  remedied 
by  a  decree  to  account  for  the  profits  fo  taken.  This  injury, 
when  the  Jus  patronatus  or  right  of  advowfon  doth  not  come 
in  debate,  is  cognizable  in  the  fpiritual  court :  as  if  a  patron 
firft  prefents  A  to  a  benefice,  who  is  inftituted  and  induced 
thereto ;  and  then,  upon  pretence  of  a  vacancy,  the  fame 
patron  prefents  B  to  the  fame  living,  and  he  alfo  obtains  in- 
flitution  and  induflion.  Now,  if  the  fadl  of  the  vacancy  be 
difputed,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 
living,  whichever  it  be,  may  fue  the  other  in  the  fpiritual 
court  for  fpoliation,  or  taking  the  profits  of  his  benefice. 
And  it  (hall  there  be  tried,  whether  the  living  were,  or  were 
not  vacant ;  upon  which  the  validity  of  the  fecond  clerk's 
pretenfions  muft  depend".  But  if  the  right  of  patronage 
comes  at  all  into  difpute,  as  if  one  patron  prefented  A,  and 
another  patron  prefented  B,  there  the  ecclefiaftical  court  hath 
no  cognizance,  provided  the  tithes  fued  for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited 
at  the  inftance  of  the  patron  by  the  king's  writ  of  indicavit^. 
So  alfo  if  a  clerk,  without  any  colour  of  title,  eje£ts  another  , 
from  his  parfonage,  this  injury  muft  be  redrefled  in  the  tern-   \ 

"  1  Burn,  eccl.law.  438.  ^  CircumfpeSe  agalis;    13  Edw.  I, 

■  1  FrecriK  70.  n.  4.  jlrtic.  Cleri.     9  Edw.  II.  c.  2. 

?  F.  N.  B.  36.  F.  N.  B.  45.  \ 
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poral  courts  :  for  it  depends  upon  no  queftion  determinable 
by  the  fpirltual  law,  (as  plurality  of  benefices  or  no  plurality, 
vacancy  or  no  vacancy,)  but  is  merely  a  civil  injury- 

FoR  dilapidations,  which  are  a  kind  of  ecclefiaftical  wafte> 
either  voluntary,  by  pulling  down  ;  or  permiffive,  by  fufFer- 
ing  the  chancel,  parfonage-houfe,  and  other  buildings  there- 
unto belonging,  to  decay  j  an  aftion  alfo  lies,  either  in  the 
fpirltual  court  by  the  canon  law,  or  in  the  courts  of  commoa 
law ',  and  it  may  be  brought  by  the  fucceffor  againft  the 
predeceflbr,  if  living,  or,  if  dead,  then  againft  his  executors. 
It  is  alfo  faid  to  be  good  caufe  of  deprivation,  if  the  blfliop, 
parfon,  vicar,  or  other  ecclefiaftical  perfon,  dilapidates  the 
buildings,  or  cuts  down  timber  growing  on  the  patrimony  of 
the  church,  unlefs  for  neceflary  repairs' :  and  that  a  writ  of  ([  02  2 
prohibition  will  alfo  lie  againft  him  in  the  courts  of  common 
law^.  By  ftatute  13  Eliz.  c.  10.  if  any  fpiritual  perfon 
makes  over  or  alienates  his  goods  with  intent  to  defeat  his 
fucceflbrs  of  their  remedy  for  dilapidations,  the  fucceffor 
fliall  have  fuch  remedy  againft  the  alienee^  in  the  ecclefiaftical 
court,  as  if  he  were  the  executor  of  his  predeceffor.  And 
by  ftatute  14  Eliz.  c.  11.  all  money  recovered  for  dilapida- 
tions, fliall  within  two  years  be  employed  upon  the  buildings, 
in  refpedl  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown. 

As  to  the  negleft  of  reparations  of  the  church,  church- 
yard, and  the  like,  the  fpiritual  court  has  undoubted  cogni- 
zance thereof" ;  and  a  fuit  may  be  brought  therein  for  non- 
payment of  a  rate  made  by  the  church-wardens  for  that 
purpofe.  And  thefe  are  the  principal  pecuniary  injuries, 
which  are  cognizable,  or  for  which  fiuts  may  be  inftituted, 
in  ecclefiaftical  courts. 

2.  Matrimonial  caufes,  or  injuries  refpefting  the  rights 
of  marriage,  are  another,  and  a  much  more  undifturbed, 
branch  of  the  ecclefiaftical  jurifdidion.     Though,  if  we  coiv- 

<  Cart.  224:     3  Lev,  268.  '  3  Bulftr.  158.     1  Roll.  Rep.  335, 

.  '  1  Roll.Rep.86. 11  Rcp.98.Godb,  259.      •  Crrcumfpede  agatis.  5  Rep.  66. 
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fider  marriages  in  the  right  of  mere  civil  contrafts,  they  do 
not  feem  to  be  properly  of  fpiritual  cogniaance '.     But  the 
Romanifls  having  very  early  converted  this  contrad^:  into  a 
holy  facramental  ordinance,  the  church  of  courfe  took  it  un- 
der her  proteftion,  upon  the  divifion  of  the  two  jurifdidlions. 
And,  in  the  hands  of  fuch  able  politicians,  it  foon  became  an 
engine  of  great  importance  to  the  papal  fcheme  of  an  uni- 
verfal  monarchy  over  Chriftendom.     The  numberlefs  cano- 
nical impediments  that  were  invented,  and  occafionally  dif- 
penfed  with,  by  the  holy  fee,  not  only  enriched  the  coffers  of 
the  church,  but  gave  it  a  vaft  afcendant  over  princes  of  all 
denominations ;  whofe  marriages  were  fan£lified  or  repro- 
bated, their  iffue  legitimated  or  baftardized,  and  the  fucceffion 
to  their  thrones  eftablilhed  or  rendered  precarious,  according 
£  93  ]    to  the  humour  or  intereft  of  the  reigning  pontiff:  bcfides  a 
thoufand  nice  and  difficult  fcruples,  with  which  the  clergy  of 
thofe  ages  puzzled  the  underftandings  and  loaded  the  con- 
fciences  of  the  inferior  orders  of  the  laity ;  and  which  could 
only  be  unravelled  and. removed  by  thefe  their  fpiritual  guides. 
Yet,  abftrafled  from  this  univerfal  influence,  which  affords 
fo  good  a  reafon  for  their  conduct,  one  might  otherwife  be 
led  to  wonder,  that  the  fame  authority,  which  enjoined  the 
ftrit^eft  celibacy  to  the  priefthood,  fhould  think  them  the 
proper  judges  in  caufes  between-man  and  wife.     Thefe  caufes 
indeed,  partly  from  the  nature  of  the  injuries  complained  of, 
and  partly  from  the  clerical  method  of  treating  them  ",  foon 
became  too  grofs  for  the  modefty  of  a  lay  tribunal.     And 
caufes  matrimonial  are  now  fo  peculiarly  eccleGaftical,  that 
the  temporal  courts  will  never  interfere  in  controverfies  of  this 
kind,  unlefs  in  fome  particular  cafes.     As  if  the  fpiritual  court 
do  proceed  to  call  a  marriage  in  queflion  after  the  death  of 
cither  of  the  parties  ;  this  the  courts  of  common  law  will 
prohibit,  becaufe  it   tends  to  baftardize  and  difinherit  the 
iffue ;  who  cannot  fo  well  defend  the  marriage,  as  the  parties 
themfelves,  when  both  of  them  living,  might  have  done  ". 


*  Warb.  allianee.  173.  written  by  the  popUh  clergy  on  the  fub- 

"  Some  of  the   impureft  books,  .that    je&s  of  matrimony  and  divorce. 
are  extant  in    any    language,  are  thofe         *■  loft,  614. 
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Of  matrimonial  caufes,  one  of  the  firft  and  principal  is, 
I.  Caufa  jaB'ttationis  matrimonii ;  when  one  of  the  parties 
boafts  or  gives  out  that  he  or  fhe  is  married  to  the  other, 
whereby  a  common  reputation  of  their  matrimony  may  enfue. 
On  this  ground  the  party  injured  may  libel  the  other  in  the 
fpiritual    court ;  and,    unlefs  the  defendant  undertakes  and 
makes  out  a  proof  of  the  aftual  marriage,  he  or  flie  is  enjoined 
perpetual  filence  upon  that  head  i  which  is  the  only  remedy 
the  ecclefiaftical  courts  can  give  for  this  injury.     2.  Another 
fpecies  of  matrimonial  caufes  was,  when  a  party  contrafted 
to  another  brought  a  fuit  in  the  ecclefiaftical  court  to  compel 
a  celebration  of    the  marriage  in  purfuance  of  fuch  con- 
trail ;  but  this  branch  of  caufes  is  now  cut  off  entirely  by 
the  a£t  for  preventing  clandeftine  marriages,  16  Geo. II.  c.  33. 
which  enafts,  that  for  the  future  no  fuit  (hall  be  had  in  any    r  04  i 
ecclefiaftical  court,  to  compel  a  celebration  of  marriage  in 
facie  ecclejiae,  for  or  becaufe  of  any  contraB  of  matrimony 
whatfoever.     3.  The  fuit  for  rejiitution  of  conjugal  rights  is 
alfo  another  fpecies  of  matrimonial  caufes  :  which  is  brought 
whenever  either  the  hufband  or  wife  is  guilty  of  the  injury 
of  fubtra£lion,  or  live  feparate  from  the  other  without  any 
fufficient  rcafon  ;  in  which  cafe  the  ecclefiaftical  jurifdiftion 
will  compel  them  to  come  together  again,  if  either  party 
be  weak  enough  to  defire  it,  contrary  to  the  inclination  of 
the  other.     4.  Divorces  alfo,    of   which,  and  their  feveral 
diftindlions,  we  treated  at  large  in  a  former  volume  '^y  are 
caufes  thoroughly  matrimonial,  and  cognizable  by  the  eccle- 
fiaftical judge.    If  it  becomes  improper,  through  fome  fuper- 
venient  caufe  arifing  ex  pojl  foBoy  that  the  parties  fhould  live 
together  any  longer ;  as  through  intolerable  cruelty,  adultery, 
a  perpetual  difeafe,  and  the  like  (2) ;  this  unfitnefs  or  ina- 

w  Book  I.  ch.  15. 


{2)  It  has  been  determined  by  the  court  of  delegates,  that  the 
public  infamy  of  the  hufband,  arifing  from  a  judicial  convidtion  of 
an  attempt  to  commit  an  unnatural  crime,  is  a  fufficient  caufe 
for  the  ecclefiaftical  courts  to  decree  a  feparation  a  men/a  et  tboro. 
Feb.  1794. 

bility 


94 


Private  Book  HI. 


bility  for  the  marriage  ftate  may  be  looked  upon  as  an  injury 
to  the  fufFering  party ;  and  for  this  the  ecclcfiaftical  law 
adminifters  the  remedy  of  feparation,  or  a  divorce  a  menfa  et 
ihoro.  But  if  the  caufe  exifted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  the  marriage  unlawful  ab  initio^ 
as  confanguinity,  corporal  imbecility,  or  the  like ;  in  this 
cafe  the  law  looks  upon  the  marriage  to  have  been  always 
null  and  void,  being  contrafted  infraudem  legis,  and  decrees 
not  only  a  feparation  from  bed  and  board,  but  a  vinculo 
matrimonii  itfelf.  5.  The  laft  fpecies  of  matrimonial  caufesis 
a  confequence  drawn  from  one  of  the  fpecies  of  divorce,  that 
a  menfa  et  thoro;  which  is  the  fuit  for  alimon^y  a  term  which 
iignifies  maintenance  :  which  fuit  the  wife,  in  cafe  of  fepa- 
ration, may  have  againft  her  hufband,  if  he  neglefls  or 
refufes  to  make  her  an  allowance  fuitable  to  their  ftation  in 
life.  This  is  an  injury  to  the  wife,  and  the  court  chriftian 
will  redrefs  it  by  affigning  her  a  competent  maintenance,  and 
compelling  the  hufband  by  ecclcfiaftical  cenfures  to  pay  it. 
But  no  alimony  will  be  affigned  in  cafe  of  a  divorce  for  adul- 
tery on  her  part ;  for  as  that  amounts  to  a  forfeiture  of  .her 
C  95  ]  dower  after  his  death,  it  is  alfo  a  fufficient  reafon  why  flic 
fliould  not  be  partaker  of  his  eftate  when  living. 

3.  Testamentary  caufes  are  the  only  remaining  fpecies, 
belonging  to  the  ecclcfiaftical  jurifdi£lion ;  which,  as  they 
are  certainly  of  a  mere  temporal  nature  *,  may  feem  at  firft 
view  a  little  oddly  ranked  among  matters  of  a  fpiritual  cog- 
nizance. And  indeed  (as  was  in  fome  degree  obferved  in  a 
former  volume  ^j  they  were  originally  cognizable  in  the  king's 
qourts  of  common  law,  viz.  the  county  courts  ^  ;  and  after- 
wards transferred  to  the  jurifdiftion  of  the  church,^  by  the 
favour  of  the  crown,  as  a  natural  confequence  of  granting  to 
the  bifliops  the  adminiftration  of  inteftates'  efFefks. 

This  fpiritual  jurifdi£lion  of  teftamentary  caufes  is  a  pe- 
culiar conftitution  of  this  ifland  ;  for  in  almoft  all  other  (even 

"  Warburt.  alliance.  175.    .  ^  )^\c\xfi&  Differ.  Bpijiolar.  p.  %,  i9. 
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in  poplfli)  countries  all  matters  teftamentary  are  under  the 
jurifdi£tion  of  the  civil  magiftrate.  And  that  this  privilege 
is  enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  eccle- 
fiailical  right,  but  by  the  fpecial  favour  and  indulgence  of 
the  municipal  law,  and  as  it  ftiould  feem  by  fome  public  z€t 
of  the  great  council,  is  freely  acknowledged  by  Lindewode, 
the  ableft  canonift  of  the  fifteenth  century.  Teftamentary 
caufes,  he  obferves,  belong  to  the  ecclefiaftical  courts  **  de 
**  confuetudine  Angliae^  et  fuper  confenfu  regio  et  fuorum  proce- 
"  rum  in  talibus  ab  antiquo  concejjo  *."  The  fame  was,  about 
a  century  before,  very  openly  profefled  in  a  canon  of  arch- 
biftiop  Stratford,  viz.  that  the  adminiftration  of  inteftates* 
goods  was  "  ah  olim"  granted  to  the  ordinary,  *'  confenfu  regio 
"  et  magnatum  regni  Angliae  ^"  The  conftitutions  of  cardi- 
nal Othobon  alfo  teftify,  that  this  provlfion  *^  olim  a  praeldtis 
'•  cum  approbatione  regis  et  baronum  dicitur  emanaffe  *^."  And 
archbifhop  Parker'',  in  queen  Elizabeth's  time,  affirms  in 
exprefs  words,  that  originally  in  matters  teftamentary  '*  non 
*'  ullam  habebant  epifcopi  authoritatem^  praeter  eam  quam  a  rege 
**  acceptam  referebant.  Jus  tejiamenta  probandi  non  habebant :  [  96  3 
*'  admini/irationis  potejlatem  ctiique  delegare  non  poterant.^*  ■ 

At  what  period  of  time  the  ecclefiaftical  jurifdi£tion  of 
teftaments  and  inteftacies  began  in  England,  is  not  afcer- 
tained  by  any  antient  writer :  and  Lindewode  '  very  fairly 
confefles,  ^^  cujus  regis  temporibus  hoc  ordinatum  fit,  non  reperio." 
We  find  it  indeed  frequently  aflerted  in  our  common  law 
books,  that  it  is  but  oi  late  years  that  the  church  hath  had  the 
probate  of  wills  ^.  But  this  muft  only  be  underftood  to  mean 
that  it  hath  not  always  had  this  prerogative  :  for  certainly  it  is 
of  very  high  antiquity.  Lindewode,  we  have  feen,  declares 
that  it  was  "  ab  antiquo  "  Stratford,  in  the  reign  of  .king 
Edward  III.,  mentions  it  as  *'  ab  olim  ordinatum  ;^  and  car- 
dinal Othobon,  in  the  52  Hen.IIL,  fpeaks  of  it  as  an  antient 

*  Provincial.  I.  3.  t.  IZ.fol.  176.  ^  fol.  263. 

•»  thid.  I.  3.  t.  Zs.fol,  263.  *'  Fitz.  Ahr.  tit.  teJlameHt,  pi.  4.  2. 

"  cap.  23.  Roll  Abr.  217.     9  Rep.  37.     Vaugh. 

''  See  9  Rep.  38.  207. 
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tradition.  Bradlon  holds  it  for  clear  law  in  the  fame  reign  of 
Henry  III.,  that  matters  teftamentary  belonged  to  the  fpiri* 
tual  court  «.  And,  yet  earlier,  the  difpofition  of  intedates- 
goods  "  per  vifum  eccUftae"  was  one  of  the  articles  confirnwii 
to  the  prelates  by  king  John's  magna  carta  ^.  Matthew  Paris 
alfo  informs  us,  that  king  Richard  I.  ordained  in  Normandy 
*'  quod  dijiributio  rerum  quae  in  tejiamento  rel'tnquuntur  autoriiate 
**  ecclefiae  Jiet."  And  even  this  ordinance,  of  king  Richard, 
■was  only  an  introdudlion  of  the  fame  law  into  his  ducal 
.  dominions,  which  before  prevailed  in  this  kingdom  ;  for  in  the 
reign  of  his  father  Henry  H.  Glanvil  is  exprefs,  that  ^^Ji  quis 
*'  aliquid  dixerit  contra  tejl amentum ^  placitum  illud  in  curia 
**  chriftianitatis  audiri  debet  et  terminari '."  And  the  Scots 
book  called  regiam  majejiatem  agrees  verbatim  with  Glanvil  in 
this  point  ^, 

It  appears  that  the  foreign  clergy  were  pretty  early  ambi- 
tious of  this  branch  of  power  :  but  their  attempts  to  affume 
j-  Q-  T  it  on  the  continent  were  efFedlually  curbed  by  the  edidi  of 
the  emperor  Juftin  ',  which  reflraincd  the  infinuation  or  pro- 
bate of  teftaments  (as  formerly)  to  the  office  of  the  fnagijier 
cenfus :  for  which  the  emperor  fubjoins  this  reafon ;  "  obfur- 
'*  dum  etenim  clericis  ejl,  immo  etiam  opprobriofumy  Ji  peritos  fe 
'•  velint  ojtendere  difcepiaiionum  ejfe  forenfiumy  But  after- 
wards by  the  canon  law  ™  it  was  allowed  that  the  bifiiop 
might  compel  by  ecclefiaftical  cenfures  the  performance  of  a 
bequeft  to  pious  ufes.  And  therefore,  as  that  was  confidered 
as  a  caufe  quae  fecundum  canones  et  epifcopales  leges  ad  regimen 
animarum  pertinuity  it  fell  within  the  jurifdiftion  of  the  fpi- 
ritual  courts  by  the  exprefs  words  of  the  charter  of  king  Wil- 
liam I.,  which  feparated  thofe  courts  from  the  temporal.  And 
afterwards,  when  king  Henry  I.  by  his  coronation-charter 
dire£led,  that  the  goods  of  an  inteftate  fhould  be  divided  for 

«  L  5.  <fe  exceptiojiilnu.  c.  10.  '  Cod.  l.  3.  41. 

'  cap.  27.  tdit.  Oxon.  "*  Decretal.  3.  26. 17.     Gilb.  Rep. 

'  f.  7.C.  8.  204,  205. 

*=  {.  2.  C.  38. 

the 
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the  good  of  his  foul  °,  this  made  all  inteftacies  immediately 
fpiritual  caufes,  as  much  as  a  legacy  to  pious  ufes  had  been 
before.  This  therefore,  we  may  probably  conjefture,  was 
the  jera  referred  to  by  Stratford  and  Othobon,  when  the  king, 
by  the  advice  of  the  prelates,  and  with  the  confent  of  his 
barons,  invefted  the  church  with  this  privilege.  And  accord- 
ingly in  king  Stephen's  charter  it  is  provided,  that  the  goods 
of  an  inteftate  ecclefiaftic  (hall  be  diftributed  pro  falute  ani- 
mae  ejuSi  ecclejiae  conjilio  °;  which  latter  words  are  equivalent 
to  per  vifum  ecclejiae  in  the  great  charter  of  king  John  before 
mentioned.  And  the  Danes  and  Swedes  (who  received  the 
rudiments  of  chriftianity  and  ecclefiaftical  difcipline  from 
England  about  the  beginning  of  the  twelfth  century)  have 
thence  alfo  adopted  the  fpiritual  cognizance  of  inteftacies, 
teftaments,  and  legacies  p. 

This  jurlfdidiion,  we  have  feen,  is  principally  exercifcd 
with  us  in  the  confiflory  courts  of  every  diocefan  biftiop,  and 
in  the  prerogative  court  of  the  metropolitan,  originally;  and  [  ng  "| 
in  the  arches  court  and  court  of  delegates  by  way  of  appeal. 
It  is  divifible  into  three  branches  ;  the  probate  of  wills,  the 
granting  of  adminiftrations,  and  the  fuing  for  legacies.  The 
two  former  of  which,  when  no  oppofition  is  made,  are  granted 
merely  ex  officio  et  debito  jti/litiae^  and  are  then  the  objeft  of 
what  is  called  the  voluntary^  and  not  the  contentious  jurifdic- 
tion.  But  when  a  caveat  is  entered  againft  proving  the  will 
or  granting  adminiftration,  and  a  fuit  thereupon  follows  to 
determine  either  the  validity  of  the  teftament,  or  who  hath 
a  right  to  adminifter ;  this  claim  and  obftrudlion  by  the 
adverfe  party  are  an  injury  to  the  party  entitled,  and  as  fuch 
are  remedied  by  the  fentence  of  the  fpiritual  court,  either  by 
eftabliflbing  the  will  or  granting  the  adminiftration.  Sub- 
traction, the  withholding  or  detaining  of  legacies,   is  alfo 

"  Siquis  haronum  feu  hominum  me-  melius  vifum  fuerit.  [Text.  Roffens.t.Zi. 

mum — pecuniam  fuam  non  dedei'il  vet  p.  51.) 

dare  difpofueril,  uxor  fua,  five  liberi,  '  Lord  Lyttlet.  Hen.  II.  vol.  i.  536. 

out  parenHs   et  l^imi  homines   ejus,  Hearae  ad  Gid.  Neuhr.  7 1 1 . 

earn  pro  anima  ejus  dividant,  fcut  eis  p  Sii&nhook,dejureSue(m,lS.c.s. 

ftill 
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ftill  more  apparently  injurious,  by  depriving  the  legatees  of 
that  right,  with  which  the  laws  of  the  land  and  the  will  of 
the  deceafed  have  invefted  them  :  and  therefore,  as  a  confe- 
quential  part  of  teftamentary  jurifdi£lion,  the  fpiritual  court 
adminifters  redrefs  herein,  by  compelling  the  executor  to  pay 
them.  But  in  this  laft  cafe  the  courts  of  equity  exercife  a 
concurrent  jurifdidlion  with  the  ecclcCaftical  courts,  as  inci- 
dent to  fome  other  fpecies  of  relief  prayed  by  the  complainant; 
as  to  compel  the  executor  to  account  for  the  teftator's  efFefts, 
or  aflent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the 
dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
inferior  jurifdiftions,  the  caufe,  when  once  brought  there, 
receives  there  alfo  it's  full  determination. 

These  are  the  principal  injuries,  for  which  the  party 
grieved  either  muft,  or  may,  feek  his  remedy  in  the  fpiritual 
courts.  But  before  I  entirely  difmifs  this  head,  it  may  not 
be  improper  to  add  a  fhort  word  concerning  the  method  of 
proceeding  in  thefe  tribunals,  with  regard  to  the  redrefs  of 
injuries. 

It  muft  (in  the  firft  place)  be  acknowledged,  to  the  honour 
of  the  fpiritual  courts,  that  though  they  continue  to  this  day 
C  99  3  to  decide  many  queftions  which  are  properly  of  temporal 
cognizance,  yet  juftice  is  in  general  fo  ably  and  impartially 
adminiftered  in  thofe  tribunals,  (efpecially  of  the  fuperior 
kind,)  and  the  boundaries  of  their  power  are  now  fo  well 
'  known  and  eftabliflied,  that  no  material  inconvenience  at 
prefent  arifes  from  this  jurifdidliion  ftill  continuing  in  the 
antient  channel.  And,  ftiould  an  alteration  be  attempted, 
great  confufion  would  probably  arife,  in  overturning  long 
eftabliftied  forms,  and  new-modelling  a  courfe  of  proceedings 
that  has  now  prevailed  for  feven  centuries. 

The  eftablifhment  of  the  civil  law  procefs  in  all  the  eccle- 

fiaftical  courts  was  indeed  a  mafterpiece  of  papal  difcem- 

ment,  as  it  made  a  coalition  impracticable  between  them  and 

the  national  tribunals,  without  manifeft  inconvenience  and 

1 1  hazard. 
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hazard.  And  this  confideration  had  undoubtedly  it*s  weight 
in  caufing  this  meafure  to  be  adopted,  though  many  other 
caufes  concurred.  The  time  when  the  pandefls  of  Juftinian. 
were  difcovered  afrefli,  and  refcued  from  the  duft  of  antiquity, 
the  eagernefs  with  which  they  were  ftudied  by  the  popifh 
eccleiiaftics,  and  the  confequcnt  diflentions  between  the  clergy 
and  the  laity  of  England,  have  formerly  1  been  fpoken  to  at 
large.  I  fliall  only  now  remark  upon  thofe  colle£lions,  that 
their  being  written  in  the  Latin  tongue,  and  referring  fo 
much  to  the  will  of  the  prince  and  his  delegated  officers  of 
juftice,  fufficiently  recommended  them  to  the  court  of  Rome, 
exclufive  of  their  intrinfic  merit.  To  keep  the  laity  in  the 
darkeft  ignorance,  and  to  monopolife  the  little  fcience,  which 
then  cxifted,  entirely  among  the  monkilh  clergy,  were  deep- 
rooted  principles  of  papal  policy.  And,  as  the  bifhops  of 
Rome  afFe£l:ed  in  all  points  to  mimic  the  imperial  grandeur, 
as  the  fpiritual  prerogatives  were  moulded  on  the  pattern  of 
the  temporal,  fo  the  canon  law  procefs  was  formed  on  the 
model  of  the  civil  law :  the  prelates  embracing  with  the  utmoft 
ardour  a  method  of  judicial  proceedings,  which  was  carried  on 
in  a  language  unknown  to  the  bulk  of  the  people,  which 
banifhed  the  intervention  of  a  jury,  (that  bulwark  of  Gothic 
liberty,)  which  placed  an  arbitrary  power  of  decifion  in  the  r  100  I 
breaft  of  a  fingle  man. 

The  proceedings  in  the  ecclefiaftical  courts  are  therefore 
regulated  according  to  the  pra£iice  of  the  civil  and  canon 
laws  i  or  rather  according  to  a  mixture  of  both,  corre^led 
and  new-modelled  by  their  own  particular  ufages,  and  the 
interpofition  of  the  courts  of  common  law.  For,  if  the  pro- 
ceedings in  the  fpiritual  court  be  ever  fo  regularly  confonant 
to  the  rules  of  the  Roman  law,  yet  if  they  be  manifeftly 
repugnant  to  the  fundamental  maxims  of  the  municipal  laws, 
to  which  upon  principles  of  found  policy  the  ecclefiaftical 
procefs  ought  in  every  ftate  to  conform  "^  (as  if  they  require 
two  witnefles  to  prove  a  h€t,  where  one  will  fuffice  at  com- 
mon law)  i  in  fuch  cafes  a  prohibition  will  be  awarded  againft 

'  Vpl.!.  introd.  §  1.  «;  Wwb.  alliance.  179. 

them. 
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them  *.     But,  under  thefe  reftriiflions,  their  ordinary  courfc 
of  proceeding  is  ;  firft,  by  citation,  to  call  the  party  injuring 
before  them.     Then,  by  libely  libtllus^  a  little  book,  or  by 
articles  drawn  out  in  a  formal  allegation,  to  fet  forth  the 
complainant's  ground  of  complaint.     To  this  fucceeds  the 
defendant's  anfwer  upon  oath,  when,  if  he  denies  or  extenuates 
the  charge,  they  proceed  to  proofs  by  witnefTes  examined,  and 
their  depofitions  taken  down  in  writing,  by  an  officer  of  the 
court.     If  the  defendant  has  any  circumftances  to  offer  in  his 
defence,  he  mull  alfo  propound  them  in  what  is  called  his 
defenfve  allegation,  to  which  he  is  entitled  in  his  turn  to  the 
plaintiff^s  anfiver  upon  oath,  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonift.     The  canonical  doftrine 
of  purgation,  whereby  the  parties  were  obliged  to  anfwer 
upon  oath  to  any  matter,  however  criminal,   that  might  be 
objefted  againft  them,   (though  long  ago  overruled  in  the 
court  of  chancery,  the  genius  of  the  Englifh  law  having  broken 
through  the  bondage  impofed  on  it  by  it's  clerical  chancellors, 
and  afferted  the  doctrines  of  judicial  as  well  as  civil  liberty,) 
continued  to  the  middle  of  the  laft  century  to  be  upheld  by 
the  fpiritual  courts  j    when  the  legiflature  was  obliged  to 
£  lOI  3  interpofe,  to  teach  them  a  lelTon  of  fimilar  moderation.     By 
the  ftatute  of  13  Car.  II.  c.  la.  it  is  enaded,  that  it  Ihallnot 
be  lawful  for  any  bifhop  or  ecclefiaftical  judge,  to  tender  or 
adminifter  to  any  perfon  whatfoever,  the  oath  ufually  called 
the  oath  ex  officio,  or  any  other  oath  whereby  he  may  be  com- 
pelled to  confefs,  accufe,  or  purge  himfelf  of  any  criminal 
matter  or  thing,  whereby  he  may  be  liable  to  any  cenfure  or 
punifhment.     When  all  the  pleadings  and  proofs  are  con- 
cluded, they  are  referred  to  the  confi deration,  not  of  a  jury, 
but  of  a  fingle  judge  ;  who  takes  information  by  hearing  advo- 
cates on  both  fides,  and  thereupon  forms  his  interlocutory 
decree  or  definitive  fentence  at  his  own  difcretion  :  from  which 
there  generally  lies  an  appeal,  in  the  feveral  ftages  mentioned 
in  a  former  chapter  *  5  though  if  the  fame  be  not  appealed 
from  in  fifteen  days,  it  is  final,  by  the  ftatute  2$  Hen.  VIII. 
c.  19. 

•  2  Roll.  Abr.  30O,  302.  *  Chap.  5. 

But 
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But  the  point  in  which  thefe  jurifdidlions  are  the  nioft 
defediive,  is  that  of  enforcing  their  fentenccs  when  pro- 
nounced ;  for  which  they  have  no  other  procefs  but  that  of 
excommunication ;  which  is  defcribed  "  to  be  twofold ;  the  lefs, 
and  the  greater  excommunication.  The  lefs  is  an  ecclefiaf- 
tical  cenfure,  excluding  the  party  from  the  participation  of 
the  facraments :  the  greater  proceeds  farther,  and  excludes 
him  not  only  from  thefe,  but  alfo  from  the  company  of  all 
chriftians.  But,  if  the  judge  of  any  fpiritual  court  excom- 
municates a  man  for  a  caufe  of  which  he  hath  not  the  legal 
cognizance,  the  party  may  have  an  a£lion  agamd  him  at 
common  law,  and  he  is  alfo  liable  to  be  indidled  at  the  fuit 
of  the  king ".  ■      '         -rr 

Heavy  as  the  penalty  of  excommunication  is,  confidered 
in  a  ferious  light,  there  are,  notwithftanding,  many  obftinate 
or  profligate  men,  who  would  defpife  the  brutum  fulmen  of 
mere  ecclefiaftical  cenfurcs,  efpecially  when  pronounced  by 
a  petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cofts,  or  for  other  trivial 
caufes.  The  common  la>v  therefore  compaffionately  fteps  in 
to  the  aid  of  the  ecclefiaftical  jurifdi6^ion,  and  kindly  lends  a  [  lOS  ] 
fupporting  hand  to  an  otherwife  tottering  authority.  Imitat- 
ing herein  the  policy  of  our  Britifti  anceftors,  among  whom, 
according  to  Caefar",  whoever  were  interdi«Sled  by  the 
Druids  from  their  facrifices,  "  in  numero  impiorum  acfcelero" 
**  torum  habentur  :  ab  iis  omnes  decedunty  aditum  eorum  fermo- 
"  nemque  defugiunty  ne  quid  ex  contagione  incommodi  accipiaiit : 
*'  neque  iis  petentibus  jus  redditur,  neque  honos  ullus  communica- 
**  turT  And  fo  with  us  by  the  common  law  an  excommuni^ 
cated  perfon  is  difabled  to  do  any  a(Sl,  that  is  required  to  be 
done  by  one  that  is  probus  et  legalis  homo.  He  cannot  ferve 
upon  juries,  cannot  be  a  witnefs  in  any  court  (3),  and, which 

"  Co.  Litt.  133.  ^alnft.  623.  "^  de  beUo  GaU.  1.6. 


(3)  In  antient  times,  a  perfon,  who,  by  his  contempt  of  the  laws 

and  judgments  of  the  church,  had  brought  upon  hirafelf  the  fen- 

VoL.  III.  I  tence 
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is  the  worft  of  all,  cannot  bring  an  adioii,  either  real  or  per- 
fonal,  to  recover  lands  or  money  due  to  him  '.  Nor  is  this 
the  whole :  for  if,  within  forty  days  after  the  fentence  has 
been  publiflied  in  the  church,  the  offender  does  not  fubmit 
and  abide  by  the  fentence  of  the  fplritual  court,  the  bifliop 
may  certify  fuch  contempt  to  the  king  in  chancery.  Upon 
which  there  iflues  out  a  writ  to  the  fheri£F  of  the  county, 
called,  from  the  bifhop's  certificates,  zftgntficavit ;  or  from 
it's  effects  a  writ  de  excommunicato  capiendo :  and  the  fherifF 
fliall  thereupon  take  the  offender,  and  imprifon  him  in  the 
county  gaol,  till  he  is  reconciled  to  the  church,  and  fuch 
reconciliation  certified  by  the  bifhop  -,  under  which  another 
writ,  de  excommunicato  deliierandof  iffues  out  of  chancery  to 
deliver  and  releafe  him  *.  This  procefs  feems  founded  on  the 
charter  of  feparation  (fo  often  referred  to)  of  William  the 
conqueror.  *<  Si  aliquis  per  fuperhiam  elatus  ad  jujlitiam  epifco- 
*'  pa/em  venire  nolueritf  vocetur  /emel,  fecundo,  et  tertio :  quod 
**  ft  necjtc  ad  emendationem  venerit,  excommunicetur ,-  et^ft  opus 
**  fueritf  ad  hoc  vindicandum  fortitudo  et  jujlitia  regis  Jive  vice~ 
**  eomitis  adhibeatur.**  And  in  cafe  of  fubtrafbion  of  tithes, 
a  more  fummary  and  expeditious  affiftance  is  given  by  the 
ftatutes  of  27  Hen.  VIII.  c.  ao.  and  32  Hen,  VIII.  c.  7. 
which  tnzOij  that  upon  complaint  of  any  contempt  or  mif- 
behaviour  of  the  ecclefiaftical  judge  by  the  defendant  in  any 
r  103  3  fuit  for  tithes,  any  privy  counfellor,  or  any  two  juftices  of 
the  peace,  (or,  in  cafe  of  difobedience  to  a  definitive  fen- 
tence, any  two  juftices  of  the  peace,)  may  commit  the  party 
to  prifon  without  bail  or  mainprize,  till   he  enters  into  a 

'Litt.j5  20i.  »F.N.  B.  62. 


tence  of  excommunication,  was  thought  to  be  influenced  by  no 
religious  fentiments,  and  confequently  to  be  regardlefs  of  the  obli- 
gation of  an  oath ;  but  as  the  fame  degree  of  reverence  is  not  at 
prefent  attached  to  the  cenfures  and  decrees  of  the  fplritual  judge, 
and  as  this  incapacity  of  witnefles  is  a  great  obftru6tioD  to  the 
adminiftration  of  juftice,  it  ought  to  be  removed  by  the  authority 
of  the  legiflature< 

recog- 
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recognizance  with  fufficient  fureties  to  give  due  obedience  to 
the  procefs  and  fentence  of  the  court.  Thefe  timely  aids, 
which  the  common  and  ftatute  laws  have  lent  to  the  eccle- 
fiaftical  jurifdidion,  may  ferve  to  refute  that  groundlefs 
notion  which  feme  are  too  apt  to  entertain^  that  the  courts 
of  Weftminfter-hall  are  at  open  variance  with  thofe  at  doc- 
tors' commons.  It  is  true  that  they  are  fometimes  obliged 
to  ufe  a  parental  authority,  in  corre£ling  the  excefles  of  thefe 
inferior  courts,  and  keeping  them  within  their  legal  bounds ; 
but,  on  the  other  hand,  they  afford  them  a  parental  afiiflance 
in  reprefGng  the  infolence  of  contumacious  delinquents,  and 
refcuing  their  jurifdi£tion  from  that  contempt,  which  for 
want  of  fufficient  compulfive  powers  would  otherwife  be  furc 
to  attend  it  (4). 

11.  I  AM  next  to  confider  the  injuries  cognizable  In  the 
court  military y  or  court  of  chivalry.  The  jurifdiflion  of  which 
is  declared  by  ftatute  13  Ric.  II.  c.  %,  to  be  this :  "  that  it 
*'  hath  cognizance  of  contrails  touching  deeds  of  arms  or 
*<  of  war,  out  of  the  realm,  and  alfo  of  things  which  touch 
**  war  within  the  realm,  which  cannot  be  determined  or  dif- 
'*  cuffed  by  the  common  law ;  together  with  other  ufages 
'*  and  cuftoms  to  the  fame  matters  appertaining."  So  that 
wherever  the  common  law  can  give  redrefs,  this  court  hath 
no  jurifdidiion :  which  has  thrown  it  entirely  out  of  ufe  as  to 

(4)  In  the  ecclefiaflical  courts  the  maxim  is,  that  nuUum  tempus 
occurrit  eccleftt.,  or  that  there  is  no  limitation  to  a  profecution  for  a 
fpiritual  offence  ;  and  it  was  thought  a  great  grievance,  that  the 
peace  of  families  might  be  diflurbed  by  a  profecution  for  a  crime 
of  incontinence  committed  many  years  before ;  it  was  therefore 
enaAed  by  the  27  Geo.  III.  c.  44.  that  no  profecution  fhould  be 
commenced  in  the  fpiritual  courts  for  defamation  after  fix  months ; 
or  for  fornication  or  incontinence,  or  for  flriking  or  brawling  in  a 
church  or  church-yard,  after  eight  months  ;  and  that,  in  no  cafe, 
parties  who  had  intermarried  fhould  be  profecuted  for  their  previous 
fornication.  > 

I  2  the 
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the  matter  of  contra£ls,  all  fuch  being  ufually  cognizable  in 
the  courts  of  Wef^ninfter-hall,  if  not  dire£lly,  at  leaft  by 
fii^ion  of  law :  as  if  a  contraft  be  made  at  Gibraltar,  the 
plaintiff  may  fuppofe  it  made  at  Northampton  ;  for  the 
locality,  or  place  of  making  it,  is  of  no  confequence  with 
regard  to  the  validity  of  the  contraft. 

The  words,  "  other  ufages  and  cuftoms,"  fupport  the 
claim  of  this  court,  i.  To  give  relief  to  fuch  of  the  nobi- 
lity and  gentry  as  think  themfelves  aggrieved  in  matters  of 
honour;  and  2.  To  keep  up  the  diftinftion  of  degrees  and 
f  104  ]  quality.  Whence  it  follows,  that  the  civil  jurifdi£lion  of 
this  court  of  chivalry  is  principally  in  two  points ;  the 
rcdrefling  injuries  of  honour,  and  correfting  encroachments 
in  matters  of  coat-armour,  precedency,  and  other  di(lin£^ions 
of  families. 

As  a  court  of  honour,  it  is  to  give  fatisfaftion  to  all  fuch 
as  are  aggrieved  in  that  point ;  a  point  of  a  nature  fo  nice 
and  delicate,  that  it's  wrongs  and  injuries  efcape  the  notice  of 
the  common  law,  and  yet  are  fit  to  be  redrefled  fome where. 
Such,  for  inftance,  as  calling  a  man  a  coward,  or  giving  him 
the  lie ;  for  which,  as  they  are  produftive  of  no  immediate 
damage  to  his  perfon  or  property,  no  a^ion  will  lie  in  the 
courts  at  Weftminfter :  and  yet  they  are  fuch  injuries  as 
will  prompt  every  man  of  fpirit  to  demand  fome  honourable 
amends,  which  by  the  antient  law  of  the  land  was  appointed 
to  be  given  in  the  court  of  chivalry  *.  But  modern  refolu- 
tions  have  determined,  that  how  much  foever  fuch  a  jurif- 
di£lion  may  be  ^rpedient,  yet  no  aftion  for  words  will  at 
prefent  lie  therein  "*.  And  it  hath  always  been  moft  clearly 
holden  c,  that  as  this  court  cannot  meddle  with  any  thing 
determinable  by  the  common  law,  it  therefore  can  give  no 
pecuniary  fatisfafbion  or  damages ;  inafmuch  as  the  quantity 

•  Yearbook,  37  Hen.  VI.  21.  SeWes  "  S*lk.  533.    7  Mod.  125.    2  Hawk, 

of  du«l»,  c.  10.    Hal.  hift.  C. L.  87.        P.  C.  1 1.  «  Hal.  hift.  C. L.  37. 
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and  determination  thereof  is  ever  of  common  law  cogni- 
zance. And  therefore  this  court  of  chivalry  can  at  moft 
only  order  reparation  in  point  of  honour ;  as,  to  compel  the 
defendant  mendac'ium  Jthi  ipjl  imponerey  or  to  take  the  lie  that' 
he  has  given  upon  himfelf,  or  to  make  fuch  other  fubmif- 
fion  as  the  laws  of  honour  may  require  ^.  Neither  can  this 
court,  as  to  the  point  of  reparation  in  honour,  hold  plea  of 
any  fuch  word  or  thing,  wherein  the  party  is  relievable  by 
the  courts  of  common  law.  As  if  a  man  gives  another  a 
blow,  or  calls  him  thief  or  murderer  j  for  in  both  thefe 
cafes  the  common  law  has  pointed  out  his  proper  remedy  by 
a£lion. 

As  to  the  other  point  of  it*s  civil  jurifdi£tion,  the  redrefl^  ^  ud5  jl 
ing  of  encroachments  and  ufurpations  in  matters  of  heraldry 
and  coat-armour :  it  is  the  buflnefs  of  this  court,  according 
to  fir  Matthew  Hale,  to  adjuft  the  right  of  armorial  enfigns, 
bearings,  crefts,  fupporters,  pennons,  5s*c.;  and  alfo  rights  of 
place  or  precedence,  where  the  king's  patent  or  a^  of  par- 
liament (which  cannot  be  overruled  by  this  court)  have  not 
already  determined  it. 

The  proceedings  In  this  court  are  by  petition.  In  a  fum- 
mary  way  ;  and  the  trial  not  by  a  jury  of  twelve  men,  but 
by  witnefles,  or  by  combat '.  But  as  it  cannot  imprifon, 
not  being  a  court  of  record,  and  as  by  the  refolutions  of 
the  fuperior  courts  ?t  is  now  confined  to  fo  narrow  and 
reftrained  a  jurifdiStion,  it  has  fallen  into  contempt  and  dif- 
ufe.  The  marfhalling  of  coat-armour,  which  was  formerly 
the  pride  and  ftudy  of  all  the  beft  families  in  the  kingdom, 
is  now  greatly  difregarded  j  and  has  fallen  into  the  hands 
of  certain  ofiicers  and  attendants  upon  this  court,  called 
heralds,  who  confider  it  only  as  a  matter  of  lucre,  and  not 
of  juftice:  whereby  fuch  falfity  and  confufion  have  crept 
into  their  records,  (which  ought  to  be  the  {landing  evi- 
dence of  families,  defcents,  and  coat-armour,)  that,  though 

"  1  Roll.  Abr.  128.  '  Co.  Litt.  261. 
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formerly  fome  credit  has  been  paid  to  their  teftimony,  now 
even  their  common  feal  will  hot  be  received  as  evidence 
in  any  court  of  juftice  in  the  kingdom  *".  But  their  original 
vifitation  books,  compiled   when  progrefles  were  folemnly 

^  and   regularly  made   into  every  part   of  the   kingdom,  tp 

inquire  into  the  ftate  of  families,  and  to  regifter  fuch  mar- 
riages and  defcents  as  were  verified  to  them  upon  oath,  are 
allowed  to  be  good  evidence  of  pedigrees  ^.  And  it  is  much 
to  be  wifhed,  that  this  practice  of  viCtation  at  certain 
periods  were  revived ;  for  the  failure  of  inquifitions  pojl 
woHeniy  by  the  abolition  of  military  tenures,  combined  with 
the  negligence  of  the  heralds  in  omitting  their  ufual  pro- 
grefles, has  rendered    the  proof  of  a  modern  defcent,  for 

£  Io6  ]  the  recovery  of  an  eftate  or  fucceflion  to  a  title  of  honour, 
more  difficult  than  that  of  an  anticnt.  .  This  will  be  indeed 
remedied  for  the  future,  with  refpefl  to  claims  of  peerage, 
by  a  late  Handing  order  ^  of  the  houfe  of  lords  ;  directing 
the  heralds  to  take  exaft  accounts,  and  preferve  regular 
entries  of  all  peers  and  peerefles  of  England,  and  their  re- 
fpedtive  defcendants ;  and  that  an  exaci  pedigree  of  each  peer 
and  his  family  fhall,  on  the  day  of  his  firft  admiflion,  be 
delivered  to  the  houfe  by  garter,  the  principal  king-at-arms. 
But  the  general  inconvenience,  afFefting  more  private  fuc- 
ceffions,  ftill  continues  without  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admi- 
I  ralty  courts,  are  the  next  obje«Sl  of  our  inquiries.     Thefe 

urts  have  jurifdiftion  and  power  to  try  and  determine  all 
maritime  caufes  •,  or  fuch  injuries,  which,  though  they  are 
in  their  nature  of  common  law  cognizance,  yet  being  com- 
dnitted  on  the  high  feas,  out  of  the  reach  of  our  ordinary 
courts  of  juftice,  are  therefore  to  be  remedied  in  a  peculiar 
court  of  their  own.  All  admiralty  caufes  muft  be  therefore 
caufes  ariGng  wholly  upon  the  fea,  and  not  within  the  pre- 


'  2  Roll.  Abr.  686.    2  Jon.  224.  "  n  May,  1767. 
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cm€ts  of  any  county  «  (4).  For  the  ftatute  13  Ric.  II.  c.  5. 
dircfts  that  the  adnairal  and  his  deputy  fhall  not  meddle  with 
any  thing,  but  only  things  done  upon  the  fea  ;  and  the  ftatute 
1^  JR.ic.IL  c.  3.  declares  that  the  court  of  the  admiral  hath 
no  manner  of  cognizance  of  any  contradl,  or  of  any  otheir 
thing,  done  within  the  body  of  any  county,  either  by  laiid  or 
by  water ;  nor  of  any  wreck  of  the  fea :  for  that  muft  be  caft 
on  land  before  it  becomes  a  wreck  K  But  it  is  otherwife  of 
things ^otfam,jetfamy  znd  ligan  ,•  for  over  them  the  admiral 
hath  jurifdiftion,  as  they  are  in  and  upon  the  fea  ^.  If  part 
of  any  contraft,  or  other  caufe  of  aftion,  doth  arife  upon 
the  fea,  and  part  upon  the  land,  the  common  law  excludes 
the  admiralty  court  from  it's  jurifdi<3:ion  ;  for,  part  belonging 
properly  to  one  cognizance  and  part  to, another,  the  common 
or  general  Jaw  takes  place  of  the  particular  *.  Therefore, 
though  pure  maritime  acquifitions,  which  are  earned  and  [  107  l 
become  due  on  the  high  feas,  as  feamen's  wages,  are  one 
proper  objeQ;  of  the  admiralty  jurifdi£tion,  even  though  the 
contraft  for  them  be  made  upon  land  •"  ;  yet,  in  general,  if 
there  be  a  contra£t  made  in  England  and  to  be  executed  upon 
the  feas,  as  a  charterparty  or  covenant  that  a  fhip  fhall  fail 
to  Jamaica,  or  fhall  be  in  fuch  a  latitude  by  fuch  a  day  ;  or 
a  contraft  made  upon  the  fea  to  be  performed  in  England,  as 
a  bond  made  on  fhipboard  to  pay  money  in  London  or  the 
like ;  thefe  kinds  of  mixed  contra£ts  belong  not  to  the  admi- 
ralty jurifdiftion,  but  to  the  courts  of  common  law  °,  And 
indeed  it  hath  been,  farther  holden,  that  the  admiralty  court 
cannot  hold  plea  of  any  contraft  under  feal  °, 

And  alfo,  as  the  courts  of  common  law  have  obtained  a 
concurrent  jurifdidlion  with  the  court  of  chivalry  with  regard 

'  Co.  Liu.  260.     Hob.  79,  ^   1  Ventr.  146. 

J  See  book  I.  ch.  8.  ,   °  Hob.  12.    Hal.hifi.  C.  L.  35. 

"  5  Rep.  106.  •  Hob.  212, 

'  Co.  Litt.  261. 


(4)  See  much  learning  refpefUng  the  jurifdiAion  of  the  court 
of  ftdmiralty  in  the  cafe  of  Le  Caux  v.  Eden,  Doug,  573. 
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to  foreign  contraftSj  by  fuppofing  them  made  in  England  ; 
fo  it  is  no  uncommon  thing  for  a  plaintiflF  to  feign  that  a 
contrafl,  really  made  at  fea,  was  made  at  the  royal  exchange, 
or  other  inland  place,  in  order  to  draw  the  cognizance  of  the 
fuit  from  the  courts  of  admiralty  to  thofe  of  Weftminfter- 
hall  P.  This  the  civilians  exclaim  againft  loudly,  as  inequi- 
table and  abfurd  ;  and  fir  Thomas  Ridley  "^  hath  very  gravely 
proved  it  to  be  impoflible,  for  the  (hip  in  which  fuch  caufe 
of  action  arifes  to  be  really  at  the  royal  exchange  in  Cornhill. 
But  our  lawyers  juftify  this  fi£l:ion,  by  alleging  (as  before) 
that  the  locality  of  fuch  contracts  is  not  at  all  eflential  to  the 
merits  of  them  ;  and  that  learned  civilian  himfelf  feems  to 
have  forgotten  how  much  fuch  fictions  are  adopted  and 
encouraged  in  the  Roman  law  :  that  a  fon  killed  in  battle  is 
fuppofed  to  live  for  ever  for  the  benefit  of  his  parents  •" ;  and 
that,  by  the  fiftion  oi  poftliminium  and  the  lex  Corneliof  cap- 
tives, when  freed  from  bondage,  were  held  to  have  never 
been  prifoners  *,  and  fuch  as  died  in  captivity  were  fuppofed 
to  have  died  in  their  own  country  ^ 

[  lo8  ]  Where  the  admiral's  court  hath  not  original  jurifdidiion 
of  the  caufe,  though  there  fhould  arife  in  it  a  queftion  that 
is  proper  for  the  cognizance  of  that  court,  yet  that  doth  not 
alter  nor  take  away  the  exclufive  jurifdi£lion  of  the  common 
law  '.  And  fo  vice  verfoy  if  it  hath  jurifdidion  of  the  ori- 
ginal, it  hath  alfo  jurifdi(9:ion  of  all  confequential  queftions, 
though  properly  determinable  at  common  law  ^.  Wherefore, 
among  other  reafons,  a  fuit  for  beaconage  of  a  beacon  (land- 
ing on  a  rock  in  the  fea  may  be  brought  in  the  court  of 
admiralty,  the  admiral  having  an  original  jurifdiftion  over 
beacons  ".  In  cafe  of  prizes  alfo  in  time  of  war,  between 
our  own  nation  and  another,  or  between  two  other  nations, 
which  are  taken  at  fea,  and  brought  into  our  ports,  the  courts 

P  4lnft.  134.  '  Ff.  49.  15.  18. 

*  View  of  the  civil  law,  b.3.  p.  1.  §  3.     "  Comb.  462. 

^  Jnji.l.tit.'ld.  '  laRep.  53.  2Ley.23.  Hardr.  183. 

•  Ff.  49.  15.  12.  §  6.  "1  Sid.  158. 
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of  admiralty  have  an  undifturbed  andexclufive  jurifdidiion  to 
determine  the  fame  according  to  the  law  of  nations ". 

-  The  proceedings  of  the  courts  of  admiralty  bear  much 
refemblance  to  thofe  of  the  civil  law,but  are  not  entirely  found- 
ed thereon  :  and  they  likewife  adopt  and  make  ufe  of  other 
laws,  as  occafion  requires  \  fuch  as  the  Rhodian  laws  and 
the  laws  of  Oleron  y.  For  the  law  of  England,  as  has  fre- 
quently been  obfervcd,  doth  not  acknowledge  or  pay  any 
deference  to  the  civil  law  confidered  as  fuch  ;  but  merely  per- 
mits its  ufe  in  fuch  cafes  where  it  judged  it's  determinations 
equitable,  and  therefore  blends  it,  in  the  prefent  inflance> 
with  other  marine  laws  :  the  whole  being  correfted,  altered^ 
and  amended  by  a£ls  of  parliament  and  common  ufage  •,  fo 
that  out  of  this  compoGtion  a  body  of  jurifprudence  Is  ex- 
trafted,  which  owes  it's  authority  only  to  it's  reception  here 
by  confent  of  the  crown  and  people.  The  firft  procefs  in 
thefe  courts  is  frequently  by  arreft  of  the  defendant's  perfon  ^; 
and  they  alfo  take  recognizances  or  ftipulations  of  certain 
fidejuflbrs  in  the  nature  of  bail  *,  and  in  cafe  of  default  may  f  100  1 
imprifon  both  them  and  their  principal  *>.  They  may  alfo 
fine  and  imprifon  for  a  contempt  in  the  face  of  the  court '. 
And  all  this  is  fupported  by  immemorial  ufage,  grounded  on 
the  neceffity  of  fuppcrting  a  jurifdiftion  fo  extenGve** ;  though 
oppofite  to  the  ufual  do£lrines  of  the  common  law :  thefe 
being  no  courts  of  record,  becaufe  in  general  their  procefs  is 
much  conformed  to  that  of  the  civil  law*. 

rV.  I  AM  next  to  confider  fuch  injuries  as  are  cognizable 
by  the  courts  of  the  common  law.  And  herein  I  fhall  for  the 
prefent  only  remark,  that  all  poffible  injuries  whatfoever, 
that  did  not  fall  within  the  exclufive  cognizance  of  either  the 
ecclefiaftical,  military,  or  maritime  tribunals,  are  for  that  very 

*  2  Show.  232.     Comb.  474.  •»  i  Roll.  Abr.  531.  Godb.  193. 260. 

y  Hale,  hift.  C.  L.  36.     Co.  Litt.  11.  '  l  Ventr.  l. 

^  Clerke  pro*,  cur.  adm.  §  13,  '  l  Keb.  552. 

»  Ibid.  §  11.     1  Roll.  Abr.  531.  «  Bm.Abr.t.  error,  177. 
RayiB.  78.    Lord  Raym.  1296. 
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reafon  within  the  cognizance  of  the  common  law  courts  of 
juftice.  For  it  is  a  fettled  and  invariable  principle  in  the  laws 
of  England,  that  every  right  when  withheld  mud  have  a 
remedy,  and  every  injury  it's  proper  redrefs.  The  definition 
and  explication  of  thefe  numerous  injuries,  and  their  refpec- 
tive  legal  remedies,  will  employ  our  attention  for  many  fub- 
fequent  chapters.  But  before  we  conclude  the  prcfent,  I 
(hall  juft  mention  two  fpecies  of  injuries,  which  will  properly 
fall  now  within  our  immediate  confideration  :  and  which  are, 
either  when  juftice  is  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  caufe ;  or,  when  fuch  inferior  court 
takes  upon  itfelf  to  examine  a  caufe  and  decide  the  merits 
without  a  legal  authority. 

I.  The  firft  of  thefe  injuries,  refufal  or  negleft  of  juftice, 
is  remedied  either  by  writ  oi procedendoy  or  of  mandamus,  A 
writ  oi  procedendo  ad  judicium  iffues  out  of  the  court  of  chan- 
cery, where  judges  of  any  fubordinate  court  do  delay  the  par- 
ties j  for  that  they  will  not  give  judgment,  either  on  the  one 
fide  or  on  the  other,  when  they  ought  fo  to  do.  In  this  cafe  a 
writ  oi  procedendo  fliall  be  awarded,  commanding  them  in  the 
king's  name  to  proceed  to  judgment ;  but  without  fpeci- 
fying  any  particular  judgment,  for  that  (if  erroneous)  may 
be  fet  afide  in  the  courfe  of  appeal,  or  by  writ  of  error  or 
p  no]  falfe  judgment:  and  upon  farther  negled  or  refufal,  the 
judges  of  the  inferior  court  may  be  puniftied  for  their  con- 
tempt, by  writ  of  attachment  returnable  in  the  king's  bench 
or  common  pleas  ^. 

• 
A  WRIT  of  mandamus  is,  in  general,  a  command  ifluing 
in  the  king's  name  from  the  court  of  king's  bench,  and 
diredied  to  any  perfon,  corporation,  or  inferior  court  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do 
fome  particular  thing  therein  fpecified,  which  appertains  to 
their  office  and  duty,  and  which  the  court  of  king's  bench 
has  previoufly  determined,  or  at  leaft  fuppofes  to  be  confo- 

'  F.N.B.  IW,  154.  %i(i, 
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nant  to  right  and  juftice.  It  is  a  high  prerogative  writ,  of  z 
moft  extenfivcly  remedial  nature  ;  and  may  be  iffued  in  feme 
cafes  where  the  injured  party  has  alfo  another  more  tedious 
method  of  redrefs,  as  in  the  cafe  of  admiflion  or  reftitution  to 
an  office ;  but  it  iffues  in  all  cafes  where  the  party  hath  a 
right  to  have  any  thing  done,  and  hath  no  other  fpecific 
means  of  compelling  it's  performance.  A  mandamus  therefore 
lies  to  compel  the  admiffion  or  reftoration  of  the  party  ap- 
plying to  any  office  or  franchife  of  a  public  nature,  whether 
Spiritual  or  temporal ;  to  academical  degrees  ;  to  the  ufe  of  a 
meeting-houfe,  ^c. :  it  lies  for  the  produiftion,  infpe£lion, 
or  delivery  of  public  books  and  papers  ;  for  the  furrender  of 
the  regalia  of  a  corporation  j  to  oblige  bodies  corporate  to 
affix  their  common  feal ;  to  compel  the  holding  of  a  court ; 
and  for  an  infinite  number  of  other  purpofes,  which  it  id 
impoffible  to  recite  minutely.  But  at  prefent  we  are  more 
particularly  to  remark,  that  it  iffiies  to  the  judges  of  any  infe- 
rior court,  commanding  them  to  do  juftice  according  to  the 
powers  of  their  office,  whenever  the  fame  is  delayed.  For  it 
is  the  peculiar  bufinefs  of  the  court  of  king's  bench  to 
fuperintend  all  inferior  tribunals,  and  therein  to  inforce  the 
due  exercife  of  thofe  judicial  or  minifterial  powers,  with 
which  the  crown  or  legiflature  have  invefted  them  :  and  this 
ilot  only  by  reftraining  their  excefles,  but  alfo  by  quickening 
their  negligence,  and  obviating  their  denial  of  juftice.  A  [ill] 
mandamus  may  therefore  be  had  to  the  courts  of  the  city  of 
London,  to  enter  up  judgment « ;  to  the  fpiritual  courts  to 
grant  an  adminiftration,  to  fwear  a  church-warden,  and  the 
like.  This  writ  is  grounded  on  a  fuggeftion,  by  the  oath  of 
the  party  injured,  of  his  own  right,  and  the  denial  of  juftice 
below :  whereupon,  in  order  more  fully  to  fatisfy  the  court 
that  there  is  a  probable  ground  for  fuch  interpofition^  a  rule 
is  made  (except  in  fome  general  cafes,  where  the  probable 
ground  is  manifeft)  directing  the  party  complained  of  to  ftiew 
caufe  why  a  writ  of  mandamus  fhould  not  iffiie  :  and,  if  he 
(hews  no  fufficient  caufe,  the  writ  itfelf  is  iffued,  at  firft  in 

jjt  «  Raym,  214. 
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the  alternative,  either  to  do  thus,  or  fignify  fome  reafon  to 
the  contrary  }  to  which  a  return,  or  anfwer,  muft  be  made  at 
a  certain  day.  And,  if  the  inferior  judge,  or  other  perfon  to 
whom  the  writ  is  directed,  returns  or  fignifies  an  infufficient 
reafon,  then  there  iflues  in  the  fecond  place  a  peremptory  man- 
damus ^  to  do  the  thing  abfolutely  ;  to  which  no  other  return 
will  be  admitted,  but  a  certificate  of  perfect  obedience  and 
due  execution  of  the  writ.  If  the  inferior  judge  or  other 
perfon  makes  no  return,  or  fails  in  his  refpefl.  and  obedience, 
he  is  punifliable  for  his  contempt  by  attachment.  But,  if 
he,  at  the  firft,  returns  a  fufficient  caufe,  although  it  fhould 
be  falfe  in  fadt,  the  court  of  king's  bench  will  not  try  the 
truth  of  the  fa£l  upoa  affidavits  ;  but  will  for  the  prefent  be- 
lieve him,  and  proceed  no  farther  on  the  mandamus.  But  then 
the  party  injured  may  have  an  a£lion  againft  him  for  his  falfe 
return,  and  (if  found  to  be  falfe  by  the  jury)  fhall  recover 
damages  equivalent  to  the  injury  fuftained  ;  together  with  a 
peremptory  mandamus  to  the  defendant  to  do  his  duty  (5).  Thus 
much  for  the  injury  of  negledl  or  refufal  of  juftice. 

2.  The  other  injury,  which  is  that  of  encroachment  of 
jurifdid^ion,  or  calling  one  coram  non  judice,  to  anfwer  in  a 
court  that  has  no  legal  cognizance  of  the  caufe,  is  alfo  a 
grievance,  for  which  the  common  law  has  provided  a  remedy 
by  the  writ  of  prohibition. 

r  1 1 2  ]  -A.  PROHIBITION  is  a  writ  ifluing  properly  only  out  of 
the  court  of  king's  bench,  being  the  king's  prerogative  writ ; 
but,  for  the  furtherance  of  juftice,  it  may  now  alfo  be  had 
in  fome  cafes  out  of  the  court  of  chancery'',  common  pleas ^ 
or  exchequer'';  diredled  to  the  judge  and  parties  of  a  fuit  in 
any  inferior  court,  commanding  them  to  ceafe  from  the  pro- 

"  1  P.  Wms.  476.  ^  Palmer.  523. 

'  Hob.  15. 


(5)  See  further  upon  the  writ  oi  mandamus j  p.  264.  poll. 
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fecution  thereof,  upon  a  fuggeftion,  that  either  the  caufe 
originally,  or  fome  collateral  matter  arifing  therein,  does  not 
belong  to  that  jurifdidlion,  but  to  the  cognizance  of  fome 
other  court.  This  writ  may  iflue  either  to  inferior  courts  of 
common  law  j  as,  to  the  courts  of  the  counties  palatine  or 
principality  of  Wales,  if  they  hold  plea  of  land  or  other 
matters  not  lying  within  their  refpeftive  franchifes  ' ;  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold 
plea  of  any  matter  of  the  value  of  forty  fliillings  ™  :  or  it  may 
be  dire6ked  to  the  courts  chriftian,  the  univerfity  courts,  the  ' 

court  of  chivalry,  or  the  court  of  admiralty,  where  they  con- 
cern themfelves  with  any  matter  not  within  their  jurifdi6lion; 
as  if  the  firft  (hould  attempt  to  try  the  validity  of  a  cuftom 
pleaded,  or  the  latter  a  contrail  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within 
their  cognizance,  they  tranfgrefs  the  bounds  prefcribed  to 
them  by  the  laws  of  England  ;  as  where  they  require  two 
witnefles  to  prove  the  payment  of  a  legacy,  a  releafe  of 
tithes  °,  or  the  like  ;  in  fuch  cafes  alfo  a  prohibition  will  be 
awarded.  For,  as  the  fa£t  of  figning  a  releafe,  or  of  a6lual 
payment,  is  not  properly  a  fpiritual  queftion,  but  only 
allowed  to  be  decided  in  thofe  courts,  becaufe  incident  or 
acceflbry  to  fome  original  queftion  clearly  within  their  jurif- 
di£lion  j  it  ought  therefore,  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  fpiritual,  but  the  temporal  law  ; 
elfe  the  fame  queftion  might  be  determined  different  ways, 
according  to  the  court  in  which  the  fuit  is  depending :  an 
impropriety,  which  no  wife  government  can  or  ought  to 
endure,  and  which  is  therefore  a  ground  of  prohibition.  And  C  ^^S  3 
if  either  the  judge  or  the  party  (hall  proceed  after  fuph  pro- 
hibition,, an  attachment  may  be  had  againft  them,  to  punifh 
them  for  the  contempt,  at  the  difcretion  of  the  court  that 
awarded  it  ° ;  and  an  adlion  will  lie  againft  them,  to  repair 
the  party  injured  in  damages. 

Lord  Raym.  1408.  -  "Cro.  Elk,  666.  -Hob.  188. 

"'Fioch.L.451.  '  "F.N.B.  40. 

So 
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So  long  as  the  idea  continued  among  the  clergy,  that  the 
ccclefiaftical  ftate  was  wholly  independent  of  the  civil,  great 
ftruggles  were  conftantly  maintained  between  the  temporal 
courts  and  the  fpiritual,  concerning  the  writ  of  prohibition 
and  the  proper  objects  of  it ;  even  from  the  time  of  the  con- 
ftitutlons  of  Clarendon,  made  in  oppofition  to  the  claims  of 
archbiftiop  Becket  in  lo  Hen.  II.  to  the  exhibition  of  certain 
articles  of  complaint  to  the  king  by  archbiftiop  Bancroft  in 
3  Jac.  I.  on  behalf  of  the  ecclefiaftical  courts  :  from  which, 
and  from  the  anfwers  to  them  figned  by  all  the  judges  of 
Weftminfter-hall  p,  much  may  be  colle£ted  concerning  the 
reafons  of  granting  and  methods  of  proceeding  upon  prohibi- 
tions. A  ftiort  fummary  of  the  latter  is  as  follows  :  The 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,  fetting  forth  in  a  fuggeftion  upon  record  the  nature 
and  caufe  of  his  complaint,  in  being  drawn  ad  al'tiid  exatnen^ 
by  a  jurifdi(Sl:ion  or  manner  of  procefs  difallowed  by  the  laws 
of  the  kingdom  :  upon  which,  if  the  matter  alleged  appears 
to  the  court  to  be  fufficient,  the  writ  of  prohibition  immedi- 
ately iflues  i  commanding  the  judge  not  to  hold,  and  the  party 
notio  profecute,  the  plea  (6).     But  fometimes  the  point  may 

M  2  Inft.  601 — 618. 


,  (6)  The  general  grounds  for  a  prohibition  to  the  ecclefiaftical 
courts  are,  either  a  defeft  of  jurifdiftion  or  a  defeft  in  the  mode 
of  trial.  If  any  fa6l  be  pleaded  in  the  court  below,  and  the  parties 
are  at  iffue,  that  court  has  no  jurifdiftion  to  try  it,  becaufe  it 
cannot  proceed  according  to  the  rules  of  the  common  law  ;  and  in 
f^ch  cafe  a  prohibition  hes.  Or  where  the  fpiritual  court  has  no 
original  jurifdiAion,  a  prohibition  may  be  granted  even  after  fen- 
tence.  But  where  it  has  jurifdiflion,  and  gives  a  wrong  judgment, 
it  is  the  fubjeft  matter  of  appeal  and  not  of  prohibition.  Lord 
Kenyoriy  ^T,  R.  ^. 

But  when  a  prohibition  is  granted  after  fentence,  the  want  of 
jurifdiftion  muft  appear  upon  the  face  of  the  proceedings  of  the 
fpiritual  court.     Ibid.  Cotvp.  422.     See  alfo  4  T.  /2.  382. 
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be  too  nice  and  doubtful  to  be  decided  merely  upon  a  motion: 
and  then,  for  the  more  folemn  determination  of  the  queftion, 
the  party  applying  for  the  prohibition  is  dire£l:ed  by  the 
court  to  declare  a  prohibition  ;  that  is,  to  profecute  an  aftion, 
by  filing  a  declaration,  againft  the  other,  upon  a  fuppofition 
or  fi«S^ion  (which  is  not  traverfable  q)  that  he  has  pro- 
ceeded in  the  fuit  below,  notwithftanding  the  writ  of 
prohibition.  And  if,  upon  demurrer  and  argument,  the 
court  (hall  finally  be  of  opinion,  that  the  matter  fuggefted 
is  a  good  and  fufficient  ground  of  prohibition  in  point" of  [  II4  ] 
law,  then  judgment  with  nominal  damages  (hall  be  given 
for  the  party  complaining,  and  the  defendant,  and  alfo  the 
inferior  court,  (hall  be  prohibited  from  proceeding  any  far- 
ther. On  the  other  hand,  if  the  fuperior  court  fliall  think 
it  no  competent  ground  for  reftraining  the  inferior  jurifdic- 
tion,  then  judgment  fhall  be  given  againft  him  who  applied 
for  the  prohibition  in  the  court  above,  and  a  writ  of  con- 
fuhation  (hall  be  awarded ;  fo  called,  becaufe,  upon  deli- 
beration and  confultation  had,  the  judges  find  the  prohibition 
to  be  ill-founded,  and  therefore  by  this  writ  they  return  the 
caufe  to  it's  original  jurifdi£tion,  to  be  there  determined,  in 
the  inferior  court.  And,  even  in  ordinary  cafes,  the  writ 
of  prohibition  is  not  abfolutely  final  and  conclufive.  For 
though  the  ground  be  a  proper  one  in  point  of  lanvy  for 
granting  the  prohibition,  yet  if  the  faB  that  gave  rife  to  it 
be  afterwards  falfified,  the  caufe  fhall  be  remanded  to  the 
prior  jurifdiftion.  If,  for  inftance,  a  cuftom  be  pleaded  in 
the  fpiritual  court ;  a  prohibition  ought  to  go,  becaufe  that 
court  has  no  authority  to  try  it :  but,  if  the  fa£l  of  fuch  a 
cuftom  be  brought  to  a  competent  trial,  and  be  there  found 
falfe,  a  writ  of  confultation  will  be  granted.  For  this  pur- 
pofe  the  party  prohibited  may  appear  to  the  prohibition, 
and  take  a  declaration,  (which  muft  always  purfue  the  , 
fuggeftion,)  and  fo  plead  to  iflue  upon  itj  denying  the 
contempt,  and  traverfing  the  cuftom  upon  which  the  pro- 
hibition was  grounded :  and,  if  that  iflue  be  found  for  tha 

*  Barn.  Not,  4to.  148. 

defendant, 
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defendant,  he  (hall  then  have  a  writ  of  confultatlon.  The  writ 
of  confultatioh  may  alfo  be,  and  is  frequently,  granted  by  the 
court  without  any  aftion  brought ;  when,  after  a  prohibition 
ifTued,  upon  more  mature  confideration  the  court  are  of 
opinion  that  the  matter  fuggefted  is  not  a  good  and  fufficient 
ground  to  flop  the  proceedings  below.  Thus  careful  has 
the  law  been,  in  compelling  the  inferior  courts  to  do  ample 
and  fpeedy  juftice ;  in  preventing  them  from  tranfgrefhng 
their  due  bounds ;  and  in  allowing  them  the  undifturbed 
cognizance  of  fuch  caufes  as  by  right,  founded  on  the  ufage 
of  the  kingdom  or  a£l  of  parliament,  do  properly  belong  to 
their  jurifdi£tion. 
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CHAPTER    THE    EIGHTH. 


OF  WRONGS,    AND    THEIR    REMEDIES, 

RESPECTING    THE    RIGHTS    OP    PERSONS. 


THE  former  chapters  of  this  part  of  our  commentaries 
having  been  employed  in  defcribing  the  feveral  methods 
of  redreffing  private  wrongs,  either  by  the  mere  z€t  of  the 
parties,  or  the  mere  operation  of  law }  and  in  treating  of  the 
nature  and  feveral  fpecies  of  courts ;  together  with  the  cog- 
nizance of  wrongs  or  injuries  by  private  or  fpecial  tribunals, 
and  the  public  ecclefiaftical,  military,  and  maritime  jurifdic- 
tions  of  this  kingdom  5  I  come  now  to  confider  at  large,  and 
in  a  more  particular  manner,  the  rcfpedlive  remedies  in  the 
public  and  general  courts  of  common  law,  for  injuries  or 
private  wrongs  of  any  denomination  whatfoever,  not  exclu- 
fively  appropriated  to  any  of  the  former  tribunals.  And 
herein  I  (hall,  firft,  define  the  feveral  injuries  cognizable 
by  the  courts  of  common  law,  with  the  refpe£tive  remedies 
applicable  to  each  particular  injury :  and  (hall,  fecondly, 
defcribe  the  method  of  purfuing  and  obtaining  thefe  reme- 
dies in  the  feveral  courts. 

First  then,  as  to  the  feveral  injuries  cognizable  by  the 
courts  of  common  law,  with  the  refpeftive  remedies  applica- 
ble to  each  particular  injury.  And,  in  treating  of  thefe,  I 
(hall  at  prefent  confine  myfelf  to  fuch  wrongs  as  may  be 
committed  in  the  mutual  intercourfe  between  fubje£l  and 
fubjedl  i  which  the  king  as  the  fountain  of  juftice  is  officially 
bound  to  redrefs  in  the  ordinary  forms  of  law :  referving  fuch 

Vol.  III.  K  injuries 
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injuries  or  encroachments  as  may  occur  between  the  crown 
and  the  fubje£t,  to  be  diftlndily  confidered  hereafter,  as  the 
remedy  in  fuch  cafes  is  generally  of  a  peculiar  and  eccentrical 
nature. 

Now,  fince  all  wrong  may  be  confidered  as  merely  a  priva- 
tion of  right,  the  plain  natural  remedy  for  every  fpecies  of 
wrong  is  the  being  put  in  pofleffion  of  that  right,  whereof 
the  party  injured  is  deprived.  This  may  either  be  effedled  by 
a  fpeciiic  delivery  or  reftoration  of  the  fubjefl-matter  in  dis- 
pute to  the  legal  owner ;  as  when  lands  or  perfonal  chattels 
are  unjuftly  withheld  or  invaded  :  or  where  that  is  not  a 
poflible,  or  at  leaft  not  an  adequate  remedy,  by  making  the 
fufFerer  a  pecuniary  fatisfadiion  in  damages ;  as  in  cafe  of  af- 
fault,  breach  of  contraft,  ^c. :  to  which  damages  the  party 
injured  has  acquired  an  incomplete  or  inchoate  right,  the  in- 
ftant  he  receives  the  injury* ;  though  fuch  right  be  not  fully 
afcertained  till  they  are  aflefled  by  the  intervention  of  the  law. 
The  inftriiments  whereby  this  remedy  is  obtained  (which  are 
fometimes  confidered  in  the  light  of  the  remedy  itfelf)  are  a 
diverfity  of  fuits  and  a£bions,  which  are  defined  by  the  mir- 
ror** to  be  "  the  lawful  demand  of  one's  right :"  or,  as  Bra£lon 
and  Fleta  exprefs  it,  in  the  words  of  Juftinian  *^,  jus  profe- 
quendi  in  judic'io  quod  alicui  debetur. 

The  Romans  introduced  pretty  early  fet  forms  for  aftions 
and  fuits  in  their  law,  after  the  example  of  the  Greeks ;  and 
made  it  a  rule,  that  each  injury  fhould  be  redreffcd  by  it's 
proper  remedy  only.  **  ABiones,  fay  the  pande£ls,  compofttae 
*'  funtf  quihus  inter  fe  homines  difceptarent :  quas  aSfioneSj  ne 
"  populusprout  vellet  inflitueretycertas folemtefque  ejje  volueruni^T 
The  forms  of  thefc  actions  were  originally  preferved  in  the 
•books  of  the  pontifical  college,  as  choice  and  ineftimable 
iiecreti ;  till  oneCneius  Flavins,  the  fecretary  of  Appius  Clau- 
dius, dole  a  copy  and  publifhed  them  to  the  people  *.     The 

*  See  book  II.  ch.  39.  •  JF/l  1.  2.  2.  §  6, 

^  c.  2.  §  1.  •  Cic.  pro  Murama.     §  11.  <fc  arat. 

*  /m/J. 4.  6. pr.  I.I.C.4I. 
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concealment  was  ridiculous :  but  the  eftabliflimcnt  of  fome 
ftandard  was  undoubtedly  Jieceflary,  to  fix  the  true  ftate  of 
a  queftion  of  right ;  left  in  a  long  and  arbitrary  procefs  it 
might  be  fhifted  continually,  artd  be  at  length  no  longer  dif- 
cernible.  Or,  as  Cicero  exprefles  it^,  ^*  funt  jura,  funt  for- 
**  mulae,  de  omnibus  rebus  conjlitutae,  ne  quis  aut  in  genere 
**  injur  iae^  aut  in  ratione  aBionis,  err  are  po/fit.  Exprejpte  enitn 
**  funt  ex  uniufcujufque  damno,  do/ore,  incommodo,  calamitatef 
**  injuria^  publicae  a  praetore  formulae^  ad  quas  privata  lis 
**  accommodatur ."  And  in  the  fame  manner  our  Brafton, 
fpeaking  of  the  original  writs  upon  which  all  our  aftions  are 
founded,  declares  them  to  be  fixed  and  immutable,  unlefs  by 
authority  of  parliament «.  And  all  the  modern  legiflatures  of 
Europe  have  found  it  expedient,  from  the  fame  reafons,  to  fall 
into  the  fame  or  a  fimilar  method.  With  us  in  England  the 
feveral  fuits,  or  remedial  inftruments  of  juftice,  are  from  the 
fubje^  of  them  diftinguifhed  into  three  kinds  j  a£lions  per-^ 
fonaly  real,  and  mixed. 

Personal  aftions  are  fuch  whereby  a  man  claims  a  debt, 
or  perfonal  duty,  or  damages  in  lieu  thereof:  and,  likewife, 
whereby  a  man  claims  a  fatisfa£lion  in  damages  for  fome 
injury  done  to  his  perfon  or  property.  The  former  are  faid 
to  be  founded  on  contracts,  the  latter  upon  torts  or  wrongs  : 
and  they  are  the  fame  which  the  civil  law  calls  **  aBiones  in 
**  perfonamy  quae  adverfus  eum  intenduntur,  qui  ex  contraEtu  vel 
*'  deliBo  obligatus  ejl  aliquid  dare  vel  concedere  ''."  Of  the 
former  nature  are  all  a«Stions  upon  debt  or  promifes  ;  of  the 
latter  all  actions  for  trefpafles,  nufances,  afiaults,  defamatory 
words,  and  the  like. 

Real  a£tions,  (or,  as  they  are  called  in  the  mirror  '^,feodal 
actions,}  which  concern  real  property  only,  are  fuch  whereby 
the  plaintiff,  here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  or  other  heredita- 

*'  Pro  Qu.  Rofiio.  §  8.  ahfque  confenfu  etvoluntaleeorum.  (l,i, 

•  Sunt  quaedam  hrtvia  formata  ftiper  de  txceptionihus.  c.  17.  §  2.) 

certis  cafibus  de  curfu,  et  de  communi         •»   hijl.  4.  €k.  15. 

conJUio  totiusregni  approhata  et  conceffa.,         '  c.  2.  §  6. 

quae  quidem  nullalenus  mutari  poterint 

»  K  2  ments, 
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ments^  in  fee-fimple,  fee-tail,  or  for  term  of  life.  By  thefe 
affcions  formerly  all  difputes  concerning  real  eilates  were 
decided ;  but  they  are  now  pretty  generally  laid  afide  in 
pra£lice,  upon  account  of  the  great  nicety  required  in  their 
management,  and  the  inconvenient  length  of  their  procefs : 
a  much  more  expeditious  method  of  trying  titles  being  fince 
introduced,  by  other  aflions  perfonal  and  mixed. 

Mixed  adlions  are  fuits  partaking  of  the  nature  of  the 
other  two,  wherein  fome  real  property  Is  demanded,  and 
alfo  perfonal  damages  for  a  wrong  fuftained.  As  for  in- 
ftance  an  a6lion  of  wafte  :  which  is  brought  by  him  who 
hath  the  inheritance,  in  remainder  or  reverfion,  againft  the 
tenant  for  life,  who  hath  committed  wafte  therein,  to  recover 
not  only  the  land  wafted,  which  would  make  it  merely  a 
real  a£tion ;  but  alfo  treble  damages,  in  purfuance  of  the 
ftatute  of  Gloucefter '',  which  is  a  perfonal  recompence  ; 
and  fo  both,  being  joined  together,  denominate  it  a  mixed 
action. 

Under  thefe  three  heads  may  every  fpecles  of  remedy  by 
fuit  or  a£lion  in  the  courts  of  common  law  be  comprized. 
But  in  order  efFeftually  to  apply  the  remedy,  it  is  firft  necef- 
fary  to  afcertain  the  complaint.  I  proceed  therefore  now  to 
enumerate  the  feveral  kinds,  and  to  inquire  into  the  refpec- 
tive  natures  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  offered  to  the  rights  of  either  a  man's  perfon  or  his 
property  j  recounting  at  the  fame  time  the  refpedlive  reme- 
dies, which  are  furniftied  by  the  law  for  every  infraction  of 
right.  But  I  rauft  firft  beg  leave  to  premife,  that  all  civil 
injuries  are  of  two  kinds,  the  one  ivithout  force  or  violence, 
as  flander  or  breach  of  contrail ;  the  other  coupled  ivith  force 
and  violence,  as  batteries  or  falfe  imprifonment '.  Which 
latter  •  fpecies  favour  fomething  of  the  criminal  kind,  being 
always  attended  with  fome  violation  of  the  peace ;  for  which 
in  ftri£tnefs  of  law  a  fine  ought  to  be  paid  to  the  king,  as 

.       keEd.I.c.'s.  «  Fincb.L.  184. 

well 


Ch.8.  Wrongs.  119 

well  as  a  private  fatisfaftion  to  the  party  injured  «.  And  this 
diftindtion  of  private  wrongs,  into  injuries  ivtti  and  with~ 
cut  force,  we  (hall  find  to  run  through  all  the  variety  of 
which  we  are  now  to  treat.  In  confidering  of  which,  I  (hall 
follow  the  fame  method  that  was  purfued  with  regard  to 
the  diftribution  of  rights  :  for  as  thefe  are  nothing  elfe  but 
an  infringement  or  breach  of  thofe  rights,  which  we  have 
before  laid  down  and  explained,  it  will  follow  that  this 
negative  fyftem  of  lurongs^  muft  correfpond  and  tally  with  the 
former  pofitive  fyftem,  of  rights.  As  therefore  we  divided  ° 
all  rights  into  thofe  of  perfonst  and  thofe  of  things,  fo  we 
muft  make  the  fame  general  diftribution  of  injuries  into  fuch 
as  affeft  the  rights  of  perfonsy  and  fuch  as  afFedi  the  rights  of 
property. 

The  rights  of  perfons,  we  may  remember,  were  diftri- 
buted  into  abfolute  and  relative :  abfolute,  which  were  fuch  as 
appertained  and  belonged  to  private  men,  confidered  merely 
as  individuals,  or  fingle  perfons ;  and  relative,  which  wer^ 
incident  to  them  as  members  of  focicty,  and  conne£led  to 
each  other  by  various  ties  and  relations.  And  the  abfolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per- 
fonal  fecurity,  the  right  of  perfonal  liberty,  and  the  right  of 
private  property,  fo  that  the  wrongs  or  injuries  affecting  them 
muft  confequently  be  of  a  correfpondent  nature. 

I.  As  to  injuries  which  affefl  the  perfonal  fecurity  of  indi- 
viduals, they  are  either  injuries  againft  their  lives,  their  limbs, 
their  bodies,  their  health,  or  their  reputations. 

1.  With  regard  to  the  firft  fubdivifion,  or  injuries  afieft- 
ing  the  life  of  man,  they  do  not  fall  under  our  prefent  con- 
templation ;  being  one  of  the  moft  atrocious  fpecies  of 
crimes,  the  fubjedt  of  the  next  book  of  our  commentaries. 

2,  3.  The  two  next  fpecies  of  injuries,  afFefting  the  limbs  _ 
or  bodies  of  individuals,  I  (hall  confidcr  in  one  and  the  fame  ^ 
view.     And  thcfc  may  be  committed,  i.  By  threats  and 

"  Finch.  L.  198.    Jenk.  Cent.  185.  ■  See  booltl.  ch.  l. 
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menaces  of  bodily  hurt,  through  fear  of  which  a  man's  bufi- 
Jiefs  is  interrupted.  A  menace  alone,  without  a  confequent 
inconvenience,  makes  not  the  injury :  but,  to  complete  the 
wrong,  there  muft  be  both  of  them  together  °.  The  remedy 
for  this  is  in  pecuniary  damages,  to  be  recovered  by  action  of 
trefpafs  vi  et  armis  ^  ;  this  being  an  inchoate,  though  not  an 
abfolute  violence.  2.  By  ajfault ;  which  is  an  attempt  or 
offer  to  beat  another,  without  touching  him :  as  if  one  lifts 
up  his  cane,  or  his  fift,  in  a  threatening  manner  at  another ; 
or  ftrikes  at  him,  but  mifles  him  ;  this  is  an  aflault,  infultus, 
which  Finch  ^  defcribes  to  be  "  an  unlawful  fetting  upon 
**  one's  perfon.**  This  alfo  is  an  inchoate  violence,  amounting 
confiderably  higher  than  bare  threats  ;  and  therefore,  though 
no  a£lual  fuffering  is  proved,  yet  the  party  injured  may  have 
redrefs  by  a£tion  of  trefpafs  vi  et  armis  ;  wherein  he  fhall  re- 
coyer  damages  as  a  compenfation  for  the  injury.  3.  By  bat~ 
tery  ;  which  is  the  unlawful  beating  of  another.  Tlie  leaft 
touching  of  another's  perfon  wilfully,  or  in  anger,  is  a  bat- 
tery ;  for  the  law  cannot  draw  the  line  between  different 
degrees  of  violence,  and  therefore  totally  prohibits  the  firfl  and 
lowefl  flage  of  it ;  every  man's  perfon  being  facred,  and  no 
other  having  a  right  to  meddle  with  it,  in  any  the  flightefl 
manner.  And  therefore  upon  a  fimilar  principle  the  Come-, 
lian  law  de  injuriis  prohibited  pulfation  as  well  as  verberation  j 
diflinguifhing  verberation,  which  was  accompanied  with  pain^ 
from  pulfation,  which  was  attended  with  none  '.  But  battery 
is,  in  fome  cafes,  juftifiable  or  lawful ;  as  where  one  who  hath 
authority,  a  parent,  or  mafler,  gives  moderate  correction  to 
his  child,  his  fcholar,  or  his  apprentice.  So  alfo  on  the  prin- 
ciple of  felf-defence  :  for  if  one  ftrikes  me  firft,  or  even  only 
aflaults  me,  I  may  ftrike  in  my  own  defence  ;  and,  if  fued  for 
it,  may  plead  ^ow  affault  demefne^  or  that  it  was  the  plaintiflPs 
[  121  3  own  original  affault  that  occafioned  it  (i).     So  likewifc  in 

»  Finch.  L.  202.  ">  Finch.  L.  202. 

f  Regift.104.  27  j^ff.U.  7  EduuJF.  24.    '  Ff.  47. 10.  5. 

( I )  But  in  any  criminal  profecution  by  indiAment,  or  informa- 
tion for  an  affault  or  battery,  the  defendant  may  plead  the  generd 
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defence  of  my  goods  or  pofleffion,  if  a  man  endeavours  fa 
deprive  me  of  them,  Lmay  juftify  laying  hands  upon  him  to 
prevent  him ;  and  in  cafe  he  perfifts  with  violence,  I  may 
proceed  to  beat  him  away  ^.  Thus  too  in  the  exercife  of  an 
office,  as  that  of  churchwarden  or  beadle,  a  man  may  lay 
hands  upon  another  to  turn  him  out  of  church,  and  prevent 
his  difturbing  the  congregation  *.  And,  if  fued  for  this  or 
the  like  battery,  he  may  fet  forth  the  whole  cafe,  and  plead 
that  he  laid  hands  upon  him  gently,  molliter  maaus  impofuity 
for  this  purpofe.  On  account  of  thefe  caufes  of  juftification, 
battery  is  defined  to  be  the  unlawful  beating  of  another  j  for 
which  the  remedy  is,  as  for  afTault,  by  a£lion  of  trefpafs  vi  et 
annis  :  wherein  the  jury  will  give  adequate  damages.  4.  By 
wounding ;  which  confifts  in  giving  another  fome  dangerous 
hurt,  and  is  only  an  aggravated  fpecies  of  battery.  5.  By 
tnayhem  ;  which  is  an  injury  ftill  more  atrocious,  and  confifts 
in  violently  depriving  another  of  the  ufe  of  a  member  proper 
for  his  defence  in  fight.  This  is  a  battery,  attended  with 
this  aggravating  circumftance,  that  thereby  the  party  injured 
is  for  ever 'difabled  from  making  fo  good  a  defence  againft 
future  external  injuries,  as  he  otherwife  might  have  done. 
Among  thefe  defenfive  members  are  reckoned  not  only  arms 
and  legs,  but  a  finger,  an  eye,  and  a  foretooth  %  and  alfo 
fome  others  ".  But  the  lofs  of  one  of  the  jaw-teeth,  the  car, 
or  the  nofe,  is  no  mayhem  at  common  law  ;  as  they  can  be 
of  no  ufe  in  fighting.  The  fame  remedial  action  oi  trefpafs 
vi  et  armis  lies  alfo  to  recover  damages  for  this  injury,  an 
injury,  which  (when  wilful)  no  motive  can  juftify,  butnecef- 

'  1  Finch.  L.  203.  •    ,  »  Finch.  L.  204. 

»  1  Sid.  301.  "  1  Hawk.  P. C.  111. 


iflue,  and  give  in  evidence  that  the  perfon  afiaulted  or  beat  was 
the  firft  affailant,  or  that  he  firft  made  an  attack  upon  the  defend- 
ant himfelf,  his  wife,  his  father,  fon,  mafter,  or  perhaps,  fervant 
(fee  p.  3.  n.  I.  ante)  ;  and,  upon  producing  fatisfacStory  proof  of 
thi»  juftification,   the    defendant  ought  to  be  acquitted  by  the 

K  4  fary 


i^i  Private  Book  III. 

fary  felf-prefervation  {2).  If  the  ear  be  cut  off,  treble  damages 
are  given  by  fl;atute  37  Hen.  VIII.  c.  6.  though  this  is  not 
mayhem  at  common  law.     And  here  I  muft  obferve,  that  for 

'  thefe  four  laft  injuries,  aflault,  battery,  wounding,  and  may- 

hem, an  indiftment  may  be  brought  as  well  as  an  adion  j 
and  frequently  both  are  accordingly  profecuted  i  the  one  at 
the  fuit  of  the  crown  for  the  crime  againft  the  public  ;  the 

[  122  J  other  at  the  fuit  of  the  party  injured,  to  make  him  a  repara- 
tion in  damages. 

4.  Injuries,  affefting  a  man's  heahhy  are  where  by  any 
unwholefome  praflices  of  another  a  man  fuftains  any 
apparent  damage  in  his  vigour  or  conftitution.  As  by  felling 
him  bad  provifions,  or  wine  *  ;  by  the  exercife  of  a  noifomc 
trade,  which  infefts  the  air  in  his  neighbourhood  *  }  or  by 
the  negleft  or  unfkilful  management  of  his  phyfician,  fur- 
geon,  or  apothecary.  For  it  hath  been  folemnly  refolved ', 
that  mala  praxis  is  a  great  mifdemefnor  and  offence  at  com- 
mon law,  whether  it  be  for  curiofity  and  experiment,  or  by 
negle£l ;  becaufe  it  breaks  the  truft  which  the  party  had 
placed  in  his  phyfician,  and  tends  to  the  patient's  deftruc- 
tion.  Thus  alfo,  in  the  civil  law  ^,  negleft  or  want  of  fkill 
in  phyHcians  or  furgeons,  "  culpae  adnumerantur,  veluti  Jl 
**  medicus  curationem  dereliquerit,  male  quempiam  fecuerity  aut 
"  perperam  el  medicamentum  dederit."  Thefe  are  wrongs  or 
injuries  unaccompanied  by  force,  for  which  there  is  a 
remedy  in  damages  by  a  fpecial  adtion  of  irefpafs  upon  the 
cafe.     This  action  of  trefpajsy  or  tranfgreffion,    on  the  cafe, 

*  1  Roll.  Abr.  90.  /  "  Lord  Rajm.  214. 

»  9  Rep.  52.     Hutt.  135.      '"    '  ^  Inji.  4.  3.  6.  &  7- 


(2)  One  remarkable  property  is  peculiar  to  the  action  for  a 
mayhem,  vi%.  that  the  court  in  which  the  aftion  is  brought  have 
a  difcretionary  power  to  increafe  the  damages,  if  they  think  the 
jury  at  the  trial  have  not  been  fufficiently  liberal  to  the  plaintiff ; 
but  this  miift  be  ^oiiefuper  vifum  vulneruy  and  upon  proof  that  it 
is  the  fame  wound,  concerning  which  evidence  was  g;iven  to  the 
jury.     1  HTtlf.  ^.     1  BameSf  \o6. 
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is  an  univerfal  remedy,  given  for  all  perfonal  wrongs  and 
injuries  without    force ;    fo    called   becaufe    the  plaintifFs 
whole  cafe  or  caufe  of  complaint  is  fet  forth  at  length  in 
the  original  writ*.     For  though  in  general  there  are  me- 
thods prefcribed,  and  forms  of  anions  previoully  fettled,  for 
redreffing  thofe  wrongs,  which  mod  ufually  occur,  and  in 
which  the  very  a£k  itfelf  is  immediately  prejudicial  or  injuri- 
ous to  the  plaintiflPs  perfon  or  property,  as  battery,  non-pay- 
ment of  debts,  detaining  one's  goods,  or  the,  like  ;  yet  where 
any  fpecial  confequential  damage  arifes,  which  could  not  be  [  123  1 
forefeen  and  provided  for  in  the  ordinary  courfe  of  juftice,  the 
party  injured  is  allowed,  both  by  common  law  and  the  ftatute 
of  Weftm.  a.  c.  24.  to  bring  a  fpecial  ad^jon  on  his  own  cafe, 
by  a  writ  formed  according  to  the  peculiar  circumftances  of 
his  own  particular  grievance''.     For  wherever  the  common     ' 
law  gives  a  right  or  prohibits  an  injury,  it  alfo  gives  a  remedy 
by  a6lion<=;  and  therefore,  wherever  a  new  injury  is  done,  a 
new  method  of  remedy  muft  be  purfued^.     And  it  is  a  fettled 
diAindtion «,  that  where  an  aft  is  done  which  is  in  itfelf  an 
immediate  injury  to  another's  perfon  or  property,  there  the  re- 
medy is  ufually  by  an  aftion  of  trefpafs  vi  et  armis ;  but  where 
there  is  no  a£k  done,  but  only  a  culpable  omiffion ;  or  where 
the  aft  is  not  immediately  injurious,  but  only  by  confequence 
and  collaterally  ;  there  no  aftion  of  trefpafs  vi  et  armis  will 
lie,  but  an  aftion  on  the  fpecial  cafe,  for  the  damages  con- 
fequcnt  on  fuch  omiffion  or  aft. 

5.  Lastly;  injuries  afFefting  a  man's  reputation  or  good 
name  are,  firft,   by  malicious,  fcandalous,   and  flanderous 

*  For  example :  "  Bex  vicecomitifa-  "  pofuit,  quod  idem  A  defedu  ipfma  S 

"  lutem,  Si  Afecerit  tejecurum  de  da-  "  vijiim  oculi  praedi^  totaliter  ami/it, 

"  more  fuo  projequendo,  tunc  pone  par  "  ad  damnum  ipfaa  A  vi^inli    libra- 

"  vadium  etfalvos  plegios  B  quod  Jit  co-  "  rum,  ut  dicit.     Ei  habeas  ibi  ntmina 

"  ram  jujiiliariis  nojtris  apud  ffe/lmo-  "  plegiorum  et  hoc  breve.     Tejie  meipfn 

"  nafterium  in  obtains  JanCli  Michnelis,  "  apud  JVeJbnonaJle'dum,  8fc."      (Re- 

"  ofienjiirus  quare  cum  idem  B  ad  dcx-  gijlr,  Brev.lOb.) 

"  trum  oculum  ipfius  A  cafualiter  lae-  *■  See  p^.  52. 

'*fum    bene   el    competenttr   curandum  '  I  Salk.  20.     6  Mod.  5<. 

"  apud  S.  pro  quadam  peainiae  fumma  "^  Cro.  Jac.  478. 

"  prae  manibus  foluta  ajjiimpjijfet,  idem  '11  Mud.  180.     Lord  Raym.  1402. 

"  B  curam  fuam  circa  oculum  praedic-  Stra.  635. 
•*  turn  lam  negligenter  et  improvidi  ap' 
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words,  tending  to  his  damage  and  derogation.  As  if  a  man 
malicioufly  and  falfely  utter  any  flander  or  falfe  tale  of  an- 
other ;  which  may  either  endanger  him  in  law,  by  impeach- 
ing him  of  fome  heinous  crime,  as  to  fay  that  a  man  hath 
poifoned  another,  or  is  perjured^ ;  or  which  may  exclude  him 
from  fociety,  as  to  charge  him  with  having  an  infeftious  dif- 
eafe  ;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to 
call  a  tradefman  a  bankrupt,  a  phyfician  a  quack,  or  a  lawyer 
a  knave  *  (3).  Words  fpoken  in  derogation  of  a  peer,  a  judge, 
or  other  great  officer  of  the  realm,  which  are  czWed  fcandalum 
magmtum,  are  held  to  be  ftill  more  heinous'' :  and  though 
they  be  fuch  as  would  not  be  actionable  in  the  cafe  of  a  com- 
mon perfon,  yet  when  fpoken  in  difgrace  of  fuch  high  and 
refpe£lable  chara6lers,  they  amount  to  an  atrocious  injury : 
which  is  redrefled  by  an  aflion  of  the  cafe  founded  on  many 

'  Fincb.  L.  185.  «  Ibid.  186.  »■  1  Ventr.  60. 


(3)  When  words  that  are  aAionable  in  themfelves  if  unex- 
plained, are  accompanied  by  qualifications  and  allufions,  which 
prove  that  the  meaning  of  them  is  fuch,  that  even  if  they  were 
true,  they  would  not  fubjeft  the  perfon  of  whom  they  are  fpoken 
to  any  punifhment  or  penalty,  they  are  not  flanderous  ;  as  to  fay  a 
man  is  a  thief,  becaufe  he  has  ftolen  a  cat,  the  dealing  of  which  is 
not  a  felony ;  or  to  charge  a  lady  with  theft  or  murder,  where  the 
accufation  is  intended  as  a  compliment,  and  alludes  only  to  the  faf- 
cinating  or  fatal  influence  of  her  beauty.  There  are  only  three 
diforders,  which  the  law  deems  it  fcandalous  to  report,  that  a 
perfon  labours  under,  viz.  the  plague,  the  leprofy,  and  the  lues 
venerea.  Com.  Dig.  Aa.  Def.  D.  28.  Thefe  three  maladies  in 
antient  times  were  fo  contagious  and  alarming,  that  the  perfon 
afflifted  was  obliged  to  be  abandoned  by  his  friends  ;  and  when 
the  leprofy  prevailed  in  this  country,  there  was  a  peculiar  writ  de 
leprofo  amovendo  to  remove  a  leper  from  fociety.  -  The  probability 
that  this  inconvenience  may  refult  from  fuch  a  charge  being  the 
principal  which  conftitutes  the  flander,  it  has  agreeably  thereto 
been  decided  that  it  is  not  aftionable  to  fay  a  perfon  has  had  fuch 
a  diforder,  the  infeftion  of  which  may  long  have  been  removed. 
2r.iJ.473. 
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antient  ftatutes';  as  well  on  behalf  of  the  crown,  to  infliiH: 
the  punifhment  of  imprifonment  on  the  flanderer,  as  on  behalf 
of  the' party,  to  recover  damages  for  the  injury  fuftained  (4). 
Words  alfo  tending  to  fcandalize  a  magiftrate,  or  perfon  in  a 
public  truft,  are  reputed  more  highly  injurious  than  when 
fpoken  of  a  private  man''.  It  is  faid,  that  formerly  no  ac- 
tions were  brought  for  words,  uniefs  the  dander  was  fuch  as 
(if  true)  would  endanger  the  life  of  the  obje£l  of  it*.  But 
too  great  encouragement  being  given  by  this  lenity  to  falfe 

'  Weftm.  1.   3  Edw.  I.  c.34.  2  Ric.  II.     ''  Lord  Raym.  1369. 
c.  5.     laRlc.  II.  c.  11.  >2Vent.28;  :  ,,.  ^  ,, .... 


(4)  TJiis  aftion  or  public  profecution,  for  it  partakes  of  both, 
iQY  fcandalum  magnatum,  is  totally  different  from  the  a6lion  of  flan- 
der  in  the  cafe  of  common  perfons.  The  fcandalum  magnatum  is 
reduced  to  no  rule  or  certain  definition,  but  it  may  be  whatever  the 
courts  in  their  difcretion  fhall  judge  to  be  derogatory  to  the  high 
charafter  of  the  perfon  of  whom  it  is  fpoken  ;  as  it  was  held  to  be 
fcandalum  magnatuniy  to  fay  of  a  peer,  "  he  was  no  more  to  be 
"  valued  than  a  dog  ;"  which  words  would  have  been  perfeftly 
harmlefs  if  uttered  of  any  inferior  perfon.  Bull.  N.  P.  4.  Thia 
aftion  is  now  feldom  or  never  reforted  to.  By  the  two  firft  ftatutes 
upon  which  it  is  founded,  (3  Ed.  I.e.  34.  and  2  R.  II.  ft.  2.  c.5.) 
the  defendant  may  be  imprifoned  till  he  produces  the  firft  author 
of  the  fcandal ;  hence  probably  is  the  origin  of  the  vulgar  notion 
that  a  perfon  who  has  propagated  a  flander  may  be  compelled  to 
give  up  his  author. 

But  in  common  flanders,  if  a  perfon  declares  that  he  heard  A 
fay  B  was  a  traitor  or  thief,  he  is  juftified,  if  B  brings  an  a6tion 
againft  him,  if  he  pleads  and  can  prove  that  A  did  fay  fo  ;  but  if 
he  afferts  generally  that  he  has  heard  fo  without  naming  his  au- 
thor at  the  time,  he  cannot  defend  himfelf  againft  B*s  a£lion  by 
pleading  and  proving  that  he  aftually  was  told  fo.  The  reafon 
afitgned  in  1 2  Co.  1 34.  is,  that  if  the  author  had  been  named,  his 
credit  might  have  been  in  fo  low  eftimation  that  B  might  have 
fuffered  no  injury  from  the  flander.  And  lord  Kenyon  adds  :  "  It 
**  is  juft  that,  when  a  perfon  repeats  any  flander  againft  another, 
**  he  fliould  at  the  fame  time  declare  from  whom  he  heard  it,  in 
**  order  that  the  party  injured  may  fue  the  author  of  the  flander." 
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and  malicious  flandcrers,  it  is  now  held  that  for  fcandalous 
words  of  the  feveral  fpecies  before-mentioned,  (that  may 
endanger  a  man  by  fubjeifting  him  to  the  penalties  of  the  law, 
may  exclude  him  from  foclety,  may  impair  his  trade,  or  may 
affeO:  a  peer  of  the  realm,  a  magiftrate  or  one  in  public 
truft,)  an  a£lion  on  the  cafe  may  be  had,  without  proving 
any  particular  damage  to  have  happened,  but  merely  upon 
the  probability  that  it  might  happen.  But  with  regard  to 
words  that  do  not  thus  apparently,  and  upon  the  face  of 
them,  import  fuch  defamation  as  will  of  courfe  be  injurious, 
it  is  neceflary  that  the  plaintiff  fhould  aver  fome  particular 
damage  to  have  happened ;  which  is  called  laying  his  ad^ion 
with  a  per  quod.  As  if  I  fay  that  fuch  a  clergyman  is  a  baf- 
tard,  he  cannot  for  this  bring  any  aflion  againft  me,  unlefs 
he  can  fliew  fome  fpecial  lofs  by  it ;  in  which  cafe  he  may 
bring  his^  a£lion  againft  me,  for  faying  he  was  a  baftard,  per 
quod  he  loft  the  prefentation  to  fuch  a  living  ".  In  like  man- 
ner to  flander  another  man's  title,  by  fpreading  fuch  injurious 
reports,  as,  if  true,  would  deprive  him  of  his  eftate,  (as  to 
call  the  iffue  in  tail,  or  one  who  hath  land  by  defcent,  a  baf- 
tard,) is  a^iionable,  provided  any  fpecial  damage  accrues  to 
the  proprietor  thereby  ;  as  if  he  lofes  an  opportunity  of  fell- 
ing the  land".  But  mere  fcurrility,  or  opprobrious  words, 
which  neither  in  themfelves  import,  nor  are  in  faft  attended 
with,  any  injurious  effects,  will  not  fupport  an  adiion.  So 
fcandals,  which  concern  matters  merely  fpiritual,  as  to  call  a 
C  I2C  3  ^^^  heretic  or  adulterer,  are  cognizable  only  in  the  ecclefi- 
aftical  court",  unlefs  any  temporal  damage  enfues,  which 

™  4  Rep.  17.     1  Lev.  249.  "  Noy.  64.     l  Freem.  J77- 

••  Cro.Jac.213.     Cro.  Eliz.  197. 


T  T.R.I'].  5  Eq/i.  463.  and  he  muft  repeat  the  precife  words  ; 
it  will  not  be  a  juftification  to  repeat  the  general  cffeft  or  purport 
of  them.     2  Eqft.  426. 

It  18  doubtful  whether  naming  the  author  will  be  a  juftification 
in  an  allien  for  a  libel.  I  ihould  be  incUned  to  think  it  would  not, 
as  the  principles  of  the  law  refpe£ling  defamation  when  publi(hed 
by  writing  or  printing  are  very  different  from  thofe  of  the  law 
refpe£ling  flander  propagated  only  by  par«l  declarations. 
I  may 
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may  be  a  foundation  for  a  per  quod.  Words  of  heat  and 
paffion,  as  to  call  a  man  rogue  and  rafcal,  if  produ£tive  of  no 
ill  confequence,  and  not  of  any  of  the  dangerous  fpecies  be- 
fore-mentioned, are  not  a£):ionable  :  neither  are  words  fpoken 
in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or 
concern,  without  any  tinfture  or  circumftance  of  ill-will :  for, 
in  both  thefe  cafes,  they  are  not  mnlicioujly  fpoken,  which  is 
part  of  the  definition  of  flander  ^  (5).  Neither  (as  was  for- 
merly hinted  "i)  are  any  reflefting  words  made  ufe  of  in  legal 
proceedings,  and  pertinent  to  the  caufe  in  hand,  a  fufficient 
caufe  of  aftion  for  flander  ^     Alfo  if  the  defendant  be  able 

P  Finch.  L.  186.     1  Lev.  8'2.     Cro.     ^  pag.  29. 
Jac.  91.  '  Dyer,  285.     Cro.  Jac.  90. 


(5)  The  words  fcoundrel,  rafcal,  villain,  knave,  mifcreant,  liar, 
fool,  and  fuch  like  general  terms  of  fcurrility,  may  be  ufed  with 
impunity,  and  are  part  of  the  rights  and  privileges  of  the  vulgar. 
To  conftitute  legal  flander,  the  words  muft  impute  a  precife  crime : 
which  would  fubjedt  the  perfon  defamed  to  an  indiftment  for  a 
ielony  or  a  mifdemeanour.  Hence  it  is  aftionable  to  fay  atnan 
is  a  highwayman,  but  it  is  not  fo,  to  fay  he  is  worfe  than  a 
highwayman.  G.  Cooie,  i6o.  3  Wilf.  184.  This  fubjeft  has 
been  fully  difcuffed  by  C.  J.  De  Grey,  who  lays  down  this 
pofition,  "  that  there  muft  be  fome  certain  or  probable  temporal 
*'  lofs  or  damage  to  make  words .  aftionable  :  but  to  impute  to 
**  a  man  the  mere  defeft  or  want  of  moral  virtue,  moral  duties, 
**  or  obligations,  which  renders  a  man  obnoxious  to  mankind, 
*•  is  not  aftionable."  And  therefore  he  and  the  court  deter- 
mined, that  the  following  declaration  concerning  a  member  of 
parliament  at  a  county  meeting,  did  not  amount  to  a  legal  flan- 
der, viz.  "  As  to  inftrufting  our  members  to  obtain  redrefs,  I  am 
*»  totally  againft  that  plan,  for  as  to  inftrufting  Mr.  O.  we  might 
•**  as  well  inftruA  the  winds,  and  ftiould  he  even  promife  hie  aflift- 
•*  ance,  I  fliould  not  expeft  him  to  give  it  us.*'     3  Wil/.  177. 

It  is  not  aftionable  to  fay  of  a  perfon  he  is  forfwom,  or  that  he 
has  taken  a  falfe  oath,  for  upon  many  occafions,  a  perfon  may  be 
guilty  of  fglfe  fwearipg  without  being  fubjeft  to  any  temporal 

puiuflunent. 
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to  juftify,  and  prove  the  words  to  be  true,  no  aftlon  will  lie  *, 
even  though  fpecial  damage  hath  enfued :  for  then  it  is  no 
flander  or  falfe  tale.  As  if  I  can  prove  the  tradcfman  a  bank- 
rupt, the  phyfician  a  quack,  the  lawyer  a  knave,  and  the 
divine  a  heretic,  this  will  deftroy  their  refpeftive  anions :  for 
though  there  maybe  damage  fufficient  accruing  from  it,  yet, 
if  the  fa6l  be  true,  it  is  damnum  abfque  injuria  ;  and  whe^e 
there  is  no  injury,  the  law  gives  no  remedy.  And  this  is 
agreeable  to  the  reafoning  of  the  civil  law '  :  '*  eum  qui  no- 

»  4  Rep.  13.  '   Ff.  47.  10.  19. 

punifhment.     6T.R.6gi.   See  the  explanation  of  perjury,  4  vol. 

P-I37- 

A  verbal  charge  of  incontinence  and  proftitution  againft  a 
woman  of  modefty  and  honour,  is  not  a  (lander  cognizable  in  any 
temporal  court  except  in  the  city  court,  where  the  caufe  of  aftion 
arifes  within  the  jurifdiAion  of  the  city  of  London.  See  1  vol. 
p.  76.  n.  9. 

No  a£iion  can  be  maintained  for  words  even  attended  with  a 
fpecial  damage,  if  they  were  fpoken  from  friendftiip  or  juftice  to 
another,  and  not  from  malice  towards  the  perfon  who  is  the  fub- 
je6t  of  them^ ;  as  if  upon  an  inquiry  being  made,  a  mafter  is 
obliged  to  give  an  unfavourable  character  of  a  difcarded  fervant. 
I  7".  i2.  1 10.  3  jB.  £5"  P.  587.  The  fpecial  damage  to  be  proved 
to  fupport  an  aftion  for  words,  which  are  not  aftionable  in  them- 
felves,  muft  be  a  legal  and  natural  confequence  of  the  flander  and 
not  a  tortious  aft,  for  which  alone  a  compenfation  in  damages  could 
be  obtained ;  as  an  aftion  could  not  be  maintained  if  it  fhould  fay 
of  B,  that  he  was  a  great  knave  ;  in  confequence  of  which  B  could 
prove  he  had  been  horfewhipped,  or  met  with  any  other  ill-treat* 
meat  amounting  to  a  legal  trefpafs.     8  JSafi.  i. 

The  principal  diftinftions  between  aftions  for  words  which  are 
aftionable  in  themfelves,  and  aftions  for  words  which  are  not  fo 
virithout  a  fpecial  damage,  are  thefe,  viz.  the  firft  by  21  J.  I.  c  16. 
muft  be  brought  within  two  years,  and  if  the  damages  are  under 
40J.  the  plaintiff  fliall  recover  cofts  only  to  the  extent  of  the  da- 
mages, but  the  latter  may  be  brought  at  any  time  within  fix  years, 
and  a  verdiA  with  any  damages  whatever  will  entitle  the  plaintiff  to 
full  cofts.     Bull.  N.  F.ii.     See  Efpinajey  tit.  Slander. 

**  centem 
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**  centem  infamaty  non  eft  aequum  et  bonum  ob  earn  rem  condem- 
*•  narij  deliEla  enim  nocentium  not  a  ejfe  oportet  et  expedite'' 

A  SECOND  way  of  affecfiing  a  man's  reputation  is  by 
printed  or  written  libels,  pictures,  figns,  and  the  like  \  which 
fet  him  in  an  odious  or  ridiculous  "  light,  and  thereby  dimi- 
nifli  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cafes,  two  remedies ;  one  by  indi£^- 
ment,  and  ano'thcr  by  aftion.  The  former  for  the  public 
offence ;  for  every  libel  has  a  tendency  to  the  breach  of  the 
peace,  by  provoking  the  perfon  libelled  to  break  it :  which 
offence  is  the  fame  (in  point  of  law)  whether  the  matter  con-r  135  i 
tained  be  true  or  falfe  ;  and  therefore  the  defendant,  on  an 
indi£lment  for  publiftiing  a  libel,  is  not  allowed  to  allege  the 
truth  of  it  by  way  of  juftification  *'.  But  in  the  remedy  by 
aftion  on  the  cafe,  which  is  to  repair  the  party  in  damages  for 
the  injury  done  him,  the  defendant  may,  as  for  ^ox^%  fpoken^  . 
juftify  the  truth  of  the  fa£ts,  and  fliew  that  the  plaintiff  has 
received  no  injury  at  all  *.  What  was  faid  with  regard  to 
words  fpoken,  will  alfo  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  aftions  confe- 
quent  thereupon  (6) :  but  as  to  figns  or  piftures,  it  feems 
neceffary  always  to  (hew,  by  proper  inuendos  and  averments 

"  2  Show.  314.     11  Mod.  99.  *  Hob.  253.     11  Mod.  99. 

*  5  Rep.  125. 


(6)  When  this  was  originally  written  by  the  learned  Commen- 
tator, the  important  diftinftion  between  libels  and  words  fpoken 
does  not  feem  to  have  been  fo  fully  eftabliflied  as  it  was  fome  time 
afterwards  by  the  cafe  of  Villers  v.  Moufley,  2  Wilf.  403.  was. 
that  whatever  renders  \  man  ridiculous,  or  lowers  him  in  the  efteem 
and  opinion  of  the  world,  amounts  to  a  libel ;  though  the  fame 
expreflions,  if  fpoken,  would  not  have  been  defamation  :  as  to  call 
a  perfon  in  writing  an  itchy  old  toady  was  held  in  that  cafe  to  be 
a  libel ;  although  as  words  fpoken  they  would  not  have  been 
actionable. 

A  young  lady  of  quality  lately  recovered  4000/.  damages  for 
refle&ions  upon  her  chaftity  pubhflied  in  a  newfpapcr ;  yet  flie  could 

have 
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of  the  defendant's  meaning,  the  import  and  application  of 
the  fcandal,  and  that  fome  fpecial  damage  has  followed ; 
otherwife  it  cannot  appear,  that  fuch  libel  by  pifture  was 
underflood  to  be  levelled  at  the  plaintiff,  or  that  it  was 
attended  with  any  actionable  confequences. 


have  brought  no  a&ion  for  the  groffeft  afperfions  which  could 
have  been  uttered  againft  her  honour. 

So  to  write  or  print  of  a  perfon  that  he  is  a  villain  or  zfivind- 
ler  is  aflionable  as  a  libel ;  but  thefe  words  fpoken  would  not  be 
aaionabk  as  flander.     i  T.  R.  748.     i  B.  iff  P.  331.     2  Hen, 

There  are  authorities  that  truth  is  not  a  juftification  in  an 
aAion  for  a  libel,  and  a  very  learned  writer  feems  to  doubt,  whether 
fuch  a  plea  would  now  be  admitted  by  the  courts,  if  the  accufation 
in  the  libel  did  not  amount  to  an  indiftable  offence :  ( 3  Woodd.  182.) 
but  I  am  inclined  to  think  that  the  contrary  is  the  prevailing  opi- 
nion of  the  profeffion ;  and  that  in  eveVy  aftion  for  a  hbel,  if  fpe- 
cific  inftances  can  be  ftated  on  the  record  and  proved  by  evidence, 
fo  as  to  fupport  the  general  charge  of  the  libel,  the  courts  would 
detennine  them  to  be  a  fufBcient  juftification  of  the  defendant. 
iT.R.  748.  And  the  chief  excellence  of  the  civil  aftion  for  a  libel 
confifts  in  this,  that  it  not  only  affords  a  reparation  for  the  injury 
fuftained,  but  it  is  a  full  vindication  of  the  innocence  of  the  perfon 
traduced. 

If  an  a^on  is  brought  for  a  libel  written  in  a  foreign  language, 
the  original  with  a  trauflation  muft  be  flated  in  the  declaration, 
the  tranflation  alone  will  not  be  fufiicient.     6  T.  R.  162. 

To  fupport  an  a£Uon  for  a  libellous  fign  or  piAure,  the  learned 
judge  fays,  it  is  neceffary  to  fhew,  that  fome  fpecial  damage  has  fol- 
lowed; but  I  conceive  there  is  no  ground  for  this  opinion,  and  that 
a  pi<£ture  intending  to  make  any  one  ridiculous  is  equally  aftionable 
as  if  the  fame  effeA  had  been  produced  by  any  other  mode  of  pub- 
lication, though  no  damage  can  be  proved. 

An  aAion  for  a  libel  differs  from  an  afUon  for  words,  for  the 
former  may  be  brought  at  any  time  within  fix  years,  and  any 
damages  will  entitle  the  plaintiff  to  full  cofts. 

See  ta.9tt  upon  libels,  4  vol.  p.  150. 

C  A   THIRD 
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A  THIRD  way  of  deftroying  or  injurkig  a  man's  reputa- 
tion is  by  preferring  malicious  indiSments  or  profecutionl 
againft  him }  which,  under  the  mafk  of  juftice  and  public 
fpirit,  are  Ibmecimes  made  the  engines  of  private  fpite  and 
enmity.  For  this  however  the  law  has  given  a  very  adequate 
remedy  in  damages,  either  by  an  a£lion  of  con/piracy  ^,  which 
cannot  be  brought  but  againfl  two  at  the  lead  ',  or,  which  is 
the  more  ufual  way,  by  a  fpecial  a£lion  on  the  cafe  for  a  falfc 
and  malicious  profecution  *.  In  order  to  carry  on  the  former 
(which  gives  a  recompence  for  the  danger  to  which  the  party 
has  been  expofed)  it  is  necefiary  that  the  plaintiflF  ihouid 
obtain  a  copy  of  the  record  of  his  indi£lment  and  acquittal  (7); 
but,  in  profecutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  indi^ment,  where  there  is  any,  the  leaft,  probable  caofe 
to  found  fuch  profecution  upon  *.  For  it  would  be  a  very 
great  difcouragement  to  the  public  juftice  of  the  kingdom,  - 
if  profecutors,  who  had  a  tolerable  ground  of  fufpicion, 
were  liable  to  be  fged  at  law  whenever  their  indictments 
mifcarried.  But  an  action  on  the  cafe  for  a  malicious  [  127  ^ 
profecution  may  be  founded  upon  an  indictment,  whereon 
no  acquittal  can  be  had ;  as  if  it  be  reje^ed  by  the  grand 
jury,  or  be  a)ram  nonjudice,  or  be  infufl5ciently  drawn.  For 
it  is  not  the  danger  of  the  plaintiff,  but  the  fcandal,  vtxa> 
tion,   and    expenfe,  upon  which  this  afiion  is  fotrndedi^. 


y  Finch.  L.  305.  •Carth.  42-).     Lord Rajm.  253. 

'^F.N.B.  116.  *  10  Mod.  219,  220.    Stra.  (541. ' 


(7)  In  an  aft  ion  for  a  malicious  profecution,  where  the  plaintiff 
has  been  indifted  for  a  felony,  it  is  neceffary  to  produce  a  copy  of 
the  record  granted  by  the  court  before  which  he  was  acquitted  ;  but 
the  praftice  is  otherwife  in  mifdenaeanors,  and  in  fuch  a  cafe  the 
aftion  may  be  fuftained  by  the  produftion  «f  the  original  record 
of  the  acquittal,     i  Bl.  Rtp,  585. 

Vol.  III.  L  However, 
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However,  any  probable  caufe  for  preferring  it,  is.fufficient  to 
juftify  the  defendant  (8). 

II.  We  are  next  to  confidcr  the  violation  of  the  right  of 
perfonal  liberty.  This  is  efFe£led  by  the  injury  of  falfe- 
imprifonment,  for  which  the  law  has  not  only  decreed  a 
punifliment,  as  a  heinous  public  crime,  but  has  alfo  given  a 
private  reparation  to  the  party  ;  as  well  by  removing  the  adlual 
confinement  for  the  prefent,  as,  after  it  is  over,  by  fubje£lingr 
the  wrongdoer  to  a  civil  a£lion,  on  account  of  the  damage 
fuftained  by  the  lofsof  time  and  liberty. 

To  conftitutc  the  injury  of  falfe  imprifonment  there  are 
two  points  requifite  :  i .  The  detention  of  the  perfon :  and, 
2.  The  unlawfulnefs  of  fuch  detention.  Every  confinement 
of  the  perfon  is  an  imprifonment,  whether  it  be  in  a  common 
prifon,  or  in  a  private  houfe,  or  in  the  (locks,  or  even  by 
forcibly  detaining  one  in  the  public  ftreets  '.  Unlawful,  or 
falfe,  imprifonment  confifts  in  fuch  confinement  or  detention 
without  fufficient  authority :  which  authority  may  arife 
either  from  fome  procefs  from  the  courts  of  juftice,  or  from 
fome  .warrant  from  a  legal  officer  having  power  to  commit, 
under  his  hand  and  feal,  and  exprefllng  the  caufe  of  fuch 
commitment'* ;  or  from  fome  other  fpecial  caufe  warranted, 
for  the  neceffity  of  the  thing,  either  by  common  law,  or  aft 
of  parliament ;  fuch  as  the  arrefting  of  a  felon  by  a  private 
perfon  without  warrant,  the  impreffing  of  mariners  for  the 
public  fervice,  or  the  apprehending  of  waggoners  for  mifba- 

'         <="  2  Iiift.  589.  ~ '    '  ""alnft.  46. 


(8)  The  eflential  ground  of  this  aftion  is,  that  a  legal  profe- 
cution  was  carried  on  without  a  probable  caufe  ;  but  this  muft  be 
fubftantivdy  and  exprcfsly  proved,  and  cannot  be  implied.  From 
the  want  of  probable  caufe,  malice  may  be,  and  moft  commonly  is, 
implied. '  The  knowledge  of  the  defendant  is  alfo  implied.  From 
the  moft  exprefs  malice,  the  want  of  probable  caufe  cannot  be 
implied*    Suttoii  v.  John/lone,  i  T.  R.  544. 
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haviour  in  the  public  highways '.  Falfe  Imprifonment  alfo  may 
arife  by  executing  a  lawful  warrant  or  procefs  at  an  unlawful 
time,  as  on  a  funday  *" ;  for  the  ftatute  hath  declared,  that  [  128  J 
fuch  fervice  or  procefs  (hall  be  void  (9).  This  is  the  injury. 
Let  us  next  fee  the  remedy  :  which  is  of  two  forts  j  the  one 
removing  the  injury, ,  the  other  making  fatisfaSlion  for  it. 

The  means  of  removing  the  a£lual  injury  of  falfe  impri- 
fonment, are  fourfold,  i.  By  writ  of  mainprize.  2.  By 
-wvit  de  odio  et  atia.  3.  By  writ  de  homine  replegiando._,  4.;By 
writ  of  habeas  corpus,  .  .  ;nM>' 

1.  The  writ  of  mainprize^  manucaption  is  a  writ  dire£led 
to  the  flierifF  (either  generally,  when  any  man  is  imprifoned 
for  a  bailable  offence,  and  bail  hath  been  refufed ;  or  fpe- 
cially,  when  the  offence  or  caufe  of  commitment  is  not  pro- 
perly bailable  below),  commanding  him  to  take  fureties  for  the 
prifoner's  appearance,  ufually  called  mainpermrsy  and  to  fet 
him  at  large  ?.  Mainpernors  differ  from  bail,  in  that  a  man's 
bail  may  imprifon  or  furrender  him  up  before  the  ftipulated 
day  of  appearance  j  mainpernors  can  do  neither^  but  are 
barely  fureties  for  his  appearance  at  the  day;  bail  are  only 
fureties,  that  the  party  be  anfwerable  for  the  fpecial  matter 
for  which  they  flipulate  ;  mainpernors  are  bound  to  produce 
him  to  anfwer  all  charges  whatfoever  ^. 

2.  The   writ   de  odio  et   atia    was  antiently  ufed  to  be   , 
diredied  to  the  (herifP,  commanding  him  to  inquire  whether  a 
prifoner  charged  with  murder  was  committed  upon  juft  caufe 
of  fufpicion^  or  merely  propter  odium  et  atiam,  for  hatred  and 

'  Stat.  13  Geo.  III.c.  78.  «  F.  N.  B.  250.     l  Hal.  P.  C.  141. 

^  Stat.  29  Car.  11.  c.  7.     Salk.  78.     Coke  on  bail  and  mainpr.  c\k  lO. 
5  Mod.  9b.  "  Coke  on   bail  and  maitipr,   ch.  3. 

4lnft.  179. 


(9)  But  the  ftatute  has  excepted  cafes  of  treafon,  felony,  and 
breach  of  the  peace,  in  which  the  execution  of  a  lawful  warrant 
or  procefs  is  allowed  upon  a  Sunday. 

L  2  ill- 
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ill-will }  and  if  upon  the  inquifition  due  caufe  of  fufpiclon 
iid  not  appear,  then  there  iflued  another  writ  for  the  Iheriff 
to  admit  him  to  bail.  This  writ,  according  to  Bradton  *, 
ought  not  to  be  denied  to  any  man,  it  being  exprefsly  ordered 
to  be  made  out  gratis ^  without  any  denial,  by  .magna  carta, 
c.  %6.  and  ftatute  Weft.  2.  1 3  Edw.  I.  c.  29.  But  the  ftatute 
[  129  ]  of  Gloucefter,  6  Edw.  I.  c.  9.  reftrained  it  in  the  cafe  of 
killing  by  mifadventure  or  felf-defence,  and  the  ftatute 
28  Edw.  III.  c.  9>  aboliflied  it  in  all  cafes  whatfoever  :  but  as 
the  ftatute  42  Edw.  III.  c.  i.  repealed  all  ftatutes  then  in 
being,  contrary  to  the  great  charter,  fir  Edward  Coke  is  of 
opinion  ^  that  the  writ  de  odio  et  atia  was  thereby  revived. 

3.  The  writ  de  homine  repltgiando '  lies  to  replevy  a  man 
out  of  prifon,  or  out  of  the  cuftody  of  any  private  perfon,  (in 
the  fame  manner  that  chattels  taken  in  diftrefs  may  be  reple- 
vied, of  which  in  the  next  chapter,)  upon  giving  fecurity  to 
the  {heriff  that  the  man  fhall  be  forthcoming  to  anfwer  any 
charge  againft  him.  And,  if  the  perfon  be  conveyed  oat  of 
the  Sheriff's  jurifdiflion,  the  ftierifF  may  return  that  he  is 
eloigned,  ehngatus  s  Upon  which  a  procefs  iflues  (called  a 
capias  in  ivitbemam)  to  imprifon  the  defendant  himfelf,  with- 
out bail  or  mainprize  ",  till  he  produces  the  party.  But  this 
writ  is  guarded  with  fo  many  exceptions  ",  that  it  is  not  an 
efFe<5lual  remedy  in  numerous  inftances,  efpecially  where  the 
crown  is  concerned.  The  incapacity  therefore  of  thefe  three 
remedies  to  give  complete  relief  in  every  cafe  hath  almoft 
entirely  antiquated  them  j  and  hath  caufed  a  general  recourfe 
to  be  had,  in  behalf  of  perfons  aggrieved  by  illegal  imprifon- 
ment,  to 

4.  The  writ  of  hahas  corpus^  the  moft  celebrated  writ  in 
,  the  Englifti  law.     Of  this  there  are  various  kinds  made  ufe 

'  /.  3.  fr.  2.  c.  8.  turn    nofirum,    vel    capitalis  juftitiarii 

^  alnft.  43.  55. 315.  naftri,    vel  pro  morte  hominis,  vel  pro 

'  F.  N.  B.  66.  fbrtfia  rto^a,  t)d  pro  oiiqvo  alio  retto, 

•"  IUjin.474.  fuare  fecundum  cor^uetudinan  AngUae 

t -Ni/i  eaptut  tji  per  fp'imU  prCttep-  noR  fit  repkgiabilis,    {Regijk.  77-) 

of 
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of  by  the  courts  at  Weftminfter,  for  removing  prifoners  from 
one  court  into  another  for  the  more  eafy  adminidration  of 
juftice.  Such  is  the  habeas  corpus  ad  refpondendunii  when  a 
man  hath  a  caufe  of  a£lion  againfl  one  who  is  confined  by 
the  procefs  of  fomc  inferior  court ;  in  order  to  remove  the 
prifoner,  and  charge  him  with  this  new  action  in  the  court 
above  **.  Such  is  that  ad  fatisfaciendimti  when  a  prifoner  hath 
had  judgment  againfl;  him  in  an  adion,  and  the  plaintiff  is  [  130  ] 
defirous  to  bring  him  up  to  fome  fuperior  court  to  charge 
him  with  procefs  of  execution  •*.  Such  alfo  are  thofe  ad  pro-- 
/equendum,  tejlificandum^  deliberandum,  \sfe. ;  which  iflue  when 
it  is  neceflary  to  remove  a  prifoner,  in  order  to  profecute  or 
bear  tcftimony  in  any  court,  or  to  be  tried  in  the  proper  jurif- 
■*  diftion  wherein  the  fa^  was  committed  (9*) .  Such  is,  laftly, 
the  common  writ  ad  faciendum  et  recipiendum,  which  iflues  out 
of  any  of  the  courts  of  Weftminfter-hall,  when  a  perfon  is  fucd 
in  fome  inferior  jurifdiftion,  and  is  defirous  to  remove  the 
a^on  into  the  fuperior  court ;  commanding  the  inferior  judge* 
to  produce  the  body  of  the  defendant,  together  with  the  day 
and  caufe  of  his  caption  and  detainer  (whence  the  writ  is  fre- 
quently denominated  an  haheat  corpus  cum  caufa)  to  do  and 
receive  whatfoever  the  king's  court  Ihall  confider  in  that  behalf. 
ITiis  is  a  writ  grantable  of  common  right,  without  any  mo- 
tion in  court  *,  and  it  inftantly  fuperfedes  all  proceedings  in 
the  court  below.  But,  in  order  to  prevent  the  furreptitious 
difcharge  of  prifoners,  it  is  ordered  by  ftatute  i  &  2  P.  &  M. 
c.  13.  that  no  habeas  corpus  (hall  iflue  to  remove  any  prifoner 
out  of  any  gaol,  unlefs  figned  by  fome  judge  of  the  court  out 
of  which  it  is  awarded.     And  to  avoid  vexatious  delays  by 

"  2  Mod.  Jg8.  "2  Lilly  prac.  reg.  4.  ^2  Mo(i.&06. 


(9*)  By  44  Geo.  III.  c.  102.  any  of  the  judges  of  England  or 
Ireland  may  award  a  writ  of  habeas  corpus  ad  tefiijicandum  to  bring 
a  prifoner  detained  in  any  gaol  to  be  exanuned  as  a  witnefs  in  any 
court  of  record,  or  fitting  at  niji  prius. 

L  3  removal 
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removal  of  frivolous  caufes,  it  is  enabled  by  ftatute  21  Jac.  I. 
c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  is 
a  barrifter  of  three  years  (landing,  no  caufe  fhall  be  removed 
from  thence  by  habeas  corpus  or  other  writ,  after  iflue  or 
demurrer  deHberately  joined  :  that  no  caufe,  if  once  remanded 
'  to  the  inferior  court  by  writ  oi  procedendo  or  otherwife,  (hall 
ever  afterwards  be  again  removed  ;  and  that  no  caufe  Ihall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration 
do  not  amount  to  the  fum  of  five  pounds.  But  an  '  expedient 
having  been  found  out  to  elude  the  latter  branch  of  the  ftatute, 
.  by  procuring  a  nominal  plaintiff  to  bring  another  a£lion  for 
five  pounds  or  upwards,  (and  then  by  the  courfe  of  the  court, 
r  j/jl  ]  the  habeas  corpus  removed  both  aQions  together,)  it  is  there- 
fore enabled  by  ftatute  12  Geo.  I.  c.  29.  that  the  inferior 
court  may  proceed  in  fuch  a£lions  as  are  under  the  value  of 
five  pounds,  notwithftanding  other  adlions  may  be  brought 
againft  the  fame  defendant  to  a  greater  amount.  And  by 
ftatute  19  Geo.  III.  c.  70.  no  caufe,  under  the  value  of  ten 
pounds,  ftiall  be  removed  by  habeas  corpus^  or  otherwife,  into 
any  fuperior  court,  unlefs  the  defendant  fo  removing  the  fame, 
fhall  give  fpecial  bail  for  payment  of  the  debt  and  cofts. 

But  the  great  and  efficacious  writ,  in  all  manner  of 
illegal  confinement,  is  that  of  habeas  corpus  ad  fubjiciendum  ; 
dire£led  to  the  perfon  detaining  another,  and  commanding 
him  to  produce  the  body  of  the  prifoner,  with  the  day  and 
caufe  of  his  caption  and  detention,  ad  faciendum^  fubjiciendum, 
et  recipiendum^  to  do,  fubmit  to,  and  receive  whatfoever  the 
judge  or  court  awarding  fuch  writ  ftiall  confider  in  that  be- 
half *.  This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  ifluing  out  of  the  court  of  king's  bench  not  only 
in  term-time,  but  alfo  during  the  vacation',  by  z  fiat  from 
the  chief  juftice  or  any  other  of  the  judges,  and  running 

*■  Bohun.  injiit.  legal.  85.  edit.  1708.  referring  to  the  dominical  letter  of  that 

"  St.  Trials,  viii.  142.  year,  that  this  9(«nrfe««  (Nov.  25.)   hap- 

'  The  pluries  haleas  corpus  direfled  pened  that  year  on  a  Saturday.     The 

to  Berwick  ii\  43  Eliz.  (cited  4  Burr.  Thurfday  after  was  therefore  the  ,30th 

856.)    was  iejie'd  die  Jvvis  prox'  poji  of  November,  two  days  after  the  expira- 

qumden'  San^  Martini,    It  appears  by  tion  of  the  term. 

into 
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into  all  parts  of  the  king's  dominions :  for  the  king  is  at  all 
times  entitled  to  have  an  account,  why  the  liberty  of  any  of 
his  fubjefts  is  reftrained  ",  wherever  that  reftraint  may  be 
infli6led.  If  it  iflues  in  vacation,  it  is  ufually  returnable  before 
the  judge  himfelf  who  awarded  it,  and  he  proceeds  by  himfelf 
thereon  ^ ;  unlefs  the  term  ihouid  intervene,  and  then  it  may 
be  returned  in  court  *'.     Indeed  if  the  party  were  privileged 
in  the  courts  of  common  pleas  and  exchequer,  as  being  (or  fup- 
pofed  to  be)  an  officer  or  fuitor  of  the  court,  an  habeas  corpus 
ad fubjiciendum  might  alfo  by  common  l&w  have  been  awarded 
from  thence* }  and,  if  the  caufe  of  imprifonment  were  palpably 
illegal,  they  might  have  difcharged  him  '  :  but,  if  he  were 
committed  for  any  criminal  matter,  they  could  only  have  [  133  ]] 
remanded  him,  or  taken  bail  for  his  appearance  in  the  court 
of  king's  bench  ^,  which  occafioned  the  common  pleas  for 
fome  time  to  difcountenance  fuch  applications.     But  fince  the 
mention  of  the  king's  bench  and  common  pleas,  as  co-ordinate 
in  this  jurifdi£l:ion,  by  ftatute  16  Car.  I.  c.  10.  it  hath  been 
holden,  that  every  fubje<S:  of  the  kingdom  is  equally  entitled 
to  the  benefit  of  the  common  law  writ,  in  either  of  thofe 
courts,  at  his  option  ^.     It  hath  alfo  been  faid,  and  by  very 
refpeftable  authorities'',  that  the  like  habeas  corpus  may  iflue 
out  of  the  court  of  chancery  in  vacation  j  but  upon  the 
famous  application  to  lord  Nottingham  by  Jenks>  notwith-    . 
{landing  the  moft  diligent   fearches,    no  precedent   could 
be  found  where  the  chancellor  had  iffued  fuch  a  writ  in 
vacation  •=,  and  therefore  his  lordfliip  refufed  it. 

In  the  king's  bench  and  common  pleas  it  is  necel^ry  to 
apply  for  it  by  motion  to  the  court  *^j  as  in  the  cafe  ;of  all 
other  prerogative  writs  {certiorari,  prohibition,  mandamus, 
l:fc.)  which  do  not  iffue  as  of  mere  courfe,  without  ihew- 
ing  fome  probable  caufe  why  the  extraordinary  power  of  the 

"  Cro.Jac.  543.  »  Carter  221.     2  Jon.  13. 

»  4  Burr.  856.  »  2  Mod.  198.     Wood's  Cafc.  C  B. 

*  Ibid.  46G.  542.  606.  '  Hill.  11  Geo.  III. 

''2lnft.  55.       4]nft.  290.  2  Hal.  "   4  Inft.  182.     2  Hal.  P.  C.  147. 

P.C.  144.  2  Ventr.  24.  '  Lord  Nott.  MSS.  Rep.  July  1676. 

y  Vaugh.  155.  "'2  Mod.  306.     1  Lev.  1. 

L  4  crown 
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crown  is  called  in  to  the  party's  afliftancc.   For,  as  was  argued 
hj  lord  chief  juftice  Vaughan  *,  «*  it  is  granted  on  motion* 
«*  becaufe  it  cannot  be  had  of  conrfe  ;  and  there  is  therefore  no 
««  nec^tj  to  grant  it ;  for  the  court  ought  to  be  fatisfied  that 
"  the  party  hath  a  probable  caufe  to  be  delivered."     And  this 
feems  the  more  reafonablc,   becaufe  (when  once  granted) 
the  perfon  to  whom  it  is  direfted  can  return  no  fatisfa^ory 
exeufe  for  not  bringing  up  the  body  of  the  prifoner  '.  So  that 
if  it  iffued  of  mere  courfe,  without  fliewing  to  the  court  or 
judge  fome  reafonable  ground  for  awarding  it,  a  traitor  or 
felon,  under  fentence  of  death,  a  ibldier  or  mariner  in  the 
king's  fervice,  a  wife,    a  child,  a  relation,  or  a  domeftic, 
confined  for  infanity,  or   other  prudential  reafons,  might 
r  ^33  3  obtain  a  temporary  enlargement  by  fuing  out  an  habeas  corpus^ 
Aiough  fure  to  be  remanded  as  foon  as  brought  up  to  the 
court.     And  therefore  fir  Edward  Coke,  when  chief  juftice, 
did  not  fcruple  in  13  Jac.  I.  to  deny  a  habeas  corpus  to  one 
confined  by  the  court  of  admiralty  for  piracy  j  there  appear- 
ing, upon  his  own  (hewing,  fufiicient  grounds  to  confine 
him  s.     On  the  other  hand,  if  a  probable  ground  be  ifaewn^ 
that  the  party  is  imprifoned  without  juft  caufe  *,  and  there- 
fore hath  a  right  to  be  delivered,  the  writ  of  habeas  corpus  is 
then  a  writ  of  right,  which  **  may  not  be  denied,  but  ought 
•*  to  be  granted  to  every  man  that  is  conimitted,  or  detained 
*'  in  prifon,  or  otherwifc  reftrained,  though  it  be  by  the  com- 
*'  mand  of  the  king,  the  privy  council,  or  any  other  '.** 

In  a  former  part  of  thefe  commentaries  ^  we  expatiated  at 
large  on  the  perfonal  liberty  of  the  fubjedl.  This  was  ftewn 
to  be  a  natural  inherent  right,  which  could  not  be  furrendered 
or  forfeited  unlefs  by  the  commiffion  of  fome  great  and  atro- 
cious crime,  and  which  ought  not  to  be  abridged  in  any  cafe 
without  the  fpecial  permiffion  of  law.  A  dodrine  coeval 
with  the  firft  rudiments  of  the  Englifh  couftitution ;  and 

*  Bufliel's  cafe.  2  Jon.  13.  "  2  Inft.  615. 

'  Cro.  Jac.  543.  '  Com.  Jouni.     1  Apr.  1628. 

«  3  Bulltr.  27.  Sce^ilfo  2    Roll.  ^  Book  1.  chap.  l. 

Rep.  138. 
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handed  down  to  us  from  our  Saxon  anceftors,  notwithftand- 
ing  all  their  ftruggles  with  the  Danes,  and  the  violence  of  the 
Norman  conqueft :  aflerted  afterwards  and  confirmed  by  the 
conqueror  himfelf  and  his  defcendants  j  and  though  fome- 
times  a  little  impaired  by  the  ferocity  of  the  times,  and  the 
occafional  defpotifm    of   jealous    or  ufurping  princes,  yet 
eftablilhed  on  the  firmed  bafis  by  the  provifions  of  magna 
carta,  and  a  long  fucceffion  of  ftatutes  enafted  under  Ed- 
ward III.    To  affert  an  abfolute  exemption  from  imprifon- 
ment  in  all  cafes,  is  inconfiftent  with  every  idea  of  law  and 
political  fociety ;  and  in  the  end  would  deftroy  all  civil  li- 
berty, by  rendering  it's  prote£^ion  impoflible  :  but  the  glory 
of  the  Englifti  law  confiils  in  clearly  defining  the  times,  the  ' 
caufes,  and  the  extent,  when,  wherefore,  and  to  what  degree, 
the  imprifonment  of  the  fubjefl;  may  be  lawful.     This  it  is,  L  ^34  i- 
which  induces  the  abfolute  neceffity  of  expreflSng  upon  every 
commitment  the  reafon  for  which  it  is  made  :  that  the  court 
upon  an  habeas  corpus  may  examine  into  it's  validity ;  and 
according  to  the  circumitances  of  the  cafe  may  difcharge, 
admit  to  bail,  or  remand  the  prifoner. 

And  yet,  early  in  the  reign  of*  Charles  I.  the  court  of 
king's  bench,  relying  on  fome  arbitrary  precedents  (and  thofe 
perhaps  mifunderllood)  determined^  that  they  could  not  upon 
an  habeas  corpus  either  bail  or  deliver  a  prifoner,  though  com- 
mitted without  any  caufe  ailigned,  in  cafe  he  was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lords  of  the 
privy  council.    This  drew  on  a  parliamentary  inquiry,  and 
produced  the  petition  of  rtghtf  3  Car.  I.  which  recites  this 
illegal  j  udgment,  and  ena£ls  that  no  freeman  hereafter  fhall  be 
fo  imprifoned  or  detained.     But  when,  in  the  following  year, 
Mr.  Seldon  and  others  were  committed  by  the  lords  of  the 
council,   in  purfuance  of  his  majefty's  fpecial   command, 
under  a  general  charge  of  "  notable  contempts  and  ftirring  up 
**  fediuon  againd   the  king  and  government,"    the  judges 
delayed  for  two  terms  (including  alfo  the  long  vacation)  to 

>  Sute  Tr.  vii.  136. 
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deliver  an  opinion  bow  far  fuch  a  charge  was  bailable.  And 
when  at  length  they  agreed  that  it  was,  they  however  annexed 
a  condition  of  finding  fureties  for  the  good  behaviour,  which 
ilill  protra£ked  their  imprifonment,  the  chief  juftice,  fir 
Nicholas  Hyde,  at  the  fame  time  declaring"",  that  "if  they 
**  were  again  remanded  for  that  caufe,  perhaps  the  court 
**  would  not  afterwards  grant  a  habeas  corpus y  being  already 
**  made  acquainted  with  the  caufe  of  the  imprifonment." 
But  this  was  heard  with  indignation  and  aftonifliment  by 
every  lawyer  prefent ;  according  to  Mr.  Selden's  own" 
C  135  ]  account  of  the  matter,  whofe  refentment  was  not  cooled  at 
the  diftance  of  four-and-twenty  years. 

These  pitiful  evafions  gave  rife  to  the  ftatute  16  Car.  I. 
c.  10.  §  8.  whereby  it   is  enadled,  that  if  any  perfon  be 
committed  by  the  king  himfelf  in  perfon,  or  by  his  privy 
council,  or  by  any  of  the  members  thereof,  he  fliall  have 
granted  unto   him,  without  any   delay  upon  any  pretence 
.whatfoever,  a  writ  of  habeas  corpus y  upon  demand  or  motion 
made  to  the  court  of  king's  bench  or  common  pleas ;  who  (hall 
thereupon,  within  three  court  days  after  the  return  is  made, 
examine  and  determine  the  legality  of  fuch  commitment,  and 
do  what  to  juftice  (hall  appertain,  in  delivering,  bailing,  or 
remanding  fuch  prifoner.     Yet  ftill  in  the  cafe  of  Jenks, 
before  alluded  to°,  who  in  1676  was  committed  by  the  king  in 
council  for  a  turbulent  fpeech  at  Guildhall •*,  new  fhifts  and 
devices  were  made  ufe  of  to  prevent  his  enlargement  by  law, 
the  chief  juftFce  (as  well  as  the  chancellor)  declining  to  award 
a  writ  of  habeas  corpus  ad  fubjiciettdum  in  vacation,  though  at 
laft  he  thought  proper  to  award  the  ufual  writs  ad  deliberan- 
dum, Isfc.  whereby  the  prifoner  was  difcharged  at  the  Old 
Bailey.      Other  abufes   had  alfo  crept  into  daily  praftice, 

"  State  Tr.  vii.   240.  "  pqfierum  denegandum.  Quod,  utodio- 

"  "  Etiam  judicum  tunc  primarius,  "  JiJ/imum  juris  prodigium,/cientioribus 

*'  ni/iilludjaceremus,  refcriptiilliusfo-  "  hictmiverfis  cenfitum."  (Findic.  Mar. 

•'  renju,  qidlibertatis  perfonalis  otnni-  "  clauf.  edit./i.D.  1653-) 


**  medae  vindex  Ugitimus  ejiferefolus,         °  pag.  132. 

"  ufumomnimodumpalampTonuntiavit        ^  State  Tr.  vii.  471. 

*'  {fuifemperJimiUs)  nobis pnpetuo  in  . 
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which  had- in  fome  meafure  defeated  the  benefit  of  this  great 
conftitutional  remedy.  The  party  imprifoning  was  at  liberty 
to  delay  his  obedience  to  the  firft  writ,  and  might  wait  till  a 
fecond  and  a  third,  called  an  alias  and  a  p/uries,  were  ifiued, 
before  he  produced  the  party ;  and  many  other  vexatious 
{hifts  were  pradlifed  to  detain  ftate-prifoners  in  cuftody.  But 
whoever  will  attentively  cohfider  the  Englifh  hiftory,  may 
obferve,  that  the  flagrant  abufe  of  any  power,  by  the  crown  or 
it's  minillers,  has  always  been  produdiive  of  a  ftruggle  ; 
which  either  difcovers  the  exercife  of  that  power  to  be  con- 
trary to  law,  or  (if  legal^  reftrains  it  for  the  future.  This 
was  the  cafe  in  the  prcfent  inftance.  The  opprefliion  of  an 
obfcure  individual  gave  birth  to  the  famous  habeas  corpus  aft, 
3 1  Car.  II.  c.  2.  which  is  frequently  confidered  as  another 
magna  carta'^  of  the  kingdom  ;  and  by  confequence  and  ana-  r  ict^l 
logy  has  alfo  in  fubfequent  times  reduced  the  general  method 
of  proceeding  on  thefe  writs  (though  not  within  the  reach  of 
that  ftatute,  but  iflliing  merely  at  the  common  law)  to  the 
true  (landard  of  law  and  liberty  (10). 

The  ftatute  itfelf  enafts,  1.  That  on  complaint  and  re- 
queft  in  writing  by  or  on  behalf  of  any  perfon  committed  and 

^  See  book  I.  cb.  1. 


( lo)  Bifhop  Burnet  relates  a  circumftance  refpefting  the  habeas 
corpus  a6i,  which  is  more  curious  than  credible  ;  but  though  we 
cannot  be  induced  to  fuppofe,  that  this  important  ftatute  was 
obtained  by  a  jeft  and  a  fraud,  yet  the  ftory  proves  that  a  very  for- 
midable oppofition  was  made  to  it  at  that  time.  "  It  was  carried 
**  (fays  he)  by  an  odd  artifice  in  the  houfe  of  lords.  Lord  Grey 
*•  and  lord  Norris  were  named  to  be  the  tellers ;  lord  Norris  being 
"  a  man  fubjeft  to  vapours,  was  not  at  all  times  attentive  to  what 
**  he  was  doing,  fo  a  very  fat  lord  coming  in,  lord  Grey  counted 
"  him  for  ten  as  a  jeft  at  firft,  but  feeing  lord  Norris  had  not 
**  obferved  it,  he  went  on  with  this  mifreckoning  of  ten,  fo  it  was 
**  reported  to  the  houfe,  and  declared  that  they  who  were  for  the 
**  bill  were  the  majority,  though  it  indeed  went  on  the  other  fide  ; 
"  and  by  this  means  the  bill  paft."     i  Burnet,  H'tjl.  Ch.  II.  485. 

charged 
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charged  with  any  crime,  (unlefs  committed  for  treafon  or 
felony  ezprefled  in  the  warrant ;  or  as  accdTory,  or  on  fuf- 
picion  of  being  acceflbry,  before  the  h€t,  to  any  petit-treafon 
or  felony ;  or  upon  fufpicion  of  fuch  petit-treafon  or  felony, 
plainly  expreffed  in  the  warrant ;  or  unlefs  he  is  convicted  or 
charged  in  execution  by  legal  procefs,)  the  lord  chancellor  or 
any  of  the  twelve  judges,  in  vacation,  upon  viewing  a  copy 
of  the  warrant,  or  affidavit  that  a  copy  is  denied,  (hall 
(unlefs  the  party  has  negle£led  for  two  terms  to  apply  to 
any  court  for  his  enlargement)  award  a  habeas  corpus  for  fuch 
prifoner  returnable  immediately  before  himfelf  or  any  other  of 
die  judges ;  and  upon  the  return  made  (hall  difcharge  the 
party,  if  bailable,  upon  giving  fecurity  to  appear  and  anfwer 
to  the  accufation  in  the  proper  court  of  judicature.  2.  That 
fuch  writs  (hall  be  indorfed,  as  granted  in  purfuance  of  this 
a^,  and  figned  by  the  perfon  awarding  them.  3.  That  th© 
writ  (hall  be  returned  and  the  prifoner  brought  up,  within  a 
limited  time  according  to  the  diftance,  not  exceeding  in  any 
cafe  twenty  days.  4.  That  officers  and  keepers  negle£Hng 
to  make  due  returns,  or  not  delivering  to  the  prifoner  or  his 
agent  within  fix  hours  after  demand  a  copy  of  the  warrant  of 
commitment,  or  (hifting  the  cuftody  of  a  prifoner  from  one 
to  another,  without  fufficient  reafon  or  authority,  (fpccified 
in  the  a£k,)  (hall  for  the  firft  offence  forfeit  1 00/.  and  for  the 
fecond  offence  200I.  to  the  party  grieved,  and  be  difabled  to 
hold  his  office.  5.  That  no  perfon  once  delivered  by  habeas 
corpus,  (hall  be  recommitted  for  the  fame  offence,  on  penalty 
of  500/.  6.  That  every  perfon  committed  for  treafon  or 
felony  (hall,  if  he  requires  it  the  firft  week  of  the  next  term, 
or  the  firft  day  of  the  next  feffion  of  o^er  and  terminer j  be 
[|  137  ]  indi£^ed  in  that  term  or  feffion,  or  elfe  admitted  to  bail :  unlefs 
the  king's  witneffes  cannot  be  produced  at  that  time :  and  if 
acquitted,  or  if  not  indited  and  tried  in  the  fecond  term,  or 
feffion,  he  (hall  be  difcharged  from  his  imprifonment  for  fuch 
imputed  offence  :  but  that  no  perfon,  after  the  affifes  (hall  be 
open  for  the  county  in  which  he  is  detained,  (ball  be 
removed  by  habeas  corpus,  till  after  the  affifes  are  ended  ;  but 
(hall  be  left  to  the  jufiice  of  the  judges  of  affife.  7.  That  any 

fuch 
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fuch  prlfoner  may  move  for  and  obtain  his  habeas  corpus,  as 
well  out  of  the  chancery  or  exchequer,  as  out  of  the  king's 
bench  or  common  pleas ;  and  the  lord  chancellor  or  judges 
denying  the  fame,  on  light  of  the  warrant  or  oath  that  the 
fame  is  refufed,  forfeit  feverally  to  the  party  grieved  the  fum 
of  500/.  8.  That  this  writ  of  habeas  corpus  (hall  run  into  the 
counties  palatine,  cinque  ports,  and  other  privileged  places, 
and  the  iflands  of  Jerfey  and  Guernfey.  9.  That  no  inha- 
bitant of  England  (except  perfons  contrafting,  or  convicts 
praying,  to  be  tranfported;  or  having  committed  fome  capital 
ofience  in  the  place  to  which  they  are  fent)  (hall  be  fent  pri- 
foner  to  Scotland,  Ireland,  Jerfey,  Guernfey,  or  any  places 
beyond  the  feas,  within  or  without  the  king's  dominions ;  on 
pain  that  the  party  committing,  Ivs  advifers,  aiders,  and  aflid-v 
ants,  fhall  forfeit  to  the  party  aggrieved  a  fum  not  lefs  than 
500/.  to  be  recovered  with  treble  cofts ;  fliall  be  difabled  to 
bear  any  office  of  truft  or  profit ;  (hall  incur  the  penalties 
of  praemunire ;  and  fhall  be  incapable  of  the  king's  pardon. 

This  is  the  fubftance  of  that  great  and  important  ftatute  : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  commit- 
ments for  fuch  criminal  charge,  as  can  produce  no  inconve- 
nience to  public  juftice  by  a  temporary  enlargement  of  the 
prifoner :  all  other  cafes  of  unjuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  Jaw  it  is  now  expelled  by  the  court,  agreeable  to 
antient  precedents'^  and  the  fpirit  of  the  aft  of  parliament, 
that  the  writ  ihould  be  immediately  obeyed,  without  waiting 
for  any  alias  or  pluries ;  otherwife  an  attachment  will  iflue.  r  j^o  -, 
By  which  admirable  regulations,  judicial  as  well  as  parlia- 
mentary, the  remedy  is  now  complete  for  removing  the  injury 
of  unjuft  and  illegal  confinement.  A  remedy  the  more  necef- 
fary,  becaufe  the  oppreffion  does  not  always  arife  from  the 
ill-nature,  but  fometimes  from  the  mere  inattention  of  govern- 
ment. For  it  frequently  happens  in  foreign  countries,  ^and 
has  happened  in  England  during  temporary  fufpenfions  »  of 
the  ftatute)  that  perfons  apprehended  upon  fufpicion  have 

I  4  Burr.  856.  «  See  Vol.  I.  feg.  lac. 

I  fuffered 
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fufFered  a  long  imprifonment,  merely  becaufe  they  were  for- 
gotten (11  )- 

THEfatisfaBory  remedy  foT  this  injury  of  falfe  imprifon- 
ment, is  by  an  zStion  of  trefpafs  vi  et  armisy  ufually  called 
an  a£lion  of  falfe  imprifonment ;  which  is-  generally,  and 
almoft  unavoidably,  accompanied  with  a  charge  of  affault  and 
battery  alfo :  and  therein  the  party  fhall  recover  damages  for 
the  injury  he  has  received;  and  alfo  the  defendant  is,  as  for 
all  other  injuries  committed  with  force,  or  vi  et  armisy  liable 
to  pay  a  fine  to  the  king  for  the  violation  of  the  public  peace. 

III.  With  regard  to  the  third  abfolute  right  of  indivi- 
duals, or  that  of  private  property,  though  the  enjoyment  of 
it,  when  acquired,  is  ftri£lly  a  perfonal  right;  yet  as  it's 
nature  and  original,  and  the  means  of  its  acquifition  or  lofs, 
fell  more  diredlly  under  our  fecond  general  divifion,  of  the 
rights  of  things ;  and  as  of  courfe,  the  wrongs  that  affedl 
thefe  rights  muft  be  referred  to  the  correfponding  divifion 
in  the  prefent  book  of  our  commentaries ;  I  conceive  it  will 
be  more  commodious  and  eafy  to  confider  together,  rather 


( 1 1 )  Befides  the  efficacy  of  the  writ  of  habeas  corpus  in  libe- 
rating the  fubje£i  from  illegal  confinement  in  a  public  prifon,  it  alfo 
extends  it's  influence  to  remove  every  unjuft  reftraint  of  perfonal 
freedom  in  private  life,  though  impofed  by  a  hulband  or  a  father ; 
but  when  women  or  infants  are  brought  before  the  court  by  an  habeas 
corpusy  the  court  will  only  fet  them  free  from  an  unmerited  or 
unreafonable  confinement,  and  will  not  determine  the  validity  of  a 
marriage,  or  the  right  to  the  guardianfhip,  but  will  leave  them  at 
liberty  to  chufe  where  they  will  go  :  and  if  there  be  any  reafon  to 
apprehend  that  they  will  be  feized  in  returning  from  the  court', 
they  will  be  fent  home  under  the  prote6lion  of  an  officer.  But  if 
a  child  is  too  young  to  have  any  difcretion  of  it's  own,  then  the 
court  will  deliver  it  into  the  cuftody  of  it's  parent,  or  the  perfon 
who  appears  to  be  it's  legal  guardian.  See  3  Burr.  1434,  where 
all  the  prior  cafes  are  confidered  by  lord  Mansfield. 

If  an  equivocal  return  is  made  to  an  habeas  corpus y  the  court  will 
immediately  grant  an  attachment.    5  T.  R.  89. 

than 
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ihan  in  a  feparate  view,  the  injuries  that  may  be  offered  to  the 
enjoyment,  as  well  as  to  the  rights,  of  property.     And  there-' 
fore  I  fhall  here  conclude  the  head  of  injuries  affecting  the 
abfolute  rights  of  individuals. 

We  are  next  to  contemplate  thofe  which  affeft  their 
relative  rights;  or  fuch  as  are  incident  to  perfons  confidered  as 
members  of  fociety,  and  connefted  to  each  other  by  various 
ties  and  relations  :  and,  in  particular,  fuch  injuries  as  may  f  iqo  1 
be  done  to  perfons  under  the  four  following  relations  5  huf- 
band  and  wife,  parent  and  child,  guardian  and  ward,  mafter 
and  fervant. 

I.  Injuries  that  may  be  offered  to  a  perfon,  confidered" 
as  a  hujband,  are  principally  three  :  abduBion,  or  taking  away 
a  man's  wife ;  adultery,  or  criminal  converfation  with  her ; 
and  beating  or  otherwife  abufing  her.  i.  As  to  the  firft  fort,- 
abduBion  or  taking  her  away,  this  may  either  be  by  fraud  and 
perfuafion,  or  open  violence :  though  the  law  in  both  cafes 
fuppofes  force  and  conftraint,  the  wife  having  no  power  to 
confent;  and  therefore  gives  a  remedy  by  writ  oiraviJhment,ox 
action  of  trefpafs  vi  et  armis,  de  uxore  rapta  et  abduEta  *.  This 
action  lay  at  the  common  law;  and  thereby  the  hufband  fliall 
recover,  not  the  pofTeffion"  of  his  wife,  but  damages  for 
taking  her  away :  and  by  ftatute  Weflm.  i.  3  Edw.  I.  c.  13. 
the  offender  (hall  alfo  be  imprifoned  two  years,  and  be  fined 
at  the  pleafure  of  the  king.  Both  the  king  and  the  hufband 
may  therefore  have  this  adlion  "  j  and  the  hufband  is  alfo 
entitled  to  recover  damages  in  an  a£lion  on  the  cafe  agtinfl 
fuch  as  perfuade  and  entice  the  wife  to  live  feparate  from  hira 
without  a  fufficient  caufe*.  The  old  law  was  fo  flridt  in  this 
point,  that  if  one's  wife  miffed  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his  houfe, 
unlefs  fhe  was  benighted  and  in  danger  of  being  loft  or 
drowned  '  :  but  a  flranger  might  carry  her  behind  him  on 
horfeback  to  market,  to  a  juftice  of  the  peace  for  a  warrant 


'  F.  N.  B.  89.  «  Law  of  ni/iprius.  74. 

"  2  Infl.-434.  -   .  *  Uid.  y  Bro.  Alrr.  t,  trefpafs.  213. 
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againft  her  hufband,  or  to  the  fpiritual  court  to  fue  for  a 
divorce*.  2.  Adultery ^  or  criminal  converfation  with  a  man's 
wife,  though  it  is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  fpiritual  courts ;  yet,  conddered  as  a  civil 
injury,  (and  furely  there  can  be  no  greater,)  the  law  gives  a 
fatisfa^iion  to  the  hufband  for  it  by  a^ion  of  trefpafs  vi  et 
artnis  againft  the  adulterer,  wherein  the  damages  recovered 
[  140  ]  are  ufually  very  large  and  exemplary.  But  thefe  are  properly 
increafed  and  diminiflied  by  circumftances  *  ;  as  the  rank  and 
fortune  of  the  plaintiff  and  defendant ;  the  relation  or  con- 
nc£iion  between  them  ;  the  fedu£l:ion  or  otherwife  of  the  wife, 
founded  on  her  previous  behaviour  and  charafter  ;  and  the 
hufljand's  obligation  by  fettlement  or  otherwife  to  provide  for 
thofe  children,  which  he  cannot  but  fufpedi  to  be  fpurious. 
In  this  cafe,  and  upon  indi£tments  for  polygamy,  a  marriage 
in  faB  muft  be  proved ;  though  generally,  in  other  cafes, 
reputation  and  cohabitation  are  fufficient  evidence  of  mar- 
riage •»  (12).   The  third  injury  is  that  of  beating  a  man's  wife, 

*  Bto.  Ahr.  207.  440.  ■>  Bur.  2057. 

»  Law  of  mfi  prius.  26. 


(12)  Evidence  may  be  given  in  mitigation  of  damages,  that 
the  hufband  had  criminal  conneftions  with  other  women,  or  that 
he  was  not  accuftomed  to  treat  his  wife  with  tendemefs  and  affec- 
tion, or  that  they  did  not  live  together  upon  terms  of  harmony  or 
cordiality,  for  the  jury  muft  colle6t,  from  a  confideration  of  fuch 
circumftances,  the  extent  of  the  wound  which  is  given  to  the  huf- 
band's  feelings  and  happinefs.  It  is  now  fettled,  that  if  the  jury 
(hould  be  convinced  that  the  hufband  confented  to  the  infamy  of 
his  wife,  they  ought  to  find  a  verdift  for  the  defendant.  4  T.  R. 
651.  This  is  founded  either  upon  the  maxim  ntalenti  rum  Jit  iajuna, 
or  upon  the  confideration  that  the  plaintiff,  as  a  profligate  particeps 
criminit,  appears  under  too  unfavourable  circumftances  to  receive 
any  countenance  or  protedioa  in  a  court  of  juftice.  But  if  the 
hufband's  condu^  does  not  prove  actual  confent,  but  only  that 
degree  of  negligence  or  levity,  which  probably  contributed  to  the 
feduAion  of  his  wife,  it  will  not  deprive  him  of  a  verdi6l,  however 
it  may  lefCen  the  damages.    But  he  can  maintain  no  action  if  he 

lives 
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or  otherwife  ill-ufing  her  j  for  which,  if  it  be  a  common 
aifault,  battery,   or  imprifonment,  the  law  gives  the  ufual 


lives  entirely  feparated  from  his  wife  in  confequence  of  a  mutual 
agreement ;  for  the  git  or  foundation  of  the  aftion  is  held^o  con- 
fift  in  the  hufband's  lofs  of  the  comfort  and  fociety  of  his  wife. 
5  T.  R.  357.  But  the  court  of  king's  bench,  in  a  fubfequent 
cafe,  have  determined,  that  the  hufband  is  not  barred  of  this  aftion, 
unlefs  by  his  agreement  he  has  *'  given  up  all  claim  to  be  derived 
**  from  her  comfort,  fociety,  and  aflittance."     6  Eaft.  256. 

In  one  cafe  at  nifi  prius,  lord  Kenyon  held  that  where  a.  huf- 
band kept  a  miftrefs,  he  was  not  entitled  to  maintain  this  aftion 
againll  another  for  adultery  with  his  wife,  as  recrimination  is  a  bar 
to  a  divorce  in  the  fpiritual  courts.     See  i  vol.  p.  441.  n.  13. 

But  it  (hould  feem,  that  unlefs  the  jury  fhould  think  that  the 
hufband  lives  fo  much  with  other  women ;  as  to  amount  to  a 
total  abandonment  of  his  wife,  it  is  only  a  circumftance,  which  wiU 
affeft  the  damages,  but  will  not  be  a  bar  to  the  adion. 

The  judges  have  declared,  that  in  all  aftions  of  this  fort  it  is  the 
peculiar  province  of  the  jury  to  eftimate  what  pecuniary  reparation 
ought  to  be  granted  ;  and  they  have  refufed  to  grant  a  new  trial 
for  excefQve  damages,  where  a  verdiA  was  given  for  5000/.  under 
circumflances  which  were  fuch,  that  one  learned  judge  was  of 
opinion  they  amounted  to  evidence  of  confent,  and  that  a  verdift 
ought  to  have  been  given  for  the  defendant.  ^T.  R.  6^1.  How- 
ever reluctant  the  judges  may  appear  to  become  the  arbitrators  of 
the  price  of  adultery,  yet  that  delicacy  perhaps  ought  not  to  be 
extended  to  a  verdift  ;  which  from  the  manifeit  circumftances  of 
the  cafe  cannot  poffibly  be  reconciled  with  any  fair  and  rational 
meafure  of  juftice.  And  lord  EUenborough  has  declared,  that 
the  court  will  grant  a  new  trial  in  fuch  an  aftion,  when  it  appears 
from  circumftances  that  "  the  jury  muft  have  a<5ted  under  the  in- 
*•  fluence  either  of  undue  motives,  or  fome  grofs  error  or  mifcon- 
«  ception."     6  Eajl.  256. 

This  aftion  for  criminal  conversation  having  in  it  a  mixture  of 
penal  profecution,  fuf&cient  evidence  muft  be  produced  to  fatisfy 
the  jury  of  the  aftual  marriage,  and  the  identity,  of  the  parties. 
Doug.  166.  But  it  feems  now  to  be  the  better  opinion,  that  no 
damages  in  an  aftion  ought  to  be  vindidive,  but  they  ought  to  be 
a  juft  compenfation  as  far  as  it  can  be  afcertained  and  calculated 
for  the  injury  fuftained. 

Vol.  III.  M  remedy 
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remedy  to  recover  damages^  by  aftion  of  trefpafs  vi  et  armis, 
which  mufl:  be  brought  in  the  names  of  the  hufband  and  wife 
jointly:  but  if  the  beating  or  other  maltreatment  be  very 
enormous,  fo  that  thereby  the  hufband  is  deprived  for  any 
time  of  the  company  and  afRftance  of  his  wifC)  the  law  then 
gives  him  a  feparate  remedy  by  an  a£lion  of  trefpafs,  in 
nature  of  an  a£lion  upon  the  cafe,  for  this  ill-ufage,  per  quod 
confortium  amiftt ;  in  which  he  fhall  recover  a  fatisfaftion  in 
damages  ^» 

II.  Injuries  that  may  be  offered  to  a  perfon  confidered  in 
the  relation  of  a  parent  were  likewife  of  two  kinds  :  i.  Abduc- 
tion, or  taking  his  children  away ;  and,  2.  Marrying  his 
fon  and  heir  without  the  father's  confent,  whereby  during 
the  continuance  of  the  military  tenures  he  loft  the  value  of 
his  marriage.  But  this  laft  injury  is  now  ceafed,  together 
with  the  right  upon  which  it  was  grounded ;  for,  the  father 
being  no  longer  entitled  to  the  value  of  the  marriage,  the 
marrying  his  heir  does  him  no  fort  of  injury  for  which  a 
civil  a<^ion  will  lie.  As  to  the  other,  of  abdudtion,  or  taking 
away  the  children  from  the  father,  that  is  alfo  a  matter  of 
doubt  whether  it  be  a  civil  injury  or  no ;  for,  before  the 
abolition  of  the  tenure  in  chivalry,  it  was  equally  a  doubt 
whether  an  adtion  would  lie  for  taking  and  carrying  away 
r  .  -1  any  other  child  befides  the  heir  :  fome  holding  that  it  would 
not,  upon  the  fuppofition  that  the  only  ground  or  caufe  of 
a£tion  was  lofing  the  value  of  the  heir's  marriage ;  and  others 
holding  that  an  action  would  lie  for  taking  away  any  of  the 
children,  for  that  the  parent  hath  an  intereft  in  them  all,  to 
provide  for  their  education  **.  If  therefore  before  the  aboli- 
tion of  thefe  tenures  it  was  an  injury  to  the  father  to  take 
away  the  reft  of  his  children,  as  well  as  his  heir,  (as  I  ani 
inclined  to  think  it  was,)  it  ftill  remains  an  injury,  and  is 
remediable  by  writ  of  ravijbmenty  or  a£lion  of  trefpafs  vi  et 
armis y  dejility  velJUia^  rapto  vel  abduBo  *  i  in  the  fame  manner 


<■  Cro.  Jac.  501.  538.  «  F.  N.  B.  30. 

"  €ro.  Elu.  770. 
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as  the  hurt)  and  may  have  it,  on  account  of  the  abduftion  of 
bis  wife.  --f'^  ^^^  y*  -^    • 

in.  Of  a  fimilar  nature  to  the  laft  is  the  relation  of  guar- 
dian  and  ward ;  and  the  like  aftions  mutatis  mutandisy  as  are 
given  to  fathers,  the  guardian  alfo  has  for  recovery  of 
damages,  when  his  ward  is  ftolen  or  raviflied  away  from  him^. 
And  though  guardianfhip  in  chivalry  is  now  totally  abolifhed) 
which  was  the  only  beneficial  kind  of  guardianftiip  to  the 
guardian,  yet  the  guardian  in  focage  was  always  ^  and  is  ftill 
entitled  to  an  a£lion  of  rainjhmenty  if  his  ward  or  pupil  be 
taken  from  him  :  but  then  he  muft  account  to  his  pupil  for 
the  damages  which  he  fo  recovers  •'.  And,  as  a  guardian  in 
focage  was  alfo  entitled  at  common  law  to  a  writ  of  right  of 
tvardy  de  cu/iodia  terrne  et  haeredis,  in  order  to  recover  the 
pofleffion  and  cuftody  of  the  infant ',  fo  I  apprehend  that  he 
is  ftill  entitled  to  fue  out  this  antiquated  right.  But  a  more 
fpeedy  and  fummary  method  of  redrefling  all  complaints 
relative  to  wards  and  guardians  hath  of  late  obtained  by  an 
application  to  the  court  of  chancery ;  which  is  the  fupreme 
guardian,  and  has  the  fuperintendent  jurifdiftion  of  all  the 
infants  in  the  kingdom.  And  it  is  exprefsly  provided  by 
ftalute  12  Car.  II.  0.24.  that  teftamentary  guardians  may 
maintain  an  a<f^ion  of  ravifhment  or  trefpafs,  for  recovery  of 
any  of  their  wards,  and  alfo  for  damages  to  be  applied  to  the  [  142  1 
ufe  and  benefit  of  the  infants". 

IV.  To  the  relatioti  between  majler  and  fervant,  and  the 
rights  accruing  therefrom,  there  are  two  fpecies  of  injuries 
incident.  The  one  is,  retaining  a  man's  hired  fervant  before 
his  time  is  expired  ;  the  other  is  beating  or  confining  him  in 
fuch  a  manner  that  he  is  not  able  to  perform  his  work.  As 
to  the  firft,  the  retaining  another  perfon's  fervant  during  the 
time  he  has  agreed  to  ferve  his  prefent  raafter  ;  this,  as  it  is 

'F.N.  B.  139.  »F,  N.B.  139. 

«  Ihid.  "  2p.Wms.  lOS. 

"  HaleonF.N.  B.  139. 
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an  ungentlemanlike,  fo  it  is  alfo  an  illegal  aft.  For  every 
matter  has  by  his  contradi  purchafedfor  a  valuable  confider- 
ation  the  fervice  of  his  domeftics  for  a  limited  time :  the 
inveigling  or  hiring  his  fervant,  which  induces  a  breach  of 
this  contrafl,  is  therefore  an  injury  to  the  mafter ;  and  for  that 
injury  the  law  has  given  him  a  remedy  by  a  fpecial  aftion  on 
the  cafe  :  and  he  may  alfo  have  an  aftion  againft  the  fervant 
for  the  non-performance,  of  his  agreement  K  B\xt,  if  the  new 
mailer  was  not  apprized  of  the  former  contradt^  no  aftion  lies 
againft  kirn «,  unlefs  he  refufes  to  reftore  the  fervant,  upoa 
demand  (i3).  The  other  point  of  injury,  is  that  of  beating, 
confining,  or  difabling  a  man's  fervant,  which  depends  upon 
the  fame  principle  as  the  laft ;  viz.  the  property  which  the 
mafter  has  by  his  contraft  acquired  in  the  labour  of  the 
fervant.  In  this  cafe,  befides  the  remedy  of  an  aftlon  of 
battery  or  imprifonment,  which  the  fervant  himfelf  as  an  indi- 
vidual may  have  againft  the  aggrcflbr,  the  mafter  alfo,  as  a 
recompence  for  his  immediate  lofs,  may  maintain  an  aftion  of 
trefpafs  vi  et  armis ;  in  which  he  muft  allege  and  prove  the 
fpecial  damage  he  has  fuftained  by  the  beating  of  his  fervant, 
per  quod  fervitium  amijit  °  ,•  and  then  the  jury  will  make  him  a 
proportionable  pecuniary  fatisfa£lion.  A  fimilar  practice  to 
which,  we  find  alfo  to  have  obtained  among  the  Athenians  ; 
where  mafters  were  entitled  to  an  adlion  againft  fuch  as  beat 
or  ill-treated  their  fervants  **  (14). 


'  F.N.  B.  167.  "9  Rep.  1)3.     10  R«p.  330. 

"» Ibid.  Winch.  51.  "  Pott.  Antiqu.  b.  1 .  c.  26. 


(13)  But  an  a£Uon  lies  for  receiving  or  continuing  to  employ 
the  fervant  of  another  after  the  fecond  mafter  has  notice  that  he 
is  the  fervant  of  another,  though  he  was  not  apprized  of  that  cir- 
cumftance  when  he  hired  him.     6T.  R.  221. 

( 14)  It  appears  to  be  a  remarkable  omiflion  in  the  law  of  Eng- 
land, which  with  fuch  fcrupulous  folicitude  guards  the  rights  of 
individuals,  aad  fecures  the  morals  and  good  order  of  the  commu- 
nity, 


Ch.8.  Wrongs.  143 

We  may  obferve  that  in  thefe  relative  injuries,  notice  is 
only  taken  of  the  wrong  done  to  the  fuperior  of  the  parties 
related,  by  the  breach  and  diflblution  of  either  the  relation 


nity,  that  it  fhould  have  afforded  fo  little  proteAion  to  female  chaf- 
tity.  It  is  true  that  it  has  defended  it  by  the  punifhment  of  death 
from  force  and  violence,  but  has  left  it  expofed  to  perhaps  greater 
danger  from  the  artifices  and  felicitations  of  feduftion.  In  no  cafe 
whatever,  unlefs  (he  has  had  a  promife  of  marriage,  can  a  woman 
herfelf  obtain  any  reparation  for  the  injury  fhe  has  fuftained  from 
the  feducer  of  her  virtue.  And  even  where  Her  weaknefs  and  cre- 
duhty  have  been  impofed  upon  by  the  moft  folemn  promifes  of 
marriage,  unlefs  they  have  been  overheard  or  made  in  writing, 
fhe  cannot  recover  any  compenfation,  being  incapable  of  giving 
evidence  in  her  ovpn  caufe.  Nor  can  a  parent  maintain  any  aftion 
in  the  temporal  courts  againfl  the  perfon  who  has  done  this 
wrong  to  his  family,  and  to  his  honour  and  happinefs,  but  by 
ftating  and  proving,  that  from  the  confequences  of  the  fedu6Uon 
his  daughter  is  lefs  able  to  affifl  him  as  a  fervant,  or  that  the 
feducer  in  the  purfuit  of  his  daughter  was  a  trefpaffer  upon  his 
premifes.  Hence  no  a£lion  can  be  maintained  for  the  feduftion  of 
a  daughter,  which  is  not  attended  with  a  lofs  of  fervice  or  an 
injury  to  property.  Therefore,  in  that  aftion  for  feduftion  which 
is  in  mofl  general  ufe,  viz.  a  per  quod fervitium  ami/it^  the  father 
mufl  prove  that  his  daughter,  when  feduced,a6lually  alTifled  in  fome 
degree,  however  inconfiderable,  in  the  houfewifery  of  his  family  ; 
and  that  fhe  has  been  rendered  lefs  ferviceable  to  him  by  her 
pregnancy  ;  or  the  aftion  would  probably  be  fuflained  upon  the 
evidence  of  a  confumption  or  any  other  diforder,  contrafted  by 
the  daughter,  in  confequence  of  her  feduftion,  or  of  her  fhame  and 
forrow  for  the  violation  of  her  honour.  It  is  immaterial  what  is  the 
age  of  the  daughter,  but  it  is  neceffary  that  at  the  dme  of  the 
feduAion  fhe  fhould  be  living  in,  or  be  confidered  part  of,  her 
father's  family.  4  Burr.  1878.  3  IVilf.  18.  And  Mr.  J.Wilfon, 
in  a  cafe  upon  the  northern  circuit,  was  of  opinion,  that  a  young 
woman,  who  was  upon  a  vifit  at  a  relation's  houfe,  and  was  there 
feduced,  might  be  confidered,  in  fupport  of  this  aftion,  as  in  the 
fervice  of  her  father,  or  as  part  of  hia  family.     But  it  has  been 
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itfelf,  or  at  leaft  the  advantages  accruing  therefrom  ;  while 
the  lofs  of  the  inferior  by  fuch  injuries  is  totally  unregarded. 
One  realbn  for  which  may  be  this :  that  the  inferior  hath  no 
kind  of  property  in  the  company,  care,  or  afliftance  of  the 
fuperior,  as  the  fuperior  is  held  to  have  in  thofe  of  the  inferior ; 
and  therefore  the  inferior  can  fuffer  no  lofs  or  injury.  The 
wife  cannot  recover  damages  for  beating  her  hufband,  for  £he 


decided  that  this  aflion  cannot  be  maintained  by  the  father,  if  at  the 
time  of  the  feduftion  (he  is  living  in  another  family,  and  has  no 
intention  to  return  to  her  father's  houfe,  although  fhe  is  under  the 
age  of  21.  5  Eaji.  45.  In  this  aftion,  as  the  daughter  does  not 
neceffarily  receive  any  part  of  the  damages  recovered,  fhe  is  a  com- 
petent witnefs,  and  is  generally  produced  to  prove  the  faft  of  the 
feduftion.  But  in  fuch  cafes,  as  in  aftions  for  adultery,  the 
damages  are  eftimated  from  the  rank  and  fituation  of  the  parent, 
or  from  the  degree  of  affliftion  which,  under  all  the  circum- 
flances,  he  may  be  fuppofed  to  fuEFer.  It  fhould  feem  that  thia 
aAion  may  be  brought  by  a  grandfather,  brother,  uncle,  aunt, 
or  any  relation  under  the  protection  of  whom,  in  loco  parentisy 
a  woman  refides  ;  efpecially  if  the  cafe  be  fuch  that  fhe  can 
bring  no  aftion  herfelf ;  but  the  courts  would  not  permit  a  perfon 
to  be  punifhed  twice  by  exemplary  damages  for  the  fame  injury. 
2  T.  R.  4. 

Another  aftion  for  feduflion  is  a  common  afkion  for  trefpafs, 
which  may  be  brought  when  the  feducer  has  illegally  entered 
the  father's  houfe ;  in  which  aftion  the  debauching  his  daughter 
may  be  ftated  and  proved  as  an  aggravation  of  the  trefpafs. 
2  T.  R.  166.  Or  where  the  feducer  carries  off  the  daughter  from 
the  father's  houfe,  an  aftion  might  be  brought  for  enticing  away 
his  fervant,  though  I  have  never  known  an  inflance  of  an  action  of 
this  nature. 

In  the  two  lafl-mentioned  aAions  the  feduftion  may  be  proved, 
though  it  may  not  have  been  followed  by  the  confequences  of 
pregnancy. 

Thefe  are  the  only  aftions  which  have  been  extended  by  the 
modem  ingenuity  of  the  courts,  to  enable  an  unhappy  parent  to 
recover  a  recompence,  under  certain  circiunflances,  for  the  injury 
he  has  fuftained  by  the  feduftion  of  his  daughter. 

1 1  hath 
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hath  no  feparate  intereft  in  anything  during  hercoverture.  The 
child  hath  no  property  in  his  father  or  guardian ;  as  they  have 
in  him,  for  the  fake  of  giving  him  education  and  nurture. 
Yet  the  wife  or  the  child,  if  the  hufband  or  parent  be  flain, 
have  a  peculiar  fpecies  of  criminal  profecution  allowed  them, 
in  the  nature  of  a  civil  fatisfadlion ;  which  is  called  an  appeal, 
and  which  will  be  confidered  in  the  next  book.  And  fo  the 
fervant,  whofe  mafter  is  difabled,  does  not  thereby  lofe  his 
maintenance  or  wages.  He  had  no  property  in  his  mafter ; 
and,  if  he  receives  his  part  of  the  ftipulated  contra£):,  he 
fuffers  no  injury,  and  is  therefore  entitled  to  no  adion,  for 
any  battery  or  imprifonment  which  fuch  mafter  may  happen 
to  endure. 
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CHAPTER   THE   NINTH. 

OF  INJURIES  ^0  PERSONAL 
PROPERTY. 


TN  the  preceding  chapter  we  confidered  the  wrongs  or 
-*■  injuries  that  affefted  the  rights  of  perfons,  either  con- 
fidered as  individuals,  or  as  related  to  each  other  ;  and  are  at 
prefent  to  enter  upon  the  difcufTion  of  fuch  injuries  as  afFeft 
the  rights  of  property,  together  with  the  remedies  which  the 
law  has  given  to  repair  or  redrefs  them. 

And  here  again  we  muft  follow  our  former  divifion  *  of 
property  into  perfonal  and  real :  perfonal,  which  conGfls  in 
goods,  money,  and  all  other  moveable  chattels,  and  things 
thereunto  incident ;  a  property  which  may  attend  a  man's 
perfon  wherever  he  goes,  and  from  thence  receives  it's  deno- 
mination :  and  real  property,  which  confifts  of  fuch  things 
as  are  permanent,  fixed,  and  immoveable  ;  as  lands,  tene- 
ments, and  hereditaments  of  all  kinds,  which  are  not  annexed 
to  the  perfon,  nor  cannot  be  moved  from  the  place  in  which 
they  fubfift. 

[  145  3  First  then  we  are  to  confider  the  injuries  that  may  be 
offered  to  the  rights  of  perfonal  property  ;  and,  of  thefe,  firft 
the  rights  of  perfonal  property  in  pojfe/fton,  and  then  thofe 
that  arc  in  aStion  only  •». 

'  See  book  II.  eh.  2.  ^  Book  II.  ch.  25. 

I.  The 
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I.  The  rights  of  perfonal  property  In  po/feffiont  are  liable  to 
two  fpecies  of  injuries  :  the  amotion  or  deprivation  of  that 
pofleffion ;  and  the  abufe  or  damage  of  the  chattels,  while 
the  pofleffion  continues  in  the  legal  owner.  The  former,  or 
deprivation  of  pofleffion,  is  alfo  divifible  into  two  branches  ; 
the  unjuft  and  unlawful  taking  them  away ;  and  the  unjuft 
detaining  them,  though  the  original  taking  might  be  lawful. 

I.  And  firft  of  an  unlawful  taking.  The  right  of  pro- 
perty in  all  external  things  being  folely  acquired  by  occu- 
pancy, as  has  been  formerly  flated,  and  preferved  and 
transferred  by  grants,  deeds,  and  wills,  which  are  a  continu- 
ation of  that  occupancy ;  it  follows  as  a  neceflary  confequence, 
that  when  I  once  have  gained  a  rightful  pofleffion  of  any  goods 
or  chattels,  either  by  a  juft  occupancy  or  by  a  legal  transfer, 
whoever  either  by  fraud  or  force  difpoflefl!es  me  of  them,  is 
guilty  of  a  tranfgreffion  againft  the  law  of  fociety,  which  is 
a  kind  of  fecondary  law  of  nature.  For  there  muft  be  an  end 
of  all  focial  commerce  between  man  and  man,  unlefs  private 
pofleffions  be  fecured  from  unjuft  invafions :  and,  if  an 
acquifition  of  goods  by  either  force  or  fraud  were  allowed  to 
be  a  fufficient  title,  all  property  would  foon  be  confined  to  the 
moft  ftrong,  or  the  moft  cunning  ;  and  the  weak  and  fimple- 
minded  part  of  mankind  (which  is  by  far  the  moft  numerous 
divifion)  could  never  be  fecure  of  their  poflTeffions. 

The  wrongful  taking  of  goods  being  thus  moft  clearly  an 
injury,  the  next  confideration  is,  \yhat  remedy  the  law  of 
England  has  given  for  it.  And  this  is,  in  the  firft  place,  the 
reftitution  of  the  goods  themfelves  fo  wrongfully  taken,  with  [  1^5  -j 
damages  for  the  lofs  fuftained  by  fuch  unjuft  invafion ;  which 
is  eflPefted  by  aflion  of  replevin  ;  an  inftitution,  which  the 
mirror*^  afcribes  to  Glanvil,  chief  jufticc  to  king  Henry  the 
fecond.  This  obtains  only  in  one  inftance  of  an  unlawful 
taking,  that  of  a  wrongful  diftrefs :  and  this  and  the  action 
of  detinue  (of  which  I  (hall  prefently  fay  more)  are  almoft 

.<=C.2.§6. 
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the  only  a£tions>  in  which  the  a£lual  fpecific  poflellion  of 
the  identical  perfonal  chattel  is  reftored  to  the  proper  owner. 
For  things  perfonal  are  looked  upon  by  the  law  as  of  a 
nature  fo  tranfitory  and  perifhable,  that  it  is  for  the  mod  part 
impoflible  either  to  afcertain  their  identity,  or  to  reftore 
them  in  the  fame  condition  as  when  they  came  to  the  hands 
of  the  wrongful  poiTeffor.  And,  fince  it  is  a  maxim  that 
•*  lex  neminem  cogit  ad  vanayjeu  impo/fibiliaf^  it  therefore  con- 
tents itfelf  in  general  with  rcftoring,  not  the  thing  itfelf, 
but  a  pecuniary  equivalent  to  the  party  injured  ;  by  giving 
him  a  fatisfadlion  in  damages.  But  in  the  cafe  of  a  di/lrefs, 
the  goods  are  from  the  firft  taking  in  the  cuftody  of  the  law, 
and  not  merely  in  that  of  the  diClreinor  *,  and  therefore  they 
may  not  only  be  identified,  but  alfo  reftored  to  their  firft 
pofiefTor,  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  cuftody  of  the  law,  the  taking  them 
back  by  force  is  looked  upon  as  an  atrocious  injury,  and 
denominated  a  refcousy  for  which  the  diftreinor  has  a  remedy 
in  damages,  either  by  writ  of  refcous^,  in  cafe  they  were 
going  to  the  pound,  or  by  writ  de  parco  fraSio,  or  pound' 
breach^ J  in  cafe  they  were  a£iually  impounded.  He  may 
alfo  at  his  option  bring  an  a<E^ion  on  the  cafe  for  this  injury : 
and  (hall  therein,  if  the  diftrefs  were  taken  for  rent,  recover 
treble  damages '^.  The  term  refcous  is  like  wife  applied  ta 
the  forcible  delivery  of  a  defendant,  when  arretted,  from  the 
officer  who  is  carrying  him  to  prifon.  In  which  circum- 
ftances  the  plaintiff  has  a  fimilar  remedy  by  aftion  on  the 
-«^  cafe,  or  of  refcousi :  or,  if  the  Iheriff  makes  a  return  of  fuch 

r  ^Am  T  refcous  to  the  court  out  of  which  the  procefs  ifiued,  the  ref- 
cuer  will  be  puniftied  by  attachment''. 

An  a£tion  of  replevin,  the  regular  way  of  contefting  the 
validity  of  the  tranfa6lion,  is  founded,  I  faid,  upon  a  diftrefs 
taken  wrongfully  and  without  fufficient  caufe  :  being  a 
re-delivery  of  the  pledge «,  or  thing  taken  in  diftrefs,  to  the 

«"  F.N.B.  101.  «  6  Mod.  211. 

c  llnd.  100.  ■>  Cro.  Jac.  419.     Salk.  566. 

'  Sut.  2  W.  &  M.  Seff.  I.  c.  5.  .^  See  pag.  13. 
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owner  •,  upon  his  giving  fecurity  to  try  the  right  of  the 
diftrefs,  and  to  reftore  it  if  the  right  be  adjudged  againft 
him  " :  after  which  the  diftreinor  may  keep  it,  till  tender 
made  of  fufficient  amends :  but  muft  then  re-deliver  it  to  the 
owner'.  And  formerly,  when  the  party  diftreined  upon 
intended  to  difpute  the  right  of  tlie  diftrefs,  he  had  no  other 
procefs  by  the  old  common  law  than  by  a  writ  of  replevin, 
replegiari  facias  "*,-  which  iflued  out  of  chancery,  command- 
ing the  IherifF  to  deliver  the  diftrefs  to  the  owner,  and  after- 
wards to  do  juftice  in  refpeft  of  the  matter  in  difpute  in  his 
own  county -court.  But  this  being  a  tedious  method  of 
proceedings  the  beafts  or  other  goods  were  long  detained 
from  the  owner  to  his  great  lofs  and  damage  °.  For  which 
reafon  the  ftatute  of  Marlbridge  °  dire£ls,  that  (without 
fuing  a  writ  out  of  the  chancery)  the  flierifF  immediately, 
upon  plaint  to  him  made,  {hall  proceed  to  replevy  the 
goods.  And,  for  the  greater  eafe  of  the  parties,  it  is  far- 
ther provided  by  ftatute  1  P.  &  M.  c.  i3.  that  the  iherifF 
(hall  make  at  leaft  four  deputies  in  each  county,  for  the  fole 
purpofe  of  making  replevins.  Upon  application  therefore, 
either  to  the  ftierifF  or  one  of  his  faid  deputies,  fecurity  is  to 
be  given,  in  purfuance  of  the  ftatute  of  Weftm.  2.13  Edw.  I. 
c.  2.  I.  That  the  party  replevying  will  purfue  his  a£):ion 
againft  the  diftreinor,  for  which  purpofe  he  puts  in  plegios  de 
profequendof  or  pledges  to  profecute ;  and,  2.  That  if  the 
right  be  determined  againft  him,  he  will  return  the  diftrefs 
again  ;  for  which  purpofe  he  is  alfo  bound  to  find  plegios  de 
retorno  hahendo.  Befides  thefe  pledges,  the  fufEciency  of  [  148  3 
which  is  difcretionary  and  at  the  peril  of  the  fherifF,  the 
ftatute  II  Geo.  II.  c.  19.  requires  that  the  officer,  granting 
a  replevin  on  a  diftrefs  for  rent,  ftiall  take  a  bond  with  two 
fureties  in  a  fum  of  double  the  value  of  the  goods  diftreined, 
conditioned  to  profecute  the  fuit  with  eifeft  and  without 
delay,  and  for  return  of  the  goods ;  which  bond  (hall  be 
afligned  to  the  avowant  or  pcrfon  making  cognizance,  on 


*  Co.  Liu.  145.  «  2  Inft.  139. 

'8  Rep.  147.  »  52  Hen.  Ill,  c.  21. 
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rcqueft  made  to  the  officer  ;  and,  if  forfeited,  may  be  fued  in 
the  name  of  the  affignee.     And  certainly,  as  the  end  of  all 
diflirefles  is  only  to  compel  the  party  diftreined  upon  to  fatisfy 
,  the  debt  or  duty  owing  from  him,  this  enfd  is  as  well  anfwered 

by  fuch  fufficient  fureties  as  by  retaining  the  very  didrefsy 
which  might  frequently  occafion  great  inconvenience  to  the 
owner  ;  and  that  the  law  never  wantonly  inflifts.  The  (heriff, 
on  receiving  fuch  fecurity,  is  immediately,  by  his  officers, 
to  caufe  the  chattels  taken  in  diftrcfs  to  be  reftored  into  the 
poffeffion  of  the  party  diftreined  upon  ( i)  j  unlefs  the  diftreinor 
claims  a  property  in  the  goods  fo  taken.  For  if,  by  this 
method  of  diftrefs,  the  diftreinor  happens  to  come  again  into 
poffeffion  of  his  own  property  in  goods  which  before  he  had 
loft,  the  law  allows  him  to  keep  them,  without  any  refer- 
ence to  the  manner  by  which  he  thus  has  gained  poffef- 
fion ;  being  a  kind  of  perfonal  remitter  °.  If  therefore  the 
diftreinor  claims  any  fuch  property,  the  party  replevying  muft 
fue  out  a  writ  de  proprietate  probanda^  in  which  the  ftieriff  is 
to  try,  by  an  inqueft,  in  whom  the  property  previous  to  the 
diftrefs  fubfiftedP.  And  if  it  be  found  to  be  in  the  diftreinor 
the  ftieriff  can  proceed  no  farther  ;  but  muft  return  the  claim 
of  property  to  the  court  of  king's  bench  or  common  pleas,  to 
be  there  farther  profecuted.  if  thought  advifablc,  and  there 
finally  determined  ^. 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial) 
the  flieriff's  inqueft  determines  it  againft  the  diftreinor ;  then 
the  flieriff  is  to  replevy  the  goods  (making  ufe  of  even  force, 
C  ^49  1  if  the  diftreinor  makes  refiftance"^),  in  cafe  the  goods  be  found 
within  his  county.  But  if  the  diftrefs  be  carried  out  of  the 
county,  or  concealed,  then  the  flieriff  may  return  that  the 

"  Seepag.  X9.  9  Co.  Liu.  145.     Finch.  L.  450. 

*  Finch.  L.  316.  "  2  Inft.  193. 


( I )  If  goods  are  taken  in  diftrefs  for  rent  and  are  replevied,  the 
landlord  who  diftrained  has  no  lien  upon  the  goods,  but  his  only 
remedy  is  upon  the  replevin-bond,     i  Bro.  427. 

10  goods. 


Ch.9»    .1  Wrongs.  149 

goods,  or  beads,  are  eloigned,  elongata,  carried  to  a  diftance, 
to  places  to  him  unknown :  and  thereupon  the  party  replevy- 
ing (hall  have  a  writ  oi  capias  in  withernaniy  in  vetito  (or,  more 
properly,  repetito)  namio ;  a  term  which  fignifies  a  fecond  or 
reciprocal  diftrefs  %  in  lieu  of  the  firft  which  was  eloigned. 
It  is  therefore  a  command  to  the  flieriff  to  take  other  goods 
of  the  diftrcinor,  in  lieu  of  the  diftrefs  formerly  taken,  and 
eloigned,  or  withheld  from  the  owner  ^  So  that  here  is  now 
diftrefs  againft  diftrefs  j  one  being  taken  to  anfwer  the  other, 
by  way  of  reprifal ",  and  as  a  punifhment  for  the  illegal 
behaviour  of  the  original  diftreinor.  For  wliich  reafon  goods 
taken  in  nvithernam  cannot  be  replevied,  till  the  original  dif- 
trefs is  forthcoming  ", 

But,  in  common  cafes,  the  goods  are  delivered  back  to 
the  party  replevying,  who  is  then  bountl  to  bring  his  a£lion 
of  replevin  }  which  may  be  profccuted  in  the  county  court, 
be  the  diftrefs  of  what  value  it  may  ".  But  either  party  may 
remove  it  to  the  fuperior  courts  of  king's  bench  or  common 
pleas,  by  writ  of  recordari  or  pone  *  ,•  the  plaintiff  at  pleafure, 
the  defendant  upon  reafonable  caufe  ^  ;  and  alfo,  if  in  the 
courfe  of  proceeding  any  right  of  freehold  comes  in  queftion, 
the  fherifFcan  proceed  no  farther  ^\  fo  that  it  is  ufual  to  carry 
it  up  in  the  firft  inftance  to  the  courts  of  Weftminfter-hall. 
Upon  this  a(Slion  brought,  and  declaration  delivered,  the  [  i  pq  I 
diftreinor,  who  is  now  the  defendant,  makes  avowry  ,•  that 

•  Sniith'sCommonw.b.3.c.lo.2Tnft.  who  gave  a  univerfal  challenge  to  dlfpute 

141.     Hickes's  T?ie/aur.  164.  with  any  perfon  \n  any  fcience:  in  omni 

'  F.  N.  B.  69.  73.  fcibUi,  et  dequolibel  ente.     Upon  whicb 

"  In  the  old  northern  languages  the  Mr.  More    fent     hitn    this    queftion, 

word  withernam  is  ufed  as  equivalent  to  "  utrum  averia  carucae,  capta  in  vetito 

reprifals.     (Stierohook,  dejure  Sueon.  "  namio,  jint  irreplegibilia  ,•"  whether 

I.  1,  c.  10.)  beads  of  the  plough,  taken  luui7/i«7jam, 

"  Raym.  475.    The  fubftance  of  this  are  incapable  of  being  replevied.     (Hod- 
rule  cotnpofed  the  terms  of  that  famous  defd.  c,  5.) 
queftion,  with  which  fir  Thamas  More  *  2  Inft.  139. 
(when  a  ftudent  on  his  travels)  b  faid  to  '^  Ibid.  23. 
have  puzzled  &  pragmatical  profeffor  In  ^  F.  N.B.  69,  70. 
the  univerfity  of  Bruges  in  Flaaders  j  •  Fioch.  L.  317. 
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is|  he  avows  taking  the  diftrefs  in  his  own  right,  or  the  right 
of  his  wife  •  i  and  fets  forth  the  reafon  of  it,  as  for  rent 
arrere,  damage  done,  or  other  caufe  :  or  elfe,  if  he  juftifies 
in  another's  right  as  his  bailifF  or  fervant,  he  is  faid  to  make 
cognizance ;  that  is,  he  acknowledges  the  taking,  but  infills  that 
fuch  taking  was  legal,  as  he  a£ted  by  the  command  of  one 
who  had  a  right  to  diitrein  ;  and  on  the  truth  and  legal  merits 
of  this  avowry  or  cognizance  the  caufe  is  determined.  If  it 
be  determined  for  the  plaintiflFj  viz.  that  the  diftrefs  was 
wrongfully  taken  ;  he  has  already  got  his  goods  back  into  his 
own  pofleflion,  and  fliall  keep  them,  and  moreover  recover 
damages  •».  But  if  the  defendant  prevails,  by  the  default  or 
nonfuit  of  the  plaintiff,  then  he  (hall  have  a  writ  de  retorno 
habendoi  whereby  the  goods  or  chattels  (which  were  diftreined 
and  then  replevied)  are  returned  again  into  his  cuftody  5  to 
be  fold,  or  otherwife  difpofed  of,  as  if  no  replevin  had  been 
made.  And  at  the  common  law,  the  plaintiff  might  have 
brought  another  replevin,  and  fo  in  infinitum  to  the  intole- 
rable vexation  of  the  defendant.  Wherefore  the  ftatute  of 
Weftm.  2.  c.  a.  reftrairis  the  plaintiff,  when  nonfuited,  from 
fuing  out  any  frefti  replevin  ;  but  allows  him  z  Judicial  vmt, 
iffuing  out  of  the  original  record,  and  called  a  writ  oifecmd 
deliverance^  in  order  to  have  the  fame  diftrcfs  again  delivered 
to  him,  on  giving  the  like  fecurity  as  before.  And,  if  the 
plaintiff  be  a  fecond  time  nonfuit,  or  if  the  defendant  has 
judgment  upon  verdi£l  or  demurrer  in  the  firft  replevin,  he 
fhall  have  a  writ  of  return  irreplevifable  ;  after  which  no  writ 
of  feCond  deliverance  fhall  be  allowed  *^.  But  in  cafe  of  a 
diftrefs  for  rent  arrere,  the  writ  of  fecond  deliverance  is  in 
effeft  ^  taken  away  by  ftatute  1 7  Car.  II.  c.  7.,  which  diredls 
that,  if  tht  plaintiff  be  nonfuit  before  iffue  joined,  then  upon 
fuggeftion  made  on  the  record  in  nature  of  an  avowry  or  cog- 
nizance ;  or  if  judgment  be  given  againft  him  on  demurrer, 
then,  without  any  fuch  fuggeftion,  the  defendant  may  have 
|-  J  -I  "J  a  writ  to  inquire  into  the  value  of  the  diftrefs  by  a  jury,  and 

•  ftSaund,  195.  «  2  lDft.340. 

"  F.  N.  B.  09.  »  I  Venu.  64. 
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(hall  recover  the  amount  of  it  in  damages,  if  lefs  than  the 
arrear  of  rent ;  or,  if  more,  then  fo  much  as  (hall  be  equal 
to  fuch  arrear,  with  cofts:  or,  if  the  nonfuit  be  after  iflue 
joined,  or  if  a  verdift  be  againfl:  the  plaintiff,  then  the  jury 
impanelled  to  try  the  caufe  (hall  aflefs  fuch  arrears  for  the 
defendant :  and  if  (in  any  of  thefe  cafes)  the  diftrefs  be  infuf- 
ficient  to  anfwer  the  arrears  diftreined  for,  the  defendant  may 
take  a  farther  diftrefs  or  diftreffes*^.  But  otherwife,  if,  pend- 
ing a  replevin  for  a  former  diftrefs,  a  man  diftreins  again  for 
the  fame  rent  or  fervice,  then  the  party  is  not  driven  to  his 
flftion  of  replevin,  but  fhall  have  a  writ  of  recaption^,  and 
recover  damages  for  the  defendant  the  re-diftreinor's  con- 
tempt of  the  procefs  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings 
of  a  man's  goods  confift  only  in  recovering  a  fatisfa£iion  in 
damages.  As  if  a  man  takes  the  goods  of  another  out  of  his 
a£^ual  or  virtual  poffeffion,  without  having  a  lawful  titlfe  fo  to 
do,  it  is  an  injury  ;  which,  though  it  doth  not  amount  jta 
felony  unlefs  it  be  done  ammofurandi,  is  neverthelefs  a  tranf- 
greffion,  for  which  an  aftion  of  trefpafs  vi  et  armis  will  lie  ; 
wherein  the  plaintiff  (hall  not  recover  the  thing  itfelf,  btit 
only  damages  for  the  lofs  of  it.  Or,  if  committed  without 
force,  the  party  may,  at  his  choice,  have  another  remedy  in 
damages  by  a£tion  of  trover  and  converfton^  of  which  I  (hall 
prefently  fay  more. 

2.  Deprivation  of  poffeffion  may  alfo  be  by  an  unjuft 
detainer  of  another's  goods,  though  the  original  taking  was 
lawful.  As  if  I  diftrein  another's  cattle  damage-feafant,  and 
before  they  are  impounded  he  tenders  me  fufficient  amends  ; 
now,  though  the  original  taking  was  lawful,  my  fubfequent 
detainment  of  them  after  tender  of  amends  is  wrongi'ul,  and 
he  (hall  have  an  a£lion  of  replevin  againft  me  to  recover  them^: 
in  which  he  (hall  recover  damages  only  for  the  detention-.znd  not 
for  the  caption f  becaufe  the  original  taking  was  lawful.  Or,  if  [  i  j;^  ] 
I  lend  a  man  a  horfe,  and  he  afterwards  refufes  to  reft  ore  it, 

•  Stat.  17  Car.  II.  c.  7.  e  F.  N.  U.  69. 

'F.N.  B.  71. 
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t&is  injury  confifts  in  the  detaining,  and  not  in  the  original 
taking,  and  the  regular  method  for  me  to  recover  pofleffion  is 
by  action  of  detinue^.  In  this  action  of  detinue^  it  is  neceflary 
to  afcertain  the  thing  detained,  in  fuch  manner  as  that  it  may 
be  fpecifically  known  and  recovered.  Therefore  it  cannot 
be  brought  for  money,  corn,  or  the  like  ;  for  .that  cannot  be 
known  from  other  money  or  corn ;  unlefs  it  be  in  a  bag  or  a 
fack,  for  then  it  may  be  diftinguifliably  marked.  In  order 
therefore  to  ground  an  adlion  of  detinue,  which  is  only  for 
the  detaining,  thefe  points  are  neceflary  • :  i.  That  the  defend- 
ant came  lawfully  into  pofleffion  of  the  goods,  as  either  by; 
delivery  to  him,  or  finding  them  ;  2.  That  the  plaintifl*  have 
a  property ;  3.  That  the  goods  themfelves  be  of  fome  value  ; 
and,  4.  That  they  be  afcertained  in  point  of  identity.  Upon 
this  the  jury,  if  they  find  for  the  plaintiff,  aflefs  the  refpedkive 
values  of  the  feveral  parcels  detained,  and  alfo  damages 
for  the  detention.  And  the  judgment  is  conditional ;  that 
the  pi aintifi^ recover  the  faid  goods,  or  (if  they  cannot  be  had} 
their  refpe£live  values,  and  alfo  the  damages  for  detaining 
them  ".  But  there  is  one  difadvantage  which  attends  this 
aftion  i  viz.  that  the  defendant  is  herein  permitted  to  wage 
his  law,  that  is,  to  exculpate  himfelf  by  oath  *,  and  thereby 
defeat  the  plaintiff" of  his  remedy:  which  privilege  is  grounded 
on  the  confidence  originally  repofed  in  the  bailee  by  the  bailor,, 
in  the  borrower  by  the  lender,  and  the  like  ;  from  whence 
arofe  a  ftrong  prefumptive  evidence,  that  in  the  pkintiff^'s 
own  opinion  the  defendant  was  worthy  of  ci:edit.  But  for 
this  reafon  the  a£lion  itfelf  is  of  late  much  difufed,  and  has 
given  place  to  the  a6lion  of  trover. 

This  a£^ion  of  trover  and  converfton  was  in  it*s  original 
an  a£tion  of  trefpafs  upon  the  cafe,  for  recovery  of  damages 
againd  fuch  perfon  as  hzA  found  another's  goods,  and  refufed 
to  deliver  them  on  demand,  but  converted  them  to  his  own 
C  IC<%  3  ufe }  from  which  finding  and  converting  it  is  called  an  a(^ion 
of  trover  and  converfton.     The  freedom  of  this  action  from 

•>  F.  N.  B.  138.  ^  Co.  Entr.  170.    Cro,  Jac.6&l. 

'  Co.  Litt.  286.  I  Co.  Litt.  295. 
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wager  of  law,  and  the  Icfs  degree  of  certainty  requifite  in  de- 
fcribing  the  goods  ^  gave  it  fo  confiderable  an  advantage 
over  the  a£tion  of  detinue,  that  by  a  fiction  of  law  actions  of 
trover  were  at  length  permitted  to  be  brought  againft  any 
man  who  had  in  his  pofleffion  by  any  means  whatfoever  the 
pcrfonal  goods  of  another,  and  fold  them  or  ufed  them  with- 
out the  confent  of  the  owner,  or  refufed  to  deliver  them  when 
demanded.  The  injury  lies  in  the  converfion  :  for  any  man 
may  take  the  goods  of  another  into  pofleffion,  if  he  finds  * 

them  ;  but  no  finder  is  allowed  to  acquire  a  property  therein, 
unlefs  the  owner  be  for  ever  unknown  => :  and  therefore  he 
muft  not  convert  them  to  his  own  ufe,  which  the  law  pre- 
fumes  him  to  do,  if  he  refufesto  reftore  them  to  the  owner  : 
for  which  reafon  fuch  refufal  alone  is  prima  facie,  fufficient 
evidence  of  a  converfion  ".  The  fa£l  of  the  finding,  or  tro- 
ver, is  therefore  now  totally  immaterial :  for  the  plaintiff 
needs  only  to  fuggeft  (as  words  of  form)  that  he  loft  fuch 
goods,  and  that  the  defendant  found  them :  and  if  he  proves 
that  the  goods  are  his  property,  and  that  the  defendant  had 
them  in  his  poflleffion,  it  is  fufficient.  But  a  converfion  muft 
be  fully  proved  :  and  then  in  this  action  the  plaintiff  (hall 
recover  damages,  equal  to  the  value  of  the  thing  converted, 
but  not  the  thing  itfelf ;  which  nothing  will  recover  but  an 
action  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  perfonal, 
while  in  the  poffeffion  of  the  owner,  as  hunting  a  man*s  deer, 
(hooting  his  dogs,  poifoning  his  cattle,  or  in  any  wife  taking 
from  the  value  of  any  of  his  chattels,  pr  making  them  in  a 
worfe  condition  than  before,  thefe  are  injuries  too  obvious  to 
need  explication.  I  have  only  therefore  to  mention  the  re- 
medies given  by  the  law  to  redrefs  them,  which  are  in  two 
fiiapes  ;  by  acStion  of  trefpafs  vi  et  armis,  where  the  zGt  is  in 
itfelf  immediately  injurious  to  another's  property,  and  there- 
fore neceffarily  accompanied  with  fome  degree  of  force  ;  and  [  1^4  3 
by  fpecial  a£lion  on  the  cafe,  where  the  zQ.  is  in  itfelf  indiffer- 
ent, and  the  injury  only  coHfequential,  and  therefore  arifing 

'Salk.654.  "lORep.  5«. 

"  See  book  I.  ch.  8,  book  II.  ch.  1.  ^d2e. 
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without  any  breach  of  the  peace.  In  both  of  which  fuits  the 
plaintiff  (hall  recover  damages,  in  proportion  to  the  injury 
which  he  proves  that  his  property  has  fuftained.  And  it  is 
not  material  whether  the  damage  be  done  by  the  defendant 
himfelf,  or  his  fervants  by  his  direction  ;  for  the  a£lion  will 
lie  againfl  the  mafter  as  well  as  the  fervant  °.  And,  if  a  man 
keeps  a  dog  or  other  brute  animal,  ufed  to  do  mifchief,  as 
by  worrying  (heep,  or  the  like,  the  owner  mud  anfwer  for 
the  confequences>  if  he  knows  of  fuch  evil  habit  p  (2). 

II.  Hitherto  of  injuries  affecting  the  right  of  things 
perfonal,  in  pojfeljion.  We  are  next  to  conGder  thofe  which 
regard  things  in  aSlion  only :  or  fuch  rights  as  are  founded 
on,  and  arife  from  contraBs  ;  the  nature  and  feveral  divifions 
of  which  were  explained  in  the  preceding  volume  •*.  The 
violation,  or  non-performance,  of  thefe  contrails  might  be  ex- 
tended into  as  great  a  variety  of  wrongs,  as  the  rights  which 
we  then  confidered  \  but  I  (hall  now  confider  them  in  a  more 
comprehenfive  view,  by  here  making  only  a  twofold  divilion 

<*  Noy's  Max.  c.  44.  ^  See  bode  II.  cli.  30. 

f  Cro.  Car.  254.  487. 


( 2 )  But  the  owner  is  not  anfwerable  for  the  firft  mifchief  done 
by  a  dog,  a  bull,  or  other  tame  animal,  Bull.  N.  P.  77.  Yet  if  he 
fhould  carry  his  dog  into  a  field,  where  he  himfelf  is  a  trefpafTer, 
and  the  dog  (hould  kill  (heep,  this,  though  the  firft  offence,  might 
I  conceive  be  dated  and  proved  as  an  aggravation  of  the  trefpafs. 
'  But  where  a  fierce  and  vicious  dog  is  kept  chained  for  the  de- 
fence of  the  premifes,  and  any  one  incautioufly,  or  not  knowing  of 
it,  (hould  go  fo  near  as  be  injured  by  it,  no  a£tion  can  be  main- 
tained by  the  perfon  injured,  though  he  was  feeking  the  owner, 
with  whom  he  had  bufinefs.  Bates  v.  Crq/bity  M-^T.  1798,  in  the 
King's  Bench. 

If  a  man  fets  traps  in  his  own  grounds,  but  baited  with  fuch 
ffrong  fcented  articles  as  allure  the  neighbouring  dogs  from  the 
premifes  of  the  owners,  or  from  the  highways,  the  owner  of  a  dog 
injured  may  maintain  an  adion  upon  the  cafe.     9  Eajl.  227. 
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of  contra^s;  Wz.  contT!iQ.s  expre/s,  and  contTa£):s  implied; 
and  pointing  out  the  injuries  that  arife  from  the  violation  of 
each  with  their  refpe£live  remedies. 

Express  contradls  include  three  diftinft  fpeciesj  debts, 
covenants,  and  promifes. 

I.  The  legal  acceptation  of  debt  is,  a  fum  of  money  due 
by  certain  and  exprefs  agreement :  as,  by  a  bond  for  a  de- 
terminate fum  ;  a  bill  or  note  j  a  fpecial  bargain  ;  or  a  rent 
referved  on  a  leafe  j  where  the  quantity  is  fixed  and  fpecific, 
and  does  not  depend  upon  any  fubfequent  valuation  to  fettle  it. 
The  non-payment  of  thefe  is  an  injury,  for  which  the  proper 
remedy  is  by  a£lion  of  dek^y  to  compel  the- performance  of  [  ISS  1 
the  contra£l  and  recover  the  fpecifical  fum  due  «.  This  is  the 
fhorteft  and  fureft  remedy  ;  particularly  where  the  debt  arifes 
upon  a  fpccialty,  that  is,  upon  a  deed  or  inftrument  under 
feal.  So  alfo,  if  I  verbally  agree  to  pay  a  man  a  certain  price 
for  a  certain  parcel  of  goods,  and  fail  in  the  performance,  an 
a<fiion  of  debt  lies  againft  me ;  for  this  is  alfo  a  determinate 
contradi  :  but  if  I  agree  for  no  fettled  price,  I  am  not  liable 
to  an  a£lion  of  debt,  but  a  fpecial  adlion  on  the  cafe,  accord- 
ing to  the  nature  of  my  contra£):.  And  indeed  aflions  of 
debt  are  now  feldom  brought  but  upon  fpecial  cdhtradis  under 
feal  J  wherein  the  fum  due  is  clearly  and  precifely  exprefled  : 
for,  in  cafe  of  fuch  an  a£tion  upon  a  fimple  contraft,  the 
plaintiff  labours  under  two  difficulties.  Firft,  the  defendant 
has  here  the  fame  advantage  as  in  an  a£lion  of  detinue,  that  of 
waging  his  law,  or  purging  hirafelf  of  the  debt  by  oath,  if  he 
thinks  proper  ^.  Secondly,  in  an  a£tion  of  debt  the  plaintiff 
muft  prove  the  whole  debt  he  claims,  or  recover  nothing  at 
all.  For  the  debt  is  one  fingle  caufe  of  a£tion  fixed  and 
determined  ;  and  which  therefore,  if  the  proof  varies  from 
the  claim,  cannot  be  looked  upon  as  the  fame  contract  where- 
of the  performance  is  fued  for.  If  therefors  I  bring  an  a£tion 

T.N.B.  119.  '4  Rep.  94. 

•  See  Appendix,  No.  III.  §  l. 
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of  debt  for  30/.  I  am  not  at  liberty  to  prorc  a  debt  of  ao/. 
and  recover  a  verdi6t  thereon « ;  any  more  than  if  I  bring  an 
afkion  of  detinue  for  a  horfe,  I  can  thereby  recover  an  ox  (3). 
For  I  fail  in  the  proof  of  that  contract,  which  my  a£lion  or 
complaint  has  alleged  to  be  fpecific,  exprefs,  and  determinate. 
But  in  an  aflion  on  the  cafe,  on  what  is  called  an  indebitatus 
aji4m^t,  which  is  not  brought  to  compel  a  fpecific  perform- 
ance of  the  contra£l,  but  to  recover  damages  for  it*s  non- 
performance, the  implied  .aj/um^tf  and  confequently  the 
damages  for  the  breach  of  it,  are  in  their  nature  indetermi- 
nate ;  and  will  therefore  adapt  and  proportion  themfelves  to 
the  truth  of  the  cafe  which  fliall  be  proved,  without  being 
confined  to  the  precife  demand  dated  in  the  declaration.  For 
if  any  debt  be  proved,  however  lefs  than  the  fum  demanded, 
the  law  will  raife  a  promife  pro  tanto,  and  the  damages  will 
L  ^S^  1  ^^  courfe  be  proportioned  to  the  adlual  debt.  So  that  I  may 
declare  that  the  defendant,  ^««g  indebted  to  me  in  30/.  under- 
took or  promifed  to  pay  it,  but  failed  ;  and  lay  my  damages 
arifing  from  fuch  failure  at  what  fum  I  pleafe  :  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either 
the  whole  in  damages,  or  any  inferior  fum.  And,  even  in  ac- 
tions of  debtf  where  the  contradl  is  proved  or  admitted,  if  the 
dlsfendant  can  fliew  that  he  has  difcharged  any  part  of  it,  the 
plaintiff  fliall  recover  the  refidue  ". 

The  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinet,  and  fomelimes  in  the  detinet  only ;  that  is,  the  writ 
dates,  either  that  the  defendant  owes  and  unjuftly  detains  the 
debt  or  thing  in  quedion,  or  only  that  he  unjudly  detains  it. 
It  is  brought  in  the  debet  as  well  as  detinet,  when  fued  by  one 
of  the  original  contra£ling  parties  who  perfonally  gave  the 

*■  Bro.  Ley  eager.  93.     Djer.  219.  "  1  Roll.  Rep.  357.  Saik.  664. 

S  Roll.  Abr.  706.    l  Show.  315. 


(3)  But  it  is  now  determined,  that  in  an  aAion  of  debt  upon 
a  fimple  contrad,  the  plaintiff  may  recover  a  lefs  fum  than  is  dated 
m  his  writ  or  declaration,     i  Hen.  Bh  249*    2  BI.  Rep.  1221. 
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credit,  againd  the  other  who  pcrfonally  incurred  the  debt,  or 
againft  his  heirs,  if  they  are  bound  to  the  payment;  as  by  the 
obligee  againft  the  obligor,  the  landlord  againft  the  tenant, 
^c:  But,  if  it  be  brought  by  or  againft  an  executor  for  a 
debt  due  to  or  from  the  teftator,  this  not  being  his  own  debt, 
fliall  be  fued  for  in  the  detinet  only  ^.  So  alfo  if  the  action  be 
for  goods,  for  corn,  or  an  horfe,  the  writ  (hall  be  in  the  detinet 
only ;  for  nothing  but  a  fum  of  money,  for  which  I  (or  my 
anceftors  in  my  name)  have  perfonally  contrafted,  is  pro- 
perly confidered  as  my  debt.  And  indeed  a  writ  of  debt  in 
the  detinet  only,  for  goods  and  chattels>  is  neither  more  nor 
lefs  than  a  mere  writ  of  detinue  ,•  and  is  followed  by  the  very 
fame  judgment  \ 

2.  A  COVENANT  alfo,  contained  in  a  deed,  to  do  a  direft 
a£l  or  to  omit  one,  is  another  fpecies  of  exprefs  contrails,  the 
violation  or  breach  of  which  is  a  civil  injury.     As  if  a  man 
covenants  to  be  at  York  by  fuch  a  day,  or  not  to  exercife  a 
trade  in  a  particular  place,  and  is  not  at  York  at  the  time 
appointed,  or  carries  on  his  trade  in  the  place  forbidden>  thefe  , 
are  direft  breaches  of  his  covenant ;  and  may  be  perhaps 
greatly  to  the  difadvantage  and  lofs  of  the  covenantee.     The  [  157  J 
remedy  for  this  is  by  a  writ  of  covenant  ^ :  which  diredis  the 
fhcrifF  to  command  the  defendant  generally  to  keep  his  cove- 
nant with  the  plaintiff,  (without  fpecifying  the  nature  of  the  - 
covenant,)  or  ftiew  good  caufe  to  the  contrary  :  and  if  he  con- 
tinues refra£lory,  or  the  covenant  is  already  fo  broken  that 
it  cannot  now  be  fpecifically  performed,  then  the  fubfequent 
proceedings  fet  forth  with  precifion  the  covenant,  the  breach,   - 
and  the  lofs  which  has  happened  thereby ;  whereupon  the 
jury  will  give  damages,  in  proportion  to  the  injury  fuftained 
by  the  plaintiflF,  and  occasioned  by  fuch  breach  of  the  de- 
fendant's contract. 

There  is  one  fpecies  of  covenant,  of  a  different  nature 
from  the  reft  -,  and  that  is  a  covenant  real,  to  convey  or  dif- 

"F.  N.B.  119.  »  Raft.  Entr.  174.  rF.N.B.145. 
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pofc  of  lands,  which  fecms  to  be  partly  of  a  perfonal  and 
partly  of  a  real  nature  *.  For  this  the  remedy  is  by  a  fpecial 
writ  of  covenant,  for  a  fpecific  performance  of  the  contraft> 
concerning  certain  lands  particularly  defcribed  in  the  writ. 
It  therefore  dire£ls  the  fheriff  to  command  the  defendant, 
here  called  the  deforciant,  to  keep  the  covenant  made  be 
tween  the  plaintiff  and  him  concerning  the  identical  lands  in 
queftion :  and  upon  this  procefs  it  is  that  fines  of  land  arc 
ufually  levied  at  common  law  * ;  the  plaintiff,  or  perfon  to 
whom  the  fine  is  levied,  bringing  a  writ  of  covenant,  in 
which  he  fuggefts  fome  agreement  to  have  been  made  be- 
tween him  and  the  deforciant,  touching  thofe  particular 
lands,  for  the  completion  of  which  he  brings  this  a£lion. 
And,  for  the  end  of  this  fuppofed  difference,  the  fine  or 
Jinalis  concordia  is  made,  whereby  the  deforciant  (now  called 
'  the  cognizor)  acknowledges  the  tenements  to  be  the  right  of 
the  plaintiff,  now  called  the  cognizee.  And  moreover,  as 
leafes  for  years  were  formerly  confidered  only  as  ^  contrails 
or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and 
not  as  the  conveyance  of  any  real  intereft  in  the  land,  the 
[  ^S^  3antient  remedy  for  the  leffee,  if  ejefled,  was  by  a  writ  of 
covenant  againft  the  leffor,  to  recoyer  the  term  (if  in  being) 
and  damages,  in  cafe  the  oufter  was  committed  by  the  leffor 
himfelf :  or  if  the  term  was  expired,  or  the  oufter  was 
committed  by  a  ftranger,  claiming  by  an  elder  title,  then  to 
recover  damages  onlyc. 

No  perfon  could  at  common  law  take  advantage  of  any 
covenant  or  condition,  except  fuch  as  were  parties  or  privies 
thereto ;  and  of  courfe,  no  grantee  or  aflignee  of  any  rever- 
fion  or  rent.  To  remedy  which,  and  more  effeftually  to  fe- 
cure  to  the  king*s  grantees  the  fpoils  of  the  monafteries  then 
newly  diffolved,  the  ftatute  3a  Hen. VIII.  c.  34.  gives  the 
^affignee  of  a  reverfion  (after  notice  of  fuch  affignment'') 

»  Hal,  on  F.  N.  B.  146.  «  Bto.  Air.  t.  couemnt.  33.  F.  N.  B. 

»  See  book  II.  ch.  21.  476. 

*  See  book II.  ch.  9.  ^  Co.  Liu.  215.    Moor.  876.     Cro. 

Jac.  145. 
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the  fame  remedies  agalnft  the  particular  tenant,  by  entry  or 
a£lion,  for  wafte  or  other  forfeitures,  non-payment  of  rent, 
and  non-performance  of  conditions,  covenants,  and  agree- 
ments, as  the  aflTignor  himfelf  might  have  had ;  and  makes 
him  equally  liable,  on  the  other  hand,  for  a£ls  agreed  to  be 
performed  by  the  affignor,  except  In  the  cafe  of  warranty. 

3.  A  PROMISE  Is  In  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  folemnity  of  writing  and  fealing  to 
make  it  abfolutely  the  fame.  If  therefore  It  be  to  do  any  ex- 
plicit a£t,  it  is  an  exprefs  contradt,  as  much  as  any  covenant; 
and  the  breach  of  it  is  an  equal  injury.  The  remedy  Indeed 
is  not  exadlly  the  fame  :  fmce,  inftead  of  an  a£tion  of  cove- 
nant, there  only  lies  an  aftion  upon  the  cafe,  for  what  is 
called  the  ajfumpfit  or  undertaking  of  the  defendant  j  the 
I  failure  of  performing  which  Is  the  wrong  or  injury  done  to 
the  plaintiff,  the  damages  whereof  a  jury  are  to  eftlmate  and 
fettle.  As  if  a  builder  promifes,  undertakes,  or  aflumes  to 
Caius,  that  he  will  build  and  cover  his  houfe  within  a  time 
limited,  and  fails  to  do  It ;  Caius  has  an  .atSbion  on  the  cafe 
agalnft  the  builder,  for  this  breach  of  his  exprefs  promifc, 
undertaking,  or  ajjiim^tt ;  and  fliall  recover  a  pecuniary  fa- 
tisfaftion  for  the  injury  fuftalned  by  fuch  delay.  So  alfo  In 
the  cafe  before-mentioned,  of  a  debt  by  fimple  contraft,  if  the 
debtor  promifes  to  pay  it  and  does  not,  this  breach  of  promife  C  1 59  3 
entitles  the  creditor  to  his  aftion  on  the  cafe,  inftead  of  being 
driven  to  an  a£lion  of  debt «.  Thus  likewife  a  promiflbry 
note,  or  note  of  hand  not  under  feal,  to  pay  money  at  a  day 
certain,  Is  an  exprefs  ajfumpftt  t  and  the  payee  at  common 
law,  or  by  cuftom  and  aft  of  parliament  the  indorfee  ^,  may 
recover  the  value  of  the  note  In  damages,  if  It  remains  un- 
paid. Some  agreements  Indeed,  though  never  fo  exprefsly 
made,  are  deemed  of  fo  important  a  nature,  that  they  ought 
not  to  reft  in  verbal  promife  only,  which  cannot  be  proved 
but  by  the  memory  (which  fometimes  will  induce  the  per- 
jury) of  witnefles.    To  prevent  which,  the  ftatute  of  frauds 

«  4  Rep.  99.  '  See  book  II.  eh.  30. 

N  4  and 


159  Private  Book  III. 

and  perjuries,  29Car.IL  c.  3.  ena£ls,  that  in  the  five  follow- 
ing cafes  no  verbal  promife  (hall  be  fufficicnt  to  ground  an 
a^ion  upon,  but  at  the  Icaft  fome  note  or  memorandum  of  it 
{ball  be  made  in  writing,  and  figncd  by  the  party  to  be 
charged  therewith :  i .  Where  an  executor  or  adminiftrator 
promifes  to  anfwer  damages  out  of  his  own  eftate.  2.  Where 
a  man  undertakes  to  anfwer  for  the  debt,  default,  or  mifcar- 
riage  of  another.  3.  Where  any  agreement  is  made,  upon 
confideration  of  marriage.  4,  Where  any  contract  or  fale 
is  made  of  lands,  tenements,  or  hereditaments,  or  any  intcreft 
therein.  5.  And  laftly,  where  there  is  any  agreement  that 
is  not  to  be  performed  within  a  year  from  the  making  there- 
of.    In  all  thcfe  cafes  a  mere  verbal  ajfumpjit  is  void  (4). 


(4)  Thefe  provifions  in  the  ftatute  have  produced  many  deci- 
fions  both  in  the  courts  of  law  and  equity. 

It  is  determined,  that  if  two  perfons  go  to  a  fhop,  and  one 
orders  goods,  and  the  other  fays,  "  if  he  does  not  pay  I  will,"  or 
*'  I  will  fee  you  paid,"  he  is  not  bound  unlefs  his  engagement  is 
reduced  into  writing.  In  all  fuch  cafes  the  queftion  is,  who  is  the 
buyer,  or  to  whom  the  credit  is  given,  and  who  is  the  furety  ;  and 
that  queftion,  from  all  the  circumftances,  muft  be  afcertained  by 
the  jury ;  for  if  the  perfon  for  whofe  ufe  the  goods  are  furnifhed 
be  hable  at  all,  any  promife  by  a  third  perfon  to  difcharge  the  debt 
muft  be  in  writing,  otherwife  it  is  void.  2  T.R.  80.  H.  Bl.  Rep. 
120.  I  Bof.  158.  Mutual  promifes  to  marry  need  not  be  in 
writing,  but  the  ftatute  relates  only  to  agreements  made  in  con- 
fideration of  the  marriage.  A  leafe  not  exceeding  three  years  from 
the  making  thereof,  and  in  which  the  rent  referved  amounts  to 
two-thirds  of  the  improved  value,  is  good  without  writing ;  but 
all  other  parol  leafes  or  agreements  for  any  intereft  in  lands,  have 
the  eflFeft  of  eftates  at  will  only.  Bull.  N.  P.  279.  All  declara- 
tions of  trufts,  except  fuch  as  refult  by  implication  of  law,  muft  be 
made  in  yjriting.     29  Car.  II.  r.  3./.  7.  fcf  8. 

If  a  promife  depends  upon  a  contingency,  which  may  or  may 
not  fall  within  a  year,  it  is  not  within  the  ftatute ;  as  a  promife 
to  pay  a  fum  of  money  upon  a  death  or  marriage,  or  upon  the  re- 
turn 
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From  thefe  exprefs  contrafbs  the  tranfition  Is  eafy  to  thofe 
that  are  only  implied  by  law.     Which  are  fuch  as  reafon  and 


turn  of  a  ftiip,  or  to  leave  a  legacy  by  will,  is  good  by  parol ;  for 
fuch  a  promife  may  by  poffibility  be  performed  within  the  year. 
3  Burr.  1278.  I  Salk.  280.  3  Salk.  9,  ^c.  But  even  a  written 
undertaking  to  pay  the  debt  of  another  is  void  unlefs  a  good  con- 
fideration  appears  in  the  writing,  and  the  confideration,  if  any, 
cannot  be  proved  by  parol  evidence.  5  Eajl.  lo.  If  a  growing 
crop  is  purchafed  without  writing,  the  agreement  before  part 
execution  may  be  put  an  end  to  by  parol  notice.     6  Eaji.  602. 

In  the  firft  and  third  feftions  of  the  ftatute  of  frauds,  the 
29  Car.  II.  c.  3.  the  contrafts  muft  be  figned  by  the  party,  or 
his  agent  authorifed  by  •writing;  but  the  agreements  fpecified  in 
the  fourth  feftion  muft  be  figned  by  the  party,  or  fome  by  him 
lawfully  authorifed  ;  and  the  words  by  ivriting  are  there  omitted. 
And  lord  Redefdale  has  faid  upon  this,  that  at  all  times  (as  well 
before  the  a6t  as  fince)  it  was  neceffary  to  have  an  authority  in 
writing  for  creating  or  pafling  any  eftate  in  land  for  another,  it 
was  otherwife  as  to  contrafts,  which  paffed  no  eftate.  Therefore 
an  agent  authorifed  by  parol  may  make  fuch  a  written  agreement 
for  his  principal,  as  will  be  fufficient  for  a  court  of  equity  to 
decree  a  fpecific  performance  of.     Scho.  C5f  Lef.  22. 

With  regard  to  the  contrafts  for  goods  of  the  value  of  10/. 
fee  2  vol.  448.  n.  6.  &  7. 

But  a  court  of  equity  will  decree  a  fpecific  performance  of  a 
verbal  contraft,  when  it  is  confefled  by  a  defendant  in  his  anfwer, 
or  when  there  has  been  a  part  performance  of  it ;  as  by  pay- 
ment of  part  of  the  confideration  money,  or  by  entering  and  ex- 
pending money  upon  the  eftate,  for  fuch  afts  preclude  the  party 
from  denying  the  exiftence  of  the  contraA,  and  prove  that  there 
can  be  no  fraud  or  perjury  in  obtaining  the  execution  of  it. 
3  Vef.jun.  39.  378.  &  712.  But  lord  Eldon  feems  to  think  that 
a  fpecific  performance  cannot  be  decreed,  if  the  defendant  in  his 
anfwer  admits  a  parol  agreement,  and  at  the  fame  time  infifts  upon 
the  benefit  of  the  ftatute.     6  Vef.jun,  37. 

If  one  party  only  figns  an  agreement,  he  is  bound  by  it ;  and  if 
an  agreement  is  by  parol,  but  it  is  agreed  it  (hall  be  reduced  into 
writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties, 

performance 
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juftice  di£l:atc,  and  which  therefore  the  law  prefumes  that 
every  man  has  contra£led  to  perform ;  and  upon  this  prc- 
fumption  makes  him  anfwerable  to  fuch  perfons  as  fuffer  by 
his  non-performance. 

Of  this  nature  are,  firft,  fuch  as  are  necefTarily  implied  by 
the  fundamental  conftitution  of  government,  to  which  every 
man  is  a  contrafting  party.  And  thus  it  is  that  every  perfon 
[  1 60  3  is  bound  and  hath  virtually  agreed  to  pay  fuch  particular  fums 
of  money  as  are  charged  on  him  by  the  fentence,  or  aflefTed 
by  the  interpretation  of  the  law.  For  it  is  a  part  of  the 
original  contract,  entered  into  by  all  mankind  who  partake 
the  benefits  of  fociety,  to  fubmit  in  all  points  to  the  muni- 
cipal conftitutions  and  local  ordinances  of  that  ftate^  of 
which  each  individual  is  a  member.  Whatever  therefore 
the  laws  order  any  one  to  pay,  that  becomes  inftantly  a  debt, 
which  he  hath  before-hand  con  traded  to  difcharge.  And 
this  implied  agreement  it  is,  that  gives  the  plaintiff  a  right  to 
inflitute  a  fecond  a£tion,  founded  merely  on  the  general  cen- 
tral, in  order  to  recover  fuch  damages,  or  fura  of  money,  as 
are  afTefTed  by  the  jury  and  adjudged  by  the  court  to  be 
due  from  the  defendant  to  the  plaintiff  in  any  former  a«Slion. 
So  that  if  he  hath  once  obtained  a  judgment  againfl  another 
for  a  certain  fum,  and  neglefls  to  take  out  execution  there- 
upon, he  may  afterwards  bring  an  a(£lion  of  debt  upon  this 
judgment «,  and  (hall  not  be  put  upon  the  proof  of  the  ori- 
ginal caufe  of  a£lion;  but  upon  fhewing  the  judgment  once 
obtained,  ftill  in  full  force,  and  yet  unfatisfied,  the  law  im- 
mediately implies,  that  by  the  original  contraft  of  fociety  the 
defendant  hath  contrafted  a  debt,  and  is  bound  to  pay  it. 

*  Roll.  Abr.  600, 601. 


performance  of  it  will  be  decreed.  2  Bro.  564,  5,  6.  See  3  Wood. 
Lea.  Ivii.  and  Fonblanque  Tr.  of  Eq.  b.  1.  c.  ^./.  S.  k  g.  where 
this  fubjefk  is  fully  and  learnedly  difcuffed. 

This 
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This  method  feems  to  have  been  invented,  when  real  a£lions 
were  more  in  ufe  than  at  prefent,  and  damages  were  permitted 
to  be  recovered  thereon  ;  in  order  to  have  the  benefit  of  a  writ 
of  capias  to  take  the  defendant's  body  in  execution  for  thofe 
damages,  which  procefs  was  allowable  in  an  a£lion  of  debt 
(in  confequence  of  the  (latute  25  Edw.  III.  c.  17.)  but  not 
in  an  aftion  real.  Wherefore,  fince  the  difufe  of  thofe  real 
actions,  adlions  of  debt  upon  judgment  in  perfonal  fuits 
have  been  pretty  much  difcountenanced  by  the  courts,  as 
being  generally  vexatious  and  oppreffive,  by  harajTmg  the 
defendant  with  the  cofts  of  two  aftions  inftead  of  one. 

On  the  fame  principle  it  is,  (of  an  implied  original  con- 
tract to  fubmit  to  the  rules  of  the  community  whereof  we 
are  members,)  that  a  forfeiture  impofed  by  the  bye-laws  and 
private  ordinances  of  a  corporation  upon  any  that  belong  to  C  161  J 
the  body,  or  an  amercement  fet  in  a  court-leet  or  court-baron 
upon  any  of  the  fuitors  to  the  court  (for  otherwife  it  will 
not  be  binding  ")  immediately  create  a  debt  in  the  eye  of  the 
law  :  and  fuch  forfeiture  or  amercement,  if  unpaid,  work  an 
injury  to  the  party  or  parties  entitled  to  receive  it :  for  which 
the  remedy  is  by  adiion  of  debt '. 

The  fame  reafon  may  with  equal  juftlce  be  applied  to  all 
penal  ftatutes,  that  is,  fuch  a£ls  of  parliament  whereby  a  for- 
feiture is  inflifted  for  tranfgrefling  the  provifions  therein 
enabled.  The  party  offending  is  here  bound  by  the  funda- 
mental contrail:  of  fociety  to  obey  the  dire£l;ions  of  the  Ic- 
giflature,  and  pay  the  forfeiture  incurred  to  fuch  perfons  as 
the  law  requires.  The  ufual  application  of  this  forfeiture  is 
either  to  the  party  aggrieved,  or  elfe  to  any  of  the  king's  fub- 
jedls  in  general.  Of  the  former  fort  is  the  forfeiture  inflidied 
by  the  ftatute  of  Winchefter  ^  (explained  and  enforced  by 
feveral  fubfequent  ftatutes ')  upon  the  hundred  wherein  a 

*  Law  of  nifiprius,  155.  '  27  Elir.  c.  13.     29  Car.  II.  c.  7, 

'  5  Rep. 64.     Hob.  279.  8  Geo.  II.  c.  16.     22  Geo.  II.  c.  24. 

^  13  Edw.  I.e.  1, 

man 
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man  is  robbed,  which  is  meant  to  oblige  the  hundredors  to 
make  hue  and  cry  after  the  felon  j  for  if  they  take  him,  they 
ftand  excufed.     But  otherwife  the  party  robbed  is  entitled  to 
profecute  them  by  a  fpecial  aiStion  on  the  cafe,  fbr  damages 
equivalent  to  his  lofs.     And  of  the  fame  nature  is  the  adlion 
given  by  ftatute  9  Geo.  I.  c.  22.  commonly  called  the  black 
z&i  againft  the  inhabitants  of  any  hundred,  in  order  to  make 
fatisfadiion  in  damages  to  all  perfons  who  have  fuffered  by 
the  offences  enumerated  and  made  felony  by  that  a£i.     But 
more  ufually,  thefe  forfeitures  created  by  ftatute  are  given  at 
large  to  any  common  informer ;  or,  in  other  words,  to  any 
fuch  perfon  or  perfons  as  will  fue  for  the  fame :  and  hence 
fuch  adiions  are  called  popular  a£kions,  becaufe  they  are  given 
to  the  people  in  general  ".    Sometimes  one  part  is  given  to 
the  king,  to  the  poor,  or  to  fome  public  ufe,  and  the  other 
part  to  the  informer  or  profecutor :  and  then  the  fuit  is  called 
[[  162  ]a  qui  tarn  adlion,  becaufe  it  is  brought  by  a  perfon  "  qui 
"  tarn  pro  domino  rege^  {sfe.  quam  pro  fe  ipfo  in  hac  parte  fequi 
*'  /«r."     If  the  king  therefore  himfelf  commences  this  fuit, 
he  fliall  have  the  whole  forfeiture  °.     But  if  any  one  hath 
begun  a  qui  tanty  or  popular  y  aflion,  no  other  perfon  can  purfue 
it :  and  the  verdift  pafled  upon  the  defendant  in  the  firft 
fuit  is  a  bar  to  all  others,  and  concluGve  even  to  the  king 
himfelf.     This  has  frequently  occafioned  offenders  to  pro- 
cure their  own  friends  to  begin  a  fuit,  in  order  to  foreftall 
and  prevent  other  a£iions :  which  pra£lice  is  in  fome  mea- 
fure  prevented  by  a  ftatute  made  in  the  reign  of  a  very  (harp- 
fighted  prince    in  penal  laws,   4  Hen.  VII.    c.  20.    which 
,     ena£);s  that    no    recovery,   otherwife  than  by  verdi£i,  ob- 
tained by  collufion  in  an  aftion  popular,  fhall  be  a  bar  to  any 
otlier  aftion  profecuted  bona  fide.     A  provifion,  that  feems 
borrowed  from  the  rule  of  the  Roman  law,  that  if  a  perfon 
was  acquitted  of  any  accufation,  merely  by  the  prevarication 
of  the  accufer,  a  new   profecution   might   be  commenced 
againft  him  <>. 

">  See  bbok  II.  ch.  29.  •  Ff.  47.  13.  3. 

"  2  Hawk.  P.  C.  268. 

A  SECOND 
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A  SECOND  clafs  of  implied  contrafts  are  fuch  as  do  not 
arife  from  the  exprefs  determination  of  any  court,  or  the  po- 
fitive  direction  of  any  ftatute  j  but  from  natural  reafon,  and 
the  juft  conftrudtion  of  law.  Which  clafs  extends  to  all 
prefumptive  undertakings  or  ajfumpftts ;  which  though  never 
perhaps  a6tually  made,  yet  conftantly  arife  from  this  general 
implication  and  intendment  of  the  courts  of  judicature,  that 
every  man  hath  engaged  to  perform  what  his  duty  or  juftice 
requires,    Thus, 

1 .  If  I  employ  a  perfon  to  tranfaft  any  buGnefs  for  me, 
or  perform  any  work,  the  law  implies  that  I  undertook  or 
affumed  to  pay  him  fo  much  as  his  labour  deferved.  And  if 
I  neglefl  to  make  him  amends,  he  has  a  remedy  for  this 
injury  by  bringing  his  a6lion  on  the  cafe  upon  this  implied 
ajjumpftt ;  wherein  he  is  at  liberty  to  fuggeft  that  I  promifed 
to  pay  him  fo  much  as  he  reafonably  deferved,  and  theft  to 

aver  that  his  trouble  was  really  worth  fuch  a  particular  fum,  [  163  ] 
which  the  defendant  has  omitted  to  pay.  But  this  valuation 
of  his  trouble  is  fubmitted  to  the  determination  of  a  jury ; 
who  will  aflefs  fuch  a  fum  in  damages  as  they  think  he 
really  merited.  This  is  called  an  ajjumpftt  on  a  quantum 
meruit. 

2.  There  is  alfo  an  implied  ajfumpftt  on  a  quantum  vale^ 
bat,  which  is  very  fimilar  to  the  former,  being  only  where 
one  takes  up  goods  or  wares  of  a  tradefman,  without  ex- 
prefsly  agreeing  for  the  price.  There  the  law  concludes, 
that  both  parties  did  intentionally  agree,  that  the  real  value 
of  the  goods  ftiould  be  paid ;  and  an  aftion  on  the  cafe  may 
Be  brought  accordingly,  if  the  vendee  refufes  to  pay  that 
value. 

3 .  A  THIRD  fpecies  of  implied  ajjumpftts  is  when  one  has 
had  and  received  money  belonging  to  another,  without  any 
valuable  confideration  given  on  the  receiver's  part :  for  the 
law  conftrues  this  to  be  money  had  and  received  for  the  ufc 
of  the  owner  only ;  and  implies  that  the  perfon  fo  receiving 

promifed 
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promifed  and  undertook  to  account  for  it  to  the  true  pro- 
prietor. And,  if  he:unjuftly  detains  it,  an  atkion  on  the 
cafe  lies  againft  him  for  the  breach  of  fuch  implied  promife 
and  undertaking  -,  and  he  will  be  made  to  repay  the  owner 
in  damages,  equivalent  to  what  he  has  detained  in  violation  of 
fuch  his  promife.  This  is  a  very  extenfive  and  beneficial  re- 
medy, applicable  to  almod  every  cafe  where  the  defendant 
has  received  money  which  ex  aequo  et  bono  he  ought  to  refund. 
It  lies  for  money  paid  by  miftake  or  on  a  confideration  which 
happens  to  fail,  or  through  impofition,  extortion,  or  oppref- 
fion,  or  where  any  undue  advantage  is  taken  of  the  plaintiff's 
fituation  P. 

4.  Where  a  perfon  has  laid  out  and  expended  his  own 
money  for  the  ufe  of  another,  at  his  requefl,  the  law  implies 
a  promife  of  repayment,  and  an  a£tion  will  lie  on  this 
affumgtt'^  {^). 

£  164  ]  5.  Likewise,  fifthly,  upon  a  dated  account  between  two 
merchants,  or  other  perfons,  the  law  implies  that  he  againil 
whom  the  balance  appears  has  engaged  to  pay  it  to  the  other  ; 
though  there  be  not  any  a£kual  promife.  And  from  this 
implication  it  is  frequent  for  aftions  on  the  cafe  to  be  brought, 
declaring  that  the  plaintiff  and  defendant  had  fettled  their 
accounts  together,  inftmul  computajfenty  (which  gives   name 

f  4  Burr.  1012.  9  Carth.  446.     2  Keb.  99. 


( 5 )  If  a  furety  in  a  bond  pays  the  debt  of  the  principal,  he 
may  recover  it  back  from  the  principal  in  an  a6lion  of  ajumpjilf' 
for  fo  much  money  paid  m  advance  to  his  ufe ;  yet  in  ancient 
times  this  aftion  could  not  be  maintained  ;  and  it  is  faid,  that  the 
firft  cafe  of  the  kind,  in  which  the  plaintiff  fucceeded,  was  tried 
bef(»«  the  late  Mr.  J.  Gould  at  Dorchefter.  But  this  is  perfe£ily 
confiilent  with  the  equitable  principles  of  an  affiimpjit.  2T.  R. 
105. 

to 
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to  this  fpecies  of  ajfumpftty)  and  that  the  defendant  engaged 
to  pay  the  plaintiff  the  balance,'  but  has  fince  neglected  to 
do  it.  But  if  no  account  has  been  made  up,  then  the  legal 
remedy  is  by  bringing  a  writ  of  account j  de  compttto^ ;  com- 
manding the  defendant  to  render  a  juft  account  to  the  plaintiff, 
or  (hew  the  court  good  caufe  to  the  contrary.  In  this  a£lion, 
if  the  plaintiff  fucceeds,  there  are  two  judgments :  the  firft 
is,  that-  the  defendant  do  account  {quod  computet)  before 
auditors  appointed  by  the  court ;  and,  when  fuch  account  is 
finifhed,  then  the  fecond  judgment  is,  that  he  do  pay  the 
plaintiff  fo  much  as  he  is  found  in  arrear.  This  aftion,  by 
the  old  common  law  *,  lay  only  againft  the  parties  them- 
felves,  and  not  their  executors ;  becaufe  matters  of  account 
refted  folely  on  their  own  knowledge.  But  this  defeft,  after 
many  fruitlefs  attempts  in  parliament,  was  at  laft  remedied 
by  ftatute  4  Ann.  c.  16.  which  gives  an  adtion  of  account 
againfl  the  executors  and  adminiftrators.  But  however  it  is 
found  by  experience,  that  the  mod  ready  and  effeftual  way 
to  fettle  thefe  matters  of  account  is  by  bill  in  a  court  of 
equity,  where  a  difcovery  may  be  had  on  the  defendant's 
oath,  without  relying  merely  on  the  evidence  which  the 
plaintiff  may  be  able  to  produce.  Wherefore  adlions  of  ac- 
count, to  compel  a  man  to  bring  in  and  fettle  his  accounts, 
are  now  very  feldom  ufed  ;  though,  when  an  account  is  once 
Hated,  nothing  is  more  common  than  an  aQion  upon  the 
implied  ajfumpftt  to  pay  the  balance. 

6.  The  laft  clafs  of  contrails,  implied  by  reafon  and  con-[  j^r  t 
ftru£bion  of  law,  arifes  upon  this  fuppofition,  that  every  one 
who  undertakes  any  office,  employment,  truft,  or  duty,  con- 
trails with  thofe  who  employ  or  entruft  him,  to  perform  it 
with  integrity,  diligence,  and  fkill.  And,  if  by  his  want 
of  either  of  thofe  qualities  any  injury  accrues  to  individuals, 
they  have  therefore  their  remedy  in  damages  by  a  fpecial  ac- 
tion on  the  cafe.  A  few  inftances  will  fully  illuftrate  this 
matter.     If  an  officer  of  the  public  is  guilty  of  negledl:  of 

"^F.N.B.  116.  'Co.  Litt.9o. 

duty, 
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duty,  or  a  palpable  breach  of  it,  of  non-feafance  or  of  mif- 
feafance ;  as,  if  the  {herifF  does  not  execute  a  writ  fent  to 
him,  or  if  he  wilfully  makes  a  falfe  return  thereof;  in  both 
thefe  cafes  the  party  aggrieved  ihall  have  an  a£tion  on  the  cafe^ 
for  damages  to  be  aflefled  by  a  jury  ^  If  a  ftieriff  or  gaoler 
fuffers  a  prlfoner,  who  is  taken  upon  mefne  procefs,  (that  is, 
during  the  pendency  of  a  fuit,)  to  efcape,  he  is  liable  to 
an  zGt'ion  on  the  cafe^.  But  if,  after  judgment,  a  gaoler  or 
a  flieriff  permits  a  debtor  to  efcape,  who  is  charged  in  execu- 
tion for  a  certain  fum ;  the  debt  immediately  becomes  his 
own,  and  he  is  compellable  by  a£Hon  of  debty  being  for  a 
fum  liquidated  and  afcertained,  to  fatisfy  the  creditor  his 
whole  demand  :  which  doftrine  is  grounded  ^  on  the  equity 
of  the  ftatutes  of  Weftm.  2.  13  Edw.  I.  c.  11.  and  i  Ric.  II. 
c.  1 2.  An  advocate  or  attorney  that  betray  the  caufe  of  their 
client,  or,  being  retained,  negle£t  to  appear  at  the  trial,  by 
which  the  caufe  mifcarries,  are  liable  to  an  a£tion  on  the 
cafe,  for  a  reparation  to  their  injured  client  *  (6).  There  is  alfo 
in  law  always  an  implied  contract  with  a  common  inn-keeper, 
to  fccure  his  gueft's  goods  in  his  inn ;  with  a  common  carrier, 
or  bargemafter,  to  be  anfwerable  for  the  goods  he  carries  (7) ; 

*  Moor.  *3l.     11  Rep. 99.  "  Bro.Alr.  t-parliament.  19.  2  Inft.  382. 

"  Cro.Eliz.  625.    Comb.  69.  *  Finch.  L.  188. 


(6)  It  has  been  decided  at  nifi pr'tus,  that  no  aftion  can  be  main- 
tained againft  an  advocate  for  ignorance,  mifconduft,  or  for  ne- 
glecting to  appear  at  the  trial,  by  which  the  caufe  has  mifcarried. 
The  client  muft  rely  only  upon  his  advocate's  honour.  Peahe 
N.  P.  96.  122.  But  in  fuch  cafes,  if  complaint  is  made  to  the 
court  in  which  the  advocate  praftifes,  it  can  cenfure  him,  order 
him  to  pay  the  cofU,  or  perhaps  diibar  him. 

( 7 )  In  the  cafe  of  Forward  v.  P'tttarJ^  I  T.  R.  27.  it  was  de- 
termined that  the  carrier  was  liable  for  a  lofs  occaiioned  by  a  fire, 
which  the  jury  exprefsly  found  was  not  owing  to  any  negligence 
on  the  part  of  the  carrier  ;  and  lord  Mansfield  declared,  that,  "  by 
"  the  cuftom  of  the  realm,  that  is,  by  the  common  law,  a  carrier 
"  is  in  the  nature  of  an  infurer.  It  is  laid  down,  that  he  is  liable 
"  for  every  accident,  except  hy  the  ad  of  God  or  the  king's 

**  enemies. 
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with  a  common  farrier,  that  he  fhoes  a  horfe  well,  withoiit 
laming  him  »  with  a  common  taylor,  or  other  workman,  that 

.'■■■'■  '>■(■'■  ■  ■       •  ■";    .^on  -i  51  fe!:,i'-i:i;'i   '.rt/;  r'i;.J-  .'•jr 

**  enemies.  Now  what  is  the  aft  of  C^ocl  ?  '  I  Conncler  it  to  ihean 
"  fomething  in  oppofition  to  the  aft  of  man,  for  every  thing  is  the 
**  aft  of  God  that  happens  by  his  permiffion  ;  every  thing  by  his 
**  knowledge.  But  to  prevent  Utigation,  collufion,  and  the  necef- 
•*  iity  of  going  into  circumftances  impoffible  to  be  unravelled,  the 
**  law  prefumes  again  ft.  the  carrier,  unlefs  he  fhews  it  was  done  by 
•*  the  king's  enemies,  or  by  fuch  aft  as  could  not  happen  by  the 
"  intervention  of  man,  as  ftorms,  lightning,  and  tempefts.  If  an 
*'  armed  force  come  to  rob  the  carrier  of  the  goods,  he  is  Uable  j 
*'  and  the  true  reafon  is,  for  fear  it  may  give  room  for  collufion,  that 
**  the  matter  may  contrive  to  be  robbed  on  purpofe  and  fhare  the 
«  fpoil." 

The  fame  is  the  law  refpefting  carriers  on  navigable  rivers  or  the 
high  feas,  fubjeft  to  reftriftions  by  two  afts  of  parliament.  The 
7  Geo.  II.  c.  15.  provides  that,  if  the  lofs  arifes  by  the  embezzle- 
ment or  difhonefty  of  the  matter  or  any  of  the  mariners  in  the  fhip, 
the  owner  (hall  only  be  hable  to  the  amount  of  the  value  of  the  (hip 
.  and  freight,     i  T.  R.  18. 

The  26  Geo.  III.  c.  86.  ttill  farther  provides,  that  the  fhip- 
owners  fliall  not  be  hable  for  a  lofs  occaiioned  by  a  robbery  or 
embezzlement  committed  by  any  perfon  whatever  without  their 
privity  beyond  the  value  of  the  fhip  and  the  freight. 

And  it  exempts  them  from  all  liability  to  anfwer  for  a  lofs 
Occafioned  by  fire,  and  alfo  in  the  cafe  of  a  robbery  of  gold,  filver 
'watches,  and  precious  ftones,  unlefs  the  proprietor  declare  to  the 
'matter  or  (hip-owners  in  writing  the  nature  and  value  of  fuch 
'articles.  But  ttill  many  cafes  occur,  which  the  (hip-owners  think 
fo  hard  upon  them,  that  they  have  made  frequent  attempts,  but 
without  fuccefs,  to  prevail  on  the  legiflature  to  give  them  further 
rehef. 

The  rate  of  carriage  being  not  only  a  compenfation  for  labour 
and  the  expence  incurred,  but  alfo  a  premium  of  infurance  for  the 
fafe  delivery  of  the  goods  entrufted  to  the  care  bf  the  carrier,  he 
may  therefore  make  a  fpecial  contraft,  by  giving  notice  that  he 
will  not  be  anfwerable  for  money  or  other  valuable  articles  above 
a  certain  fum,  unlefs  they  are  entered  as  fuch,  and  he  is  paid  an 

Vol.  III.  O  extraordinary 
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he  performs  his  buGnefs  in  a  worlcmanlike  manner  \  in  which, 
if  thejr  fail,  an  adiion  on  the  cafe  lies  to  recover  dannages  for 
[  166  3  fuch  breach  of  their  general  undertaking  1,  But  if  I  employ 
a  pcrfon  to  tranfaft  any  of  thefe  concernsi  whofc  common 
profeflion  and  bufmefs  it  is  not*  the  law  implies  no  fuch  gt* 
ntral  undertaking  \  but,  in  order  to  charge  him  with  damagMt 
%J^€cUt  agreement  it  required.  Alfo,  if  an  tnn-keepcr,  or 
other  vi£bualler,  hangs  out  a  fign  and  opens  his  houfc  for  tra- 
vellers, it  is  an  implied  engagement  to  entertain  all  pcrfoni 
who  travel  that  way  \  and  upon  tliis  univerfal  ojfum^t  an 
a£lion  on  the  cafe  will  lie  againfl  him  for  damages,  if  Ite 
without  good  reafon  refufes  to  admit  a  traveller  \  If  any 
one  cheats  me  with  falfe  cards  or  dice,  or  by  falfe  weights 
and  meafares,  or  by  felling  me  one  commodity  for  another, 
an  action  on  the  cafe  alfo  lies  againft  hint  for  damages,  upon 
the  contract  which  the  law  always  implies,  that  every  tranf- 
a£lion  is  fair  and  honed  *.  in  contrails  likewife  for  falcs,  it 
u  conftantly  underftood  that  the  fcUa  undcrtukct  that  the 

'  11  R*p.  s4.    1  SMod.  9S4.  *  10  lUp.  »e. 

•  1  VsM.aas. 


extraordinary  fuin  for  the  infuraoce.  But  the  carrier  muft  prove 
notice  of  this  to  the  owner  of  the  goodi,  in  order  to  defend  himfelf 
in  an  a^ioo,  by  proving  that  fuch  notice  was  ftuck  up  b  a  eonfpi- 
cuous  part  of  the  office  when  the  owner  brought  his  goods,  or  that 
H  was  advertifcd  in  a  newfpaptr  wliich  be  wai  accuflomed  to  read  { 
and  Lord  EUenborough  lias  exprtUed  flrongly  his  diiapprobatioa 
of  the  great  alterations  which  have  been  made  in  ttte  comnKm 
law  obligation,  and  has  declared  tliat  in  every  cafe»  where  a  carrier 
fct*  up  his  fpecbl  cngagcawnt  at  lus  defence,  he  would  require  proof 
of  a^ual  notice  to  the  owner  of  the  article.  And  the  courts  have 
decided,  that  if  a  perfon  who  luis  notice  tltat  tlte  carrier,  or  pro. 
piklorof  a  ilageH:oach>  will  not  be  accountable  for  any  parcel  of 
aaoft  than  5/.  value,  unlcd  entered  a*  fucb,  the  owner  is  not  en* 
thled  toncover  5/.  or  any  thing,  if  it  be  loA )  for  he  is  precluded  by 
the  exprefs  terms  of  the  contrad.  4  Bun.  1*98.    1  hm.Bt.  a98« 

commodity 
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commodity  he  fells  is  his  owti  {  and  if  it  proves  otherwiftf^ 
an  a£lion  on  the  cafe  lies  againil  him,  to  ex;\£^  damages  for 
this  deceit.  In  contra^s  for  provifions  it  is  always  implied 
that  they  are  wholefome  i  and  if  they  be  not,  the  fame  remedy 
may  be  had.  Alfo  if  he,  that  felleth  any  thing,  doth  upon 
the  fale  warrant  it  to  be  good,  the  law  annexes  a  tacit  con- 
tradl  to  this  warranty,  that  if  it  be  not  fo,  he  Oiall  make  com- 
penfation  to  the  buyer  :  elfe  it  is  an  injury  to  good  faith,  for 
which  an  at^ion  on  the  cafe  will  lie  to  recover  damages*.  The 
warranty  muft  be  upcn  tlt^faU  ;  for  if  it  be  maile  afier^  and 
not  at  the  time  of  the  fale,  it  is  a  void  warranty  *= :  for  it  is 
then  made  without  any  confulcration  ;  neither  does  the  buyer 
then  take  the  goods  upon  the  credit  of  the  vendor.  Alfo  the 
warranty  can  only  reach  to  things  in  being  at  the  time  of  the  '' 

:  .  warranty  made,  and  not  to  things  in  futuro  :  as,  that  a  horfe 
1/  found  at  the  buying  of  him,  not  that  he  wiUh  found  two 
years  hence(8).  But  if  the  vendor  knew  the  goods  to  be  un- 
found,  and  h;\th  ufcd  any  art  to  difguifc  them**,  or  if  they  [  *'^S  1 
arc  in  any  fliapc  different  from  what  he  reprefcnts  them  to  be 
■Co  the  buyer,  this  artifice  (halt  be  equivalent  to  an  exprefs 
warranty,  atul  the  vendor  is  anfwcrable  for  their  goodncfs. 
A  general  warranty  will  not  extend  to  guard  againil  defers 
that  arc  plainly  and  obviouHy  the  objc^  of  one's  fenfes,  as  if 

,  a  horfe  be  warranted  perfect,  and  wants  either  a  tail  or  ati 
,  ear,  unlcfs  the  buyer  in  this  cafe  be  blind.  But  if  cloth  it 
warranted  to  be  of  fuch  a  length,  when  it  is  not,  there  an 
aflion  on  the  cafe  lies  for  damages  i  for  that  cannot  be  dif- 
cerned  by  fight,  but  only  by  a  collateral  proof,  the  meafuring 
it*.     Alfo  if  a  horfe  is  warranted  found,  and  he  wants  the 

•r.N.B.9*.  <  a  Roll.  R»p.  J. 

•  Finch.  L.  IS9.  •  Finch.  L.  iio. 


(8)  There  feems  to  be  no  reafon  or  principle,  why,  upon  a 
fufficient  eonfideratiun,  an  cxprcfi  warranty  that  a  horfe  (hould 
continue  found  for  two  year*,  (hould  not  be  valid.  Lord  Manificld 
dcclartd,  in  a  cafe  in  which  the  fcntcnce  io  the  text  wat  citfd, 
*•  there  is  no  doubt  but  you  may  warrant  a  future  event." 
D»m.  707. 

O  2  fight 
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fight  of  an  eye,  though  this  fcems  to  be  the  objefl:  of  one's 
fenfes,  yet  as  the  difcemment  of  fuch  defc£is  is  frequently 
matter  of  fkill,  it  hath  been  held  that  an  aftion  on  the  cafe 
lieth  to  recover  damages  for  this  impofition  ^ . 

Besides  the  fpecial  a£tion  on  the  cafe,  there  is  alfo  a  pecu- 
liar remedy,  intitled  an  a^ion  of  deceit  *,  to  give  damages  in 
fome  particular  cafes  of  fraud  •,  and  principally  "where  one 
man  does  any  thing  in  the  name  of  another,  by  which  he  is 
deceived  or  injured  ••;  as  if  one  brings  an  a£lion  in  another's 
name,  and  then  fufFers  a  non-fuit,  whereby  the  plaintiff 
becomes  liable  to  cofts  :  or  where  one  obtains  or  fufFers  a 
fraudulent  recovery  of  lands,  tenements,  or  chattels,  to  the 
prejudice  of  him  that  hath  right.  As  when  by  collufion  the 
attorney  of  the  tenant  makes  default  in  a  real  action,  or  where 
the  IherifF  returns  that  the  tenant  was  fummoncd  when  he 
was  not  fo,  and  in  either  cafe  he  lofes  the  land,  the  writ  of 
deceit  lies  againft  the  demandant,  and  alfo  the  attorney  or  the 
(herifF  and  his  officers  ;  to  annul  the  former  proceedings,  and 
recover  back  the  land '.  It  alfo  lies  in  the  cafes  of  warranty 
before-mentioned,  and  other  perfonal  injuries  committed 
contrary  to  good  faith  and  honefty  ''.  But  an  adlion  on  the 
cafcy  for  damages,  in  nature  of  a  writ  of  deceit y  is  more  ufually 
brought  upon  thefc  occafions  •.  And  indeed  it  is  the  only  ^ 
[  *i66  ]  remedy  for  a  lord  of  a  manor,  in  or  out  of  antient  deraefne, 
to  reverfe  a  fine  or  recovery  had  in  the  king's  courts  of  lands 
lying  within  his  jurifdidlion  j  which  would  otherwifc  be 
thereby  turned  into  frank  fee.  And  this  may  be  brought  by 
the  lord  againft  the  parties  and  cejiuy  que  ufe  of  fuch  fine  or 
recovery ;  and  thereby  he  fhall  obtain  judgment  not  only  for 
damages  (which  are  ufually  remitted),  but  alfo  to  recover  his 
court,  and  jurifdi£lion  over  the  lands,  and  to  annul  ths  former 
proceedings'*. 

•   'Salk.611.  k  F.N.B.98. 

'.♦F.N.B.95.  '  Booth.253.  Co.Entr..8. 

"  Law  of  m^prius.  30.  "  3  Lev.  419. 

'  Bontb,     real   anions.  251.  Raft.         "  Raft.    £ntr.   100.  I.    3  Lev.  413. 
EqU.  221,  222.     Seep8g.403.  Lutw.  711.  749. 

Thus 
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Thus  much  for  the  non-performance  of  contrafts  exprefs 
or  implied ;  which  includes  every  poffible  injury  to  what  is 
by  far  the  mod  confiderable  fpecies  of  perfonal  property ; 
viz.  that  which  conGfts  in  a<9:ion  merely,  and  not  in  pofleflion. 
Which  finiflies  our  enquiries  into  fuch  wrongs  as  may  be 
offered  to  perfonal  property,  with  their  feveral  remedies  by 
fuit  or  aflion. 


/T.f 


o 
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ttl  CHAPTER    THE   TENTH. 

OF  INJURIES  TO   REAL   PROPERTY; 

AND      FIRST     OF      DISPOSSESSION,      OR 

OUSTER  OF  THE  FREEHOLD. 


I  COME  now  to  confider  fuch  injuries  as  affe£t  that  fpe- 
cies  of  property  which  the  laws  of  England  have  deno- 
minated real ;  as  being  of  a  more  fubftantial  and  perma- 
nent nature,  than  thofe  tranfitory  rights  of  which  perfonal 
chattels  are  the  object. 

Real  injuries  then,  or  injuries  affecting  real  rights,  are 
principally  fix:  i.  Oufter ;  2.  Trefpafs  j  3.  Nufance; 
4.  Wafte  ;  5.  Subtraction  ;  6.  Difturbance. 

Ouster,  or  difpoffeffion,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  poffeflion :  for  thereby  the  wrong- 
doer gets  into  the  aftual  occupation  of  the  land  or  heredi- 
tament, and  obliges  him  that  hath  a  right  to  feek  his  legal 
remedy,  in  order  to  gain  poffeflion,  and  damages  for  the  in- 
jury fuftained.  And  fuch  oufter,  or  difpoffeflion,  may  either 
be  of  the  freehold^  or  of  chattels  real.  Oufter  of  tht  freehold 
iseffcfted  by  one  of  the  following  methods  :  i.  Abatement; 
2.  Intrufion  ;  3.  Diffcifm  ;  4.  Difcontinuance ;  5.  Deforce- 
ment. All  of  which  in  their  order,  and  afterwards  their 
refpe6ti?c  remedies,  will  be  confidered  in  the  prefent  chapter. 

1.  Akd  firft,  an  abatement  is  where  a  perfon  dies  feifed  of 

an  inheritance,  and  before  the  heir  or  devifee  enters,  a  ftranger 

10  who 
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who  has  no  right  makes  entry,  and  gets  pofleffion  of  the  free- 
hold :  this  entry  of  him  is  called  an  abatement,  and  he  hira- 
felf  is  denominated  an  abator  *.  It  is  to  be  obferved  that 
this  expreffion,  of  abating,  which  is  derived  from  the  French, 
and  fignifies  to  quafli,  beat  down,  or  deftroy,  is  ufed  by  our 
law  in  three  fenfes.  The  firft,  which  feems  to  be  the  pri- 
mitive fenfe,  is  that  of  abating  or  beating  down  a  nufance, 
of  which  we  fpoke  in  the  beginning  of  this  book  ** ;  and  in 
a  like  fenfe  it  is  ufed  in  ftatute  Weftm.  i.  3  Edw.  I.  c.  17. 
where  mention  is  made  of  abating  a  caftle  or  fortrefs ;  in 
which  cafe  it  clearly  fignifies  to  pull  it  down,  and  level  it 
with  the  ground.  The  fecond  fignification  of  abatement  is 
that  of  abating  a  writ  or  aftion,  of  which  we  fhall  fay  more 
hereafter :  here  it  is  taken  figuratively,  and  fignifies  the  over- 
throw or  defeating  of  fuch  writ,  by  fome  fatal  exception  to 
it.  The  laft  fpecies  of  abatement  is  that  we  have  now  before 
us ;  which  is  alfo  a  figurative  expreffion  to  denote  that  the 
rightful  pofleffion  or  freehold  of  the  heir  or  devifee  is  over- 
thrown by  the  rude  Intervention  of  a  ft  ranger.       '"'  .aiy^fro 

This  abatement  of  a  freehold  is  fomewhat  fimllar  to  an 
immediate  occupancy  in  a  ftate  of  nature,  which  is  efi'etled 
by  taking  pofl'effion  of  the  land  the  fame  inftant  that  the  prior 
occupant  by  his  death  relinquifties  it.  But  this,  however 
agreeable  to  natural  juftice,  confidering  man  merely  as  an 
individual,  is  diametrically  oppofite  to  the  law  of  fociety,  and 
particularly  the  law  of  England  :  which,  for  the  prefervation 
of  public  peace,  hath  prohibited  as  far  as  poffible  all  acqui- 
fitions  by  mere  occupancy  :  and  hath  direded  that  lands,  on 
the  death  of  the  prefent  pofleflbr,  (hould  immediately  veft 
either  in  fome  perfon,  exprefsly  named  and  appointed  by  the 
deceafed,  as  his  devifee ;  or,  on  default  of  fuch  appointment, 
in  fuch  of  his  next  relations  as  the  law  hath  feleded  and 
pointed  out  as  his  natural  rqprefentative  or  heir.  Every 
entry  therefore  of  a  mere  ftranger  by  way  of  intervention 
between  the  anceftor  and  heir  or  perfon  next  entitled,  which 

•  Finch.  L,  195.  ''  pag.  5. 
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keeps  the  heir  or  devifee  out  of  poflcffion,  is  one  of  the 
higheft  injuries  to  the  right  of  real  property.y,^f,^  pjf{,j  ;  f,'orf 

.2,  The  fecond  fpecies  of  injury  by  ouftcr,  or  amotion  of 
pofleflion  from  the  freehold,  is  by  tntrufton :  which  is  the 
entry  of  a  flrangcr,  after  a  particular  eftate  of  freehold  is 
determined,  before  him  in  remainder  or  reverfion.  And  it 
happens  where  a  tenant  for  term  of  life  dieth  feifed  of  certain 
lands  and  tenements,  and  a  ftranger  entereth  thereon,  after 
fuch  death  of  the  tenant,  and  before  any  entry  of  him  in  re- 
mainder or  reverfion  «=.  This  entry  and  interpofition  of  the 
ftranger  differ  from  an  abatement  in  this ;  that  an  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  devifee  ; 
an  intrufion  is  always  to  the  prejudice  of  him  in  reraainder 
or  reverfion.  For  example  j  if  A  dies  feifed  of  lands  in  fce- 
ilmple,  and  before  the  entry  of  B  his  heir,  C  enters  thereon, 
this  is  an  abatement ;  but  if  A  be  tenant  for  life,  with  re- 
mainder to  B  in  fee-fimple,  and  after  the  death  of  A,  C 
enters,  this  is  an  intrufion.  Alfo  if  A  be  tenant  for  life  on 
leafe  from  B,  or  his  anceftors,  or  be  tenant  by  the  curtefy, 
or  in  dower,  the  reverfion  being  vefted  in  B  ;  and  after  the 
death  of  A,  C  enters  and  keeps  B  out  of  poiTcffion,  this  is 
likewife  an  intrufion.  So  that  an  intrufion  is  always  imme- 
diately ^onfequent  upon  the  determination  of  a  particular 
eftate ;  an  abatement  is  always  confequent  upon  the  defcent 
or  devife  of  an  eftate  in  fee-fimple.  And  in  either  cafe  the 
V?3^Ty  is  equally  great  t(;  him  whofe  pofleflion  is  defeated  by 
this  unlawful  occupancy.  :;;  LoJio.x.^  i^  .i  iOOi"rj  .iic:../']  lo 
J,-.  'L    'j: -f  !.'.^  :  7'jn;;'--n;co  •■•Tt'm  vfj  ?:r:t)iTfi 

j},^.  The  third  fpecies  of  injury  by  oufter,  or  privation- of 
the  freehold,  is  by  diffeifm,  Difl"eifin  is  a  wrongful  putting 
out  of  him  that  is  feifed  of  the  freehold  **.  The  two  former 
^cies  of  injury  were  by  a  wrongful  entry  where  the  pofleflion 
was  vacant  j  but  this  is  an  attack  upon  him  who  is  in  a<3:ual 
pofieffion,  and  turning  him  out  of  it.  Thofe  were  an  oufter 
from  a  freehold  in  law;  this  is. an  oufter  from  a  freehold  in 
deed.  Difleifin  maybe  effected  either  in  corporeal  inheritances, 

^'♦:0».  Liu.  277.  F.  N.B.  203,  204f     -'  "  Co.Litt.277. 
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or  incorporeal,  DiiTelfin  of  things  corporeal,  as  of  houfes, 
lands,  i^c.  muft  be  by  entry  and  aftual  difpofleflion  of  the 
freehold  *  ;  as  if  a  man  enters  either  by  force  or  fraud  into 
the  houfe  of  another,  and  turns,  or  at  lead  keeps,  him  or  his 
IJsrvants  out  of  pofleflion.  Difleifin  of  incorporeal  heredita- 
xp.ents  cannot  be  an  aftual  difpoflfeffion :  for  the  fubjedl  itfelf 
is  neither  capable  of  aftual  bodily  pofleflion,  nor  difpofleflion ; 
but  it  depends  on  their  refpeftive  natures,  and  various  kinds ; 
being  in  general  nothing  more  than  a  difturbance  of  the  owner 
in  the  means  of  coming  at,  or  enjoying  them.  W,ith  regard 
tp  freehold  rent  in  particular,  our  antient  law-books  ^  men- 
tioned five  methods  of  working  a  difleifin  thereof:  i.  By  en- 
clojure ;  where  the  tenant  fo  enclofeth  the  houfe  or  land,  that 
rfije  lord  cannot  come  to  difl;rein  thereon,  or  demand  it :  2.  By 
foreftallefy  or  lying  in  wait ;  when  the  tenant  befetteth  the 
way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  af- 
frights the  leflbr  from  coming  :  3.  By  refcous  ;  x\i&.t  i§,  either 
by  violently  retaking  a  diftrefs  taken,  or  by  preventing  the 
lord  with  force  and  arms  from  taking  any  at  all:  4.  By 
replevin  ;  when  the  tenant  replevies  the  diftrefs  at  fuch  time 
when  his  rent  is  really  due:  5.  By  denial ;  which  is  when 
the  rent  being-  lawfully  demanded  is  not  paid.  All,  or  any  of 
thefe  circumft:ances  amount  tp  a  difleifin  of  rent ;  that  is,  they 
wrongfully  put  the  owner  out  of  the  only  pofleflion,  of  which 
the  fubje£t -matter  is  capable,  namely,  the  receipt  of  it.  But 
all  thefe  difl'eifins,  of  hereditaments  incorporeal,  are  only  fo 
at  the  election  and  choice  of  the  party  injured  i  if,  for  fhc 
fake  of  more  eafily  trying  the  right,  he  is  pleafed  to  fuppofe 
himfelf  difleifed  ^*  Qtherwife,  as  there  can  bp  no  actual 
difpofl'eflion,  he  cannot  be  compulfively  diflTeifed  of  any 
incorporeal  hereditament. 

And  fo  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  fuppofe  himfelf  to  be  difleifed,  when  he  is  not  fo 
in  fadi,  for  the  fake  of  entitling  himfelf  to  the  more  eafy  and 
commodious  remedy  of  an  aflife  of  novel  dijfeiftnt  (which  will 
be  explained  in, the  fequel  of  this  chapter,)  infliead  of  being 

'  Co.  Litt.  181.  ,      :  «  IrttU  §  5«8,  i89. 

_    :*. Finch.  L.  165,  166,  Litt.  §  237,  f{c, 
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driven  to  the  more  tedious  procefs  of  a  writ  of  entry  «.  The 
true  injury  of  compulfivc  difleifin  feems  to  be  that  of  difpof- 
fefling  the  tenant,  and  fubftituting  onefelf  to  be  the  tenant  of 
the  lord  in  hi^  ftead  ;  in  order  to  which  in  the  times  of  pure 
feodal  tenure  the  confent  or  connivance  of  the  lord,  who 
upon  every  defcent  or  alienation  perfonally  gave,  and  who 
therefore  alone  could  change,  the  feifin  or  inveftiture,  feems 
to  have  been  confidered  as  neceflary.  But  when  in  procefs  of 
time  the  feodal  form  of  alienations  wore  off,  and  the  lord  vrzs 
no  longer  the  inftrument  of  giving  a£tual  feifin,  it  is  probable 
that  the  lord's  acceptance  of  rent  or  fervice,  from  him  who 
had  difpoflefled  another,  might  conftitute  a  complete  difleifin. 
Afterwards,  no  regard  was  had  to  the  lord's  concurrence, 
but  the  difpofleflbr  himfelf  was  confidered  as  the  fole  diflTeifor : 
and  this  wrong  was  then  allowed  to  be  remedied  by  entry 
only,  without  any  form  of  law,  as  againft  the  difleifor  him- 
felf ;  but  required  a  legal  procefs  againft  his  heir  or  alienee. 
And  when  the  remedy  by  affife  was  introduced  under 
Henry  II.  to  redrefs  fuch  difleifins  as  had  been  committed 
within  a  few  years  next  preceding,  the  facility  of  that  re- 
medy induced  others,  who  were  wrongfully  kept  out  of  the 

freehold,  to  feign  or  allow  themfelves  to  be  difleifed,  merely 

for  the  fake  of  the  remedy. 

'J  ■.•('i  ■■;.-■  ?'?  ..'-  tiw 

THESfe  three  fpecies  of  injury,  abatement f  tntrujiont  and 
dijfeifmi  are  fuch  wherein  the  entry  of  the  tenant  ab  initiOf  as 
well  as  the  continuance  of  his  po^flion  afterwards,  is  un- 
lawful. But  the  two  remaining  fpecies  are  where  the  entry 
of  the  tenant  was  at  firft  lawful,  but  the  wrong  confifts  in 
the  detaining  of  poflleflion  afterwards. 

4.  Such  is,  fourthly,  the  injury  of  difcontinuance ,-  which 
happens  when  he  who  hath  an  eftate-tail,  maketh  a  larger 
cftate  of  the  land  than  by  law  he  is  entitled  to  do  •• :  in  which 
cafe  the  eftate  is  good,  fo  far  as  his  power  extends  who  made 
it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoflfment 
in  fee-fimple,  or  for  the  life  of  the  feoffee,  or  in  tail ;  all 

«  Hengk.pan.  cj.    4  Burr,  no.  ^  Finch.  L.  )90. 
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which  are  beyond  his  power  to  make,  for  that  by  the  com-; 
mon  law  extends  no  farther  than  to  make  a  Icafe  for  his  own 
life  ;  in  fuch  cafe  the  entry  of  the  feoffee  is  lawful  during  the' 
life  of  the  feoffor ;  but  if  he  retains  the  poffeffion  after  the 
death  of  the  feoffor,  it  is  an  injury,  which  is  termed  a  difcon- 
tinuance  :  the  antient  legal  eftate,  which  ought  to  have  fur- 
vived  to  the  heir  in  tail,  being  gone,  or  at  leaft  fufpended, 
and  for  a  while  difcontinued.  For,  in  this  cafe,  on  the  death 
of  the  alienors,  neither  the  heir  in  tail,  nor  they  in  remainder 
or  reverfion  expeftant  on  the  determination  of  the  eftate-tail, 
can  enter  on  and  poffefs  the  lands  fo  alienated.  Alfo,  by  the 
common  law,  the  alienation  of  a  hulband  who  was  feifed  in 
the  right  of  his  wife,  worked  a  difcontinuance  of  the  wife's 
eftate:  till  the  ftatute  32  Hen.  VIII.  c.  28.  provided,  that 
no  zQ.  by  the  hufband  alone  (hall  work  a  difcontinuance  of, 
or  prejudice,  the  inheritance  or  freehold  of  the  wife  j  but 
that,  after  his  death,  flie  or  her  heirs  may  enter  on  the  lands 
in  queftion.  Formerly,  alfo,  if  an  alienation  was  made  by  a 
fole  corporation,  as  a  bifliop  or  dean,  without  confent  of  the 
chapter,  this  was  a  difcontinuance  '.  But  this  is  now  quite 
antiquated  by  the  difabling  ftatutes  of  i  Eliz.  c.  19.  and 
13  Eliz.  c.  10.  which  declare  all  fuch  alienations  abfolutely 
void  ab  initiof  and  therefore  at  prefent  no  difcontinuance  can 
he  thereby  occafioned. 

5.  The  fifth  and  laft  fpecies  of  injuries  by  oufter  or  pri- 
vation of  the  freehold,  where  the  entry  of  the  prefent  tenant 
or  poffeffor  was  originally  lawful,  but  his  detainer  is  now 
become  unlawful,  is  that  by  deforcement.  This,  in  it's  moft  ex- 
tenfive  fenfe,  is  nomen  generaliJTtmum ;  a  much  larger  and  more 
comprehenfive  expreffion  than  any  of  the  former:  it  then 
(ignifying  the  holding  of  any  lands  or  tenements  to  which 
another  perfon  hath  a  right  ^.  So  that  this  includes  as  well  an 
abatement,  an  intrufion,  a  diffeifin,  or  a  difcontinuance,  as 
any  other  fpecies  of  wrong  whatfoever,  whereby  he  that  hath 
right  to  the  freehold  is  kept  out  of  poffeffion.  But,  as  contra- 
diftinguiftied  from  the  former,  it  is  only  fuch  a  detainer  of  the 

•F.Nv^B.  194.  *Co.Litt.277. 
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freehold,  from  him  that  hath  the  right  of  property,  but  never 
had  any  pofleflion  under  that  right,  as  falls  within  none  of 
the  injuries  wluch  we  hare  before  explained.  As  in  cafe 
where  a  lord  has  a  feignory,  and  lands  efcheat  to  him  prop- 
ter defeElurn  faugu'inis^  but  the  feifin  of  the  lands  is  withheld 
from  him  :,here  the  injury  is  not  abatement,  for  the  right  vefts 
not  in  the  lord  as  heir  or  devifee ;  nor  is  it  intrufion,  for  it  vefts 
not  in  him  who  hath  the  remainder  or  reverfion,;  nor  is  it  dif- 
feifttif  for  the  lord  was  never,  feifed  ;  nor  does  it  at  all  bear  the 
nature  of  any  fpecies  oi  difcontinuance  ;  but,  being  neither  of 
thefe  four,  it  is  therefore  a  deforcement '.  If  a  man  marries  a 
woman,  and  during  the  coverture  is  feifed  of  lands,  and 
aliencs,  and  dies  ;  is  difleifed,  and  dies  ;  or  dies  in  poifeflion  ; 
and  the  alienee,  difleifor,  or  heir,  enters  on  the  tenements 
and  doth  not  affign  the  widow  her  dower  \  this  is  alfo  a  de- 
forcement to  the  widow,  by  withholding  lands  to  which  flie 
hath  a  right  *"..  In  like  manner,  if  a  man  leafe  lands  to  an- 
other for  term  of  years,  or  for  thci  life  of  a  third  perfon,  and 
the  term  expires  by  furrender,  efflux  of  time,  or  death  of  the 
ce/luy  que  vie  ;  _  and  the  leflce  or  any  flranger,  who  was  at  the 
expiration  of  the  term  in  pofleflion,  holds  over,  and  refufes 
to  deliver  the  poflTeflion  to  him  in  remainder  or  reverfion,  this* 
is  likewife  a  deforcement ".  .  Deforcements  may  alfo  arifc 
upon  the  breach  of  a  condition  in  law :  as  if  a  woman  give* 
lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her,  and 
he  will  not  when  thereunto  required,  but  continues  to  hold 
the  lands :  this  is  fuch  a  fraud  on  the  plan's  part,  that  the 
law  will  not  allow  it  to  deveft  the  woman's  right  of  poflTcflion; 
though,  his.  entry  being  lawful,  it  does  deveft  the  a£lual 
pofliefllon,  and  thereby  becomes  a  deforcement  °.  Deforce- 
ments may  alfo  be  grounded  on  the  difability  of  the  party 
deforced  :  as  if  an  infant  do  make  an  alienation  of  his  lands, 
and  the  alienee  enters  and  keeps  poflTeflion;  now,  as  the  alien- 
ation is  voidable,  this  pofl'eflion  is  againft  the  infant  (or,  in 
cafe  of  his  deceafe,  as  againft  his  heir)  is  after  avoidance 
wrongful,  and  therefore  a  deforcement  p.   The  fame  happens, 

•   *  F.  N.  B»  148,    ,  .ijyi  v,u<>  «i       205,  6,  7.    See  book  11.  ch.  9.  p.  151. 
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when  one  of  nonfane  memory  alienes  his  lands  or  tenements, 
and  the  alienee  enters  and  holds  poffeflion,  this  may  alfo  be 
a  deforcement ''.  Another  fpecies  of  deforcement  is,  where 
two  perfons  have  the  fame  title  to  land,  and  one  of  them 
enters  and  keeps  poffeflion  againft  the  other :  as  where  the 
anceftor  dies  feifed  of  an  eftate  in  fee-fimple,  which  defcends 
to  two  fiflers  as  coparceners,  and  one  of  them  enters  before 
the  other,  and  will  not  fuffer  her  filler  to  enter  and  enjoy  her 
moiety  •,  thb  is  alfo  a  deforcement  "■.  Deforcement  may  alfo 
be  grounded  on  the  non -performance  of  S  covenant  real :  as 
if  a  man,  feifed  of  lands,  covenants  to  convey  them  to  an- 
other, and  negle«Sls  or  refufes  fo  to  do,  but  continues  poflef- 
fion  againft  him ;  this  poffeflion,  being  wrongful,  is  a  de- 
forcement ' :  whence,  in  fevying  a  fine  of  lands,  the  perfons 
againft  whom  the  fiftitious  adlion  is  brought  upon  a  fuppofed 
breach  of  covenant,  is  called  the  deforciant.  And,  laftly,  by 
way  of  analogy,  keeping  a  man  by  any  means  out  of  a  free- 
hold office  is  conftrued  to  be  a  deforcement ;  though,  being 
an  incorporeal  hereditament,  the  deforciant  has  no  corporeal 
poffeflion.  So  that  whatever  injury  (withholding  the  pof- 
feflion of  a  freehold)  is  not  included  under  one  of  the  four 
former  heads,  is  comprifed  under  this  of  deforcement. 

The  feveral  fpecies  and  degrees  of  injury  by  oujier  being 
thus  afcertained  and  defined,  the  next  confideration  is  the 
remedy ;  which  is,  univerfally,  the  rejiitution  of  deliver'^  of 
pojfejfton  to  the  right  owner :  and,  in  fome  cafes,  damages  alfo 
for  the  unjuft  amotion.  The  methods,  whereby  thefe  reme- 
dies, or  either  of  them,  may  be  obtained,  are  various. 

I.  The  firft  is  that  extrajudicial  and  fummary  one,  which 
we  flightly  touched  in  the  firft  chapter  of  the  prefent  b6ok  ^, 
of  entry  by  the  legal  owner,  when  another  perfon,  who  hath 
no  right,  hath  previoufly  taken  poffeffion  of  lands  or  tene- 
ments. In  this  cafe  the  party  entitled  may  make  a  formal, 
but  peaceable,  entry  thereon,  declaring  that  thereby  he  takes 
poffeffion  :  which  notorious  a£l  of  ownerlhip  is  equivalent  to 
a  feodal  inveftiture  by  the  lord  * :  or  he  may  enter  on  any 

^  Finch.  Ibid.    F.  N.  B.  202.  «  See  pag.  5. 

'  Fioch.  L.293,  294.  F.  N.B.  197.        "  See  book  II.  ch.  M.  pag.  209. 

•F.N.B.  146. 

part 


1 75  Private  Book  IIL 

part  of  it  in  the  fame  county,  declaring  it  to  be  in  the  name 
of  the  whole  "  :  but  if  it  lies  in  different  counties  he  muft 
make  different  entries*,  for  the  notoriety  of  fuch  entry  or 
claim  to  the  pares  or  freeholders  of  Weftmoreland,  is  not  any 
notoriety  to  the  pares  or  freeholders  of  Suffex.  Alfo  if  there 
be  two  diflcifors,  the  party  difleifed  muft  make  his  entry  on 
boti  ;  or  if  one  diffeifor  has  conveyed  the  lands  with  livery  to 
two  diftin£^  feoffees,  entry  muft  be  made  on  both  ^ :  for  as 
their  feifin  is  dlftin£l,  fo  alfo  muft  be  the  z6X  which  devefts 
that  fei(in.  If  the  claimant  be  deterred  from  entering  by  me- 
naces or  bodily  fear,  he  may  make  claintf  as  near  to  the  eftatc 
as  he  can,  with  the  like  forms  and  folemnities :  which  claim 
is  in  force  for  only  a  year  and  a  day  *.  And  this  claim,  if 
it  be  repeated  onc^  in  the  fpace  of  every  year  and  day,  (which 
is  called  continual  claim,)  has  the  fame  effedi  with,  and  in  all 
refpe^s  amounts  to,  a  IcpJ  entry  >.  Such  an  entry  gives  a 
man  feiGn  *,  or  puts  into  immediate  poffeflion  him  that  hath 
right  of  entry  on  the  eftate,  and  thereby  makes  him  complete 
owner,  and  capable  of  conveying  it  from  himfelf  by  cither 
defcent  or  purchafe. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five 
fpecies  of  oufter,  viz.  abatement,  intrufion,  and  diffeifin  * ; 
for,  as  in  thefe  the  original  entry  of  the  v  rongdoer  was  un- 
lawful, they  may  therefore  be  remedied  by  the  mere  entry  of 
him  who  hath  right.  But,  upon  a  difcontinuance  or  de- 
forcement, the  owner  of  the  eftate  cannot  enter,  but  is  driven 
to  his  a£lion :  for  herein  the  original  entry  being  lawful,  and 
thereby  an  apparent  right  of  poffeffion  being  gained,  the  law 
will  not  fuffer  that  right  to  be  overthrown  by  the  mere  aft  or 
entry  of  the  claimant.  Yet  a  man  may  enter  •»  on  his  tenant 
by  fufferance :  for  fuch  tenant  hath  no  freehold,  but  only  a 
bare  poffeflion ;  which  may  be  defeated,  like  a  tenancy  at 
will,  by  the  mere  entry  of  the  owner.  But  if  the  owner 
thinks  it  more  expedient  to  fuppofe  or  admit  <^  fuch  tenant  to 

"Litt.  S417-  «  Co.Litt.  15. 

>*  Co.  Liu.  252.  •  Ibid.  237,  239. 

*  Liu.  i  422.  •>  See  book  IL  pag.  150. 

r  md.  i  4\g.  419.  «  Co. Litt.  57. 
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have  gained  a  tortious  freehold,  he  is  then  remediable  by 
writ  of  entry,  ad  terminum  qui  praeteriit. 

On  the  other  hand,  in  cafe  of  abatement,  intrufion,  or  dif- 
feifin,  where  entries  arc  generally  lawful,  this  right  of  entry 
may  be  tolled ,  that  is,  taken  away  by  defcent.  Defcents, 
which  take  away  entries  *,  are  when  any  one,  feifed  by  any 
means  whatfoever  of  the  inheritance  of  a  corporeal  heredi- 
tament, dies,  whereby  the  fame  defcends  to  his  heir :  in  this 
cafe,  however  feeble  the  right  of  the  anceftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  is 
taken  away  \  and  he  cannot  recover  pofleffion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  adion  to  gain 
a  legal  feifin  of  the  efiate.  And  this,  firft,  becaufe  the  heir 
comes  to  the  eftate  by  aft  of  law,  and  not  by  his  own  aft  ; 
the  law  therefore  protefts  his  title,  and  will  not  fufFer  his 
pofTeflion  to  be  devetted,  till  the  claimant  hath  proved  a  better 
right.  Secondly,  becaufe  the  heir  may  not  fuddenly  know 
the  true  ftate  of  his  title ;  and  therefore  the  law,  which  is 
ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch  claimant 
as  neglefted  to  enter  on  the  anceftor,  who  was  well  able  to 
defend  his  title ;  and  leaves  the  claimant  only  the  remedy  of 
an  aft  ion  againft  the  heir*.  Thirdly,  this  was  admirably 
adapted  to  the  military  fpiritof  the  feodal  tenures,  and  tended 
to  make  the  feudatory  bold  in  war ;  fince  his  children  could 
not,  by  any  mere  entry  of  another,  be  difpoffefled  of  the 
lands  whereof  he  died  feifed.  And,  laftly,  it  is  agreeable  to 
the  diftates  of  reafon  and  the  general  principles  of  law. 

FoRj  in  every  complete  title  f  to  lands,  there  are  two 
things  neceflary ;  the  pofleffion  or  feifin,  and  the  right  or 
|)ropcrty  therein « :  or,  as  it  is  exprefled  in  Fleta,  juris  et 
feifmae  conjunBio  ••.  Now  if  the  poiTeflion  be  fevered  from 
the  property,  if  A.  hzs  the  Jus  proprietatis,  and  B  byfome  un- 
lawful means  has  gained  poffeffion  of  the  lands,  this  is  an 
injury  to  A ;  for  which  the  law  gives  a  remedy,  by  putting 

*  litt.  §  385—413.  K  Mirror,  c.  2.  §  27. 

«  Co.  Litt.  237.  "  /.  3.  c.  15.  §  5. 

'  Seebookll.  cb;i3, 
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ftini  in  poffeflion,  but  does  it  by  different  means  according 
to  the  circumftances  of  the  cafe.  Thus,  as  B,  who  was  him- 
felf  the  wrongdoer,  and  hath  obtained  the  pofleffion  by  either 
fraud  or  force,  hath  only  a  bare  or  naked  poffefftoriy  without  any 
(hadow  of  right ;  A  therefore,  who  hath  both  the  right  of 
property  and  the  right  of  poffeflion,  may  put  an  end  to  his 
title  at  once,  by  the  fummary  method  of  entry.  But,  if  B 
the  wrongdoer  dies  feifed  of  the  lands,  then  B's  heir  advances 
one  ftep  farther  towards  a  good  title :  he  hath  not  only  a  hare 
poffeflion,  but  alfo  an  zT^^zttntjus  pojjejfwnisy  or  right  of  pof- 
feffion.  For  the  law  prefumes,  that  the  poffeffion  which  is 
tranfmitted  from  the  anceflior  to  the  heir,  is  a  rightful 
poffeflion,  until  the  contrary  be  fhewn:  and  therefore  the 
mere  entry  of  A  is  not  allowed  to  evift  the  heir  of  B  ;  but  A 
is  driven  to  his  aflion  at  law  to  remove  the  poffeflion  of  the 
heir,  though  his  entry  alone  would  have  difpoffeffed  the 
anceftor. 

So  that  in  general  it  appears,  that  no  man  can  recover  pof- 
feffion by  mere  entry  on  lands,  which  another  hath  by  defcent. 
Yet  this  rule  hath  fome  exceptions '  wherein  thofe  reafons 
ceafe,  upon  which  the  general  dodlrine  is  grounded ;  efpe- 
cially  if  the  claimant  were  under  any  legal  difabilities,  during 
the  life  of  the  ancefl:or,  either  of  infancy,  coverture,  impri- 
fonment,  infanity,  or  being  out  of  the  realm :  in  all  which 
cafes  there  is  no  negleft  or  laches  in  the  claimant,  and  there- 
fore no  defcent  fliall  bar,  or  take  away  his  entry  ''.  And  this 
title  of  taking  away  entries  by  defcent,  is  ftill  farther  nar- 
rowed by  the  fl:atute  32  Hen.VIII.  c.  33.  which  enads,  that 
if  any  perfon  diffeifes  or  turns  another  out  of  poffefl!ion,  no 
defcent  to  the  heir  of  the  diffeifor  fliall  take  away  the  entry 
of  him  that  has  a  right  to  the  land,  unlefs  the  diffeifor  had 
peaceable  pofleffion  five  years  next  after  the  diffeifin.  But  the 
ftatute  extendeth  not  to  any  feoffee  or  donee  of  the  diffeifor, 
mediate  or  immediate ' :  becaufe  fuch  a  one  by  the  genuine 
feodal  conftitutions  always  came  into  the  tenure  folemnly 


'  Se«  the  particular  cafes  mentioned     law  of  tenures. 
by  Littleton,  b.  3.  ch.  6.  the  principles         *  Co.  Litt.  246. 
<jf  which  are  well  explained  in  Gilbert's         \  Ibid,  256. 
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and  with  the  lord's  concurrence,  by  a£iual  delivery  of  feiGn, 
that  is,  open  and  public  inyeftiture.  On  the  other  hand,  it  is 
enaded  by  the  ftatute  of  limitations,  21  Jac.  I.  c.  16.  that 
no  entry  (hall  be  made  by  any  man  upon  lands,  unlefs  within 
twenty  years  after  his  right  (hall  accrue.  And  by  ftatute 
4  &  5  Ann.  c.  16.  no  entry  (hall  be  of  force  to  fatisfy  tl>e 
faid  ftatute  of  limitations,  or  to  avoid  a  fine  levied  of  lands, 
unlefs  an  a£lion  be  thereupon  commenced  within  one  year 
after,  and  profecuted  with  effecft. 

Upon  an  oufter,  by  the  difcontinuance  of  tenant  in  tail, 
we  have  faid  that  no  remedy  by  mere  entry  is  allowed  ;  but. 
that,  when  tenant  in  tail  alienes  the  lands  entailed,  this  takes 
away  the  entry  of  the  iflue  in  tail,  and  drives  him  to  his  action 
at  law  to  recover  the  pofleffion  ™.  For,  as  in  the  former 
cafes,  the  law  will  not  fuppofe,  without  proof,  that  the  an- 
ceftor  of  him  in  pofleffion  acquired  the  eftate  by  wrong ;  and 
therefore,  after  five  years  peaceable  pofl'effion,  and  a  defcent 
caft,  will  not  fufFer  the  poflTeffion  of  the  heir  to  be  difturbed 
by  mere  entry  without  aftion  ;  fo  here  the  law  will  not  fup- 
pofe the  difcontinuor  to  have  aliened  the  eftate  without  power 
fo  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  a£lion  at 
law,  and  permits  not  his  entry  to  be  lawful.  Befides,  the 
alienee,  who  came  into  pofleffion  by  a  lawful  conveyance, 
which  was  at  leaft  good  for  the  life  of  the  alienor,  hath  not 
only  a  bare  pofleffion,  but  alfo  an  apparent  right  of  pofleffion  ; 
which  is  not  allowed  to  be  devefted  by  the  mere  entry  of  the 
claimant,  but  continues  in  force  till  a  better  right  be  (hewn, 
and  recognized  by  a  legal  determination.  And  fomething 
alfo  perhaps,  in  framing  this  rule  of  law,  may  be  allowed  to 
the  inclination  of  the  courts  of  juftice,  to  go  as  far  as  they 
could  in  making  eftates-tail  alienable,  by  declaring  fuch  alien- 
ations to  be  voidable  only  and  not  abfolutely  void. 

In  cafe  of  deforcement  alfo,  where  the  deforciant  had 
originally  a  lawful  poflTeffion  of  the  land,  but  now  detains  it 
wrongfully,  he  ftill  continues  to  have  the  prefumptive  prima 

"»  Co.  Litt.  325. 
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facte  evidence  of  right ;  that  b,  pofleffion  lawfully  gained. 
Which  pofleffion  (hall  not  be  overturned  by  the  mere  entry 
of  another ;  but  only  by  the  demandant's  {hewing  a  better 
right  in  a  courfe  of  law. 

This  remedy  by  entry  muft  be  purfued,  according  to 
iUtute  5  Ric.II.  il.  i.  c.8.|  in  a  peaceable  and  eafy  manner; 
and  not  with  force  or  ftrong  hand.  For,  if  one,  turns  or 
keeps  another  out  of  pofTeflion  forcibly,  this  is  an  injury  of 
both  a  civil  and  a  criminal  nature.  The  civil  is  remedied 
by  immediate  reftitution  ;  which  puts  the  antient  pofleflbr  in 
Jiatu  quo  :  the  criminal  injury,  or  public  wrong,  by  breach 
of  the  king's  peace,  is  punilhed.by  fine  to  the  king.  For  by 
the  (latute  8  Hen.  VI.  c.  9.  upon  complaint  made  to  any 
juflice  of  the  peace^  of  a  forcible  entry,  with  (Irong  hand,  on 
lands  or  tenements ;  or  a  forcible  detainer  after  a  peaceable 
entry ;  he  fliall  try  the  truth  of  the  complaint  by  jury,  and, 
upon  force  found,  (hall  reftore  the  pofleffion  to  the  party  fo 
put  out :  and  in  fuch  cafe,  or  if  any  alienation  be  made  to 
defraud  the  pofleflor  of  his  right,  (which  is  likewife  declared 
to  be  abfolutely  void,)  the  offender  fliall  forfeit,  for  the  force 
found,  treble  damages  to  the  party  grieved,  and  make  fine 
and  ranfom  to  the  king.  But  this  does  not  extend  to  fuch  as 
endeavour  to  keep  poflfeffion  manu  forti,  after  three  years 
peaceable  enjoyment  of  either  themfelves,  their  anceftors,  or 
thofe  under  whom  they  claim  j  by  a  fubfequent  claufe  of  the 
fame  ftatute,  enforced  by  ftatute  31  Eliz.  c.  11. 

II.  Thus  far  of  remedies,  when  tenant  or  occupier  of 
tlie  land  hath  gained  only  a  mere  poflfeffion,  and  no  apparent 
fliadow  of  right.  Next  follow  another  clafs,  which  are  in 
ufe  where  the  title  of  the  tenant  or  occupier  is  advanced  one 
fiep  nearer  to  perfection ;  fo  that  he  hath  in  him  not  only  a 
bare  poflfeffion,  which  may  be  dcfl:royed  by  a  bare  entry,  but 
alfo  an  apparent  right  $f  pojfejjion^  which  cannot  be  removed 
hut  by  orderly  courfe  of  law ;  in  the  procefs  of  which  it  muft 
be  (hewn  that  though  he  hath  at  prefent  poflfeffion  and  there- 
to fore 
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fore  hath  the  prefumptive  right,  yet  there  is  a  right  of  pof- 
feflion)  fuperior  to  his,  rcfiding  in  him  who  brings  the  adtion. 

These  remedies  are  either  by  a  writ  of  entry^  or  an  ajjlfe  ; 
which  are  a£lions  merely  pojfejfory  -,  ferving  only  to  regain 
that  pofleffion,  whereof  the  demandant  (that  is,  he  who 
fues  for  the  land)  or  his  anceftors  have  been  unjuftly  de- 
prived by  the  tenant  or  pofleflbr  of  the  freehold,  or  thofe 
under  whom  he  claims.  They  decide  nothing  with  refpedl 
to  the  right  of  property  i  only  reftoring  the  demandant  to  that 
ftate  or  fituation,  in  which  he  was  (or  by  law  ought  to  have 
been)  before  the  difpofleffion  committed.  But  this  without 
any  prejudice  to  the  right  of  ownerfhip  :  for,  if  the  difpoflef- 
for  has  any  legal  claim,  he  may  afterwards  exert  it,  notwith- 
ftanding  a  recovery  againft  him  in  thefe  pofleflbry  adlions. 
Only  the  law  will  not  fufFer  him  to  be  his  own  judge,  and 
either  take  or  maintain  pofleffion  of  the  lands,  until  he  hath 
recovered  them  by  legal  means  "  :  rather  prefuming  the  right 
to. have  accompanied  the  antient  feifin,  than  to  refide  in  one 
who  had  no  fuch  evidence  in  his  favour. 

I.  The  firft  of  thefe  pofleflTory  remedies  is  by  nurit  of  entry  i 
which  is  that  which  difproves  the  title  of  the  tenant  or  pof- 
fefTor,  by  Ihewing  the  unlawful  means  by  which  he  entered 
or  continues  poflTeffion  ".  The  writ  is  dire«3:ed  to  the  (herifFj 
requiring  him  to  "  command  the  tenant  of  the  land  that  he 
"  render  (in  Latin,  praecipe  quod  reddat)  to  the  demandant 
*'  the  land  in  queftion,  which  he  claims  to  be  his  right  and 
'*  inheritance  ;  and  into  which,  as  he  faith,  the  faid  tenant 
"  had  not  entry  but  by  (or  after)  a  dilleifin,  intrufion,  or  the 
**  like,  made  to  the  faid  demandant,  within  the  time  limited 
<*  by  law  for  fuch  actions  ;  or  that  upon  refufal  he  do  ap^ 
'*  pear  in  court  on  fuch  a  day,  to  fhew  wherefore  he  hath 
'*  not  done  it  p."  This  is  the  original  procefs,  the  praecipe 
upon  which  all  the  reft  of  the  fuit  is  grounded ;  wherein 
it   appears,  that   the  tenant  is  required,  either  to  deliver 

»  Mir.  c.  4,  §  24.  p  See  Vol.  II.  Append.  No.  V.  §  1. 
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fcifin  of  the  lands,  or  to  (hew  caufe  why  he  will  not.  This 
caufe  may  be  either  a  denial  of  the  fa£it,  of  having  entered  by 
or  under  fuch  means  as  are  fuggefted,  or  a  juftificationof  his 
entry  by  reafon  of  title  in  himfclf  or  in  thofe  under  whom  he 
makes  claim:  whereupon  the  pofleflion  of  the  land  is  awarded 
to  him  who  produces  the  cleared  right  to  poflefs  it. 

In  our  antient  books  we  find  frequent  mention  of  the 
degrees  within  which  writs  of  entry  are  brought.  If  they  be 
brought  againft  the  party  himfelf  that  did  the  wrong,  then 
they  only  charge  the  tenant  himfelf  with  the  injury ;  **  non 
•*  habttit  ingrejjum  nift  per  intruftonem  quant  ipfe  fecit,'*  But 
if  the  intruder,  difleifor,  or  the  like,  has  made  any  alienation 
of  the  land  to  a  third  perfon,  or  it  has  defcended  to  his  heir, 
that  circumftance  muft  be  alleged  in  the  writ,  for  the  adlion 
muft  always  be  brought  againft  the  tenant  of  the  land  ;  and 
the  defeat  of  his  pofleflbry  title,  whether  arifing  from  his 
own  wrong  or  that  of  thofe  under  whom  he  claims,  muft 
be  fet  forth.  One  fuch  alienation  or  defcent  makes  the 
firft  1  degree,  which  is  called  the  per,  becaufe  then  the  form 
of  a  writ  of  entry  is  this ;  that  the  tenant  had  not  entry, 
but  by  the  original  wrongdoer,  who  alienated  the  land,  or 
from  whom  it  defcended,  to  him :  '*  non  habuit  ingrejjum^ 
*'  ntfi  per  Gui/ielmum,  qui  fe  in  illud  intrujit,  et  illud  teninti 
"  dimijit^**  A  fecond  alienation  or  defcent  makes  another 
degree  called  the  per  and  cui  ,•  becaufe  the  form  of  a  writ  of 
entry,  in  that  cafe,  is,  that  the  tenant  had  not  entry,  but 
•iy  or  under  a  prior  alienee,  to  whom  the  intruder  demifed 
it;  '*non  habuit  ingrejhm,  niji  i^tx  Ricardum,  cui  Guilieltnus 
"  illud  dimiftty  quife  in  illud  intruftt »."  Thefe  degrees  thus 
ftate  the  original  wrong,  and  the  title  of  the  tenant  who 
claims  under  fuch  wrong.  If  more  than  two  degrees  (that 
is,  two  alienations  or  defcents)  were  paft,  there  lay  no  writ 
of  entry  at  the  common  law.    For  as  it  was  provided,  for  the 

1  Finch.  L.  362.    Booth  indeed  (of  the  per  and  cut.    But  the  di£ferettec  is 

real  adions,  173.)  makes  the  firft  degree  immaterial. 
to  confift  in  the  original  wrong  done,         '  Booth.  181. 
the  tecond  in  the  per,  and  the  third  in        •  Fuch.  L.  363.  F.  N.B.  ^m,  304. 
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quietnefs  of  men's  Inheritances,  that  no  one,  even  though 
he  had  the  true  right  of  poiTeflion,  (hould  enter  upon  him 
who  had  the  apparent  right  by  defcent  or  otherwife,  but  he 
was  driven  to  his  writ  of  entry  to  gain  pofleflion  ;  fo,  after 
more  than  two  defcents  or  two  conveyances  were  pafTed,  the 
demandant,  even  though  he  had  the  right  both  of  pofleflion 
and  property,  was  not  allowed  this  pojej/ory  aflion  ;  but  was 
driven  to  his  writ  of  right,  a  long  and  final  remedy,  to  punifli 
his  neglefl  in  not  fooner  putting  in  his  claim,  while  the  de- 
gree fubfifted,  and  for  the  ending  of  fuits,  and  quieting  of 
all    controverfies  ^     But    by    the    flatute    of    Marlbridge, 
52  Henry  III.  c.  30.  it  was  provided,  that  when  the  number 
of  alienations  or  defcents  exceeded  the  ufual  degrees,  a  new 
writ  (hould  be  allowed  without  any  mention  of  degrees  at  all. 
And  accordingly  a  new  writ  has  been  framed,  called  a  writ 
of  entry  in  the  po^,  \i^hich  only  alleges  the  injury  of  the 
wrongdoer,  without  deducing  all  the  intermediate  title  from 
him  to  the  tenant :  flating  it  in  this  manner ;  that  the  te- 
nant had  not  entry  unlefs  afier,  or  fubfequent  to,  the  oufter 
or   injury  done    by  the    original   difpofleflbr    **  non  habuit 
•*  ingrejfum    nift    poll  intrufionem  quam  GuUielmus    in    illud 
"  fecit"  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  muft  participate  of 
the  fame  wrong.     Upon  the  latter  of  thefe  writs  it  is  (the 
writ  of  entry  fur  dijfeifin  in  the  poji)  that  the  form  of  our 
common  recoveries  of  landed  eftates  '  is  ufually  grounded ; 
which,  we  may  remember,  were  obferved  in  the  preceding 
volume  *  to  be  fid^Itious  actions  brought  againft  the  tenant 
of  the  freehold,  (ufually  called  the  tenant  to  the  praecipey  or 
writ  of  entry,)  in  which  by  coilufion  the  demandant  recovers 
the  land. 

This  remedial  inftrument,  of  writ  of  entry,  is  applicable 
to  all  the  cafes  of  oufter  before-mentioned,  except  that  of  dif- 
continuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
afligning  any  dower  to  the  widow  within  the  time  limited  by 

'alnfl.  153.  0  Book  II.  rh.  31. 

»  See  Book  II.  Append.  No.  V. 
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hw ;  for  wiiich  ihc  has  her  remedy  by  writ  of  doiver  unde 
nihil  hahet"^.  But  if  {he  be  deforced  of  part  only  of  her 
dower,  Ihe  cannot  then  fay  that  nihil  habet ;  and  therefore  (he 
may  have  recourfe  to  another  a£lion,  by  writ  of  right  of 
doiver  ,•  which  is  a  more  general  remedy,  extending  either  to 
part  or  the  whole ;  and  is  (with  regard  to  her  claim)  of  the 
fame  nature  as  the  grand  writ  of  right,  whereof  we  ihall 
prefently  fpeak,  is  with  regard  to  claims  in  fee-fimple  '.  On 
the  other  hand,  if  the  heir  (being  within  age)  or  his  guar- 
dian, aflign  her  more  than  Ihe  ought  to  have,  they  may  be 
remedied  by  a  writ  of  admeafurement  of  dowerf.  But  in  ge- 
neral the  writ  of  entry  is  the  univerfal  remedy  to  recover  pof- 
feffion,  when  wrongfully  withheld  from  the  owner.  It  were 
therefore  endlefs  to  recount  all  the  feveral  divifions  of  writs  of 
entry,  which  the  different  circumftances  of  the  refpeftive: 
demandants  may  require,  and  which  are  furnifhed  by  the  laws 
of  England  "  :  being  plainly  and  clearly  chalked  out  in  that 
moft  antient  and  highly  venerable  colle£lion  of  legal  forms, 
the  regtflrum  omnium  brevium,  or  regifter  of  fuch  writs  as  are 
fuable  out  of  the  king's  courts,  upon  which  Fitzherbert's 
tiatura  brevium  is  a  comment  j  and  in  which  every  man  who 

*  F.  N.  B.  147.  halh  aliened  her  eftate.     4.  The  writ  ad 

^  Ibid.  16.  communem  legem:  {Ibid.  20"!.)  for  the 

f  F.  N.  B.  1 46.  Finch.  L.  314.  Stat,  reveriioner,  after  the  alienation  and  death 

Weftm.  2,  13  Ed.  I.  c.  7.  of  the  particular  tenant  for  life.     5.  T\m 

^  See  Bracion.  Z.  4.  /r.  ?.  c.6.  $4.  writs  in  ca/uproui/o  and  twcon^mi/ica/i*. • 

Britten,   c.  114.    fol.264.     The   moft  (/Kd.  205,  206.)  which  lay  not  «uf  com- 

tifual  were,     1.  The  writs  of  tntry  Jur  »i«ne»t  Zegtni,  but  are  given  by  ftat.GIoc. 

diJ'eiJln,Ando{intnifion:  (F.N. B.  191.  6Ed.I.  c.7.  and  Wcftra.  2.   laEd.I. 

203.)    whi<'h    are   brought  to   remedy  c.  24.  for  the  reverfioner  after  the  alien- 

^ther  ofthoff  fpeciesof  oufter.     2.  The  ation,   but  during  the  life,  of  the  te- 

writs  of  dumfuit  infra  aetatem,  and  dum  nant  in  dower  or  other  tenant  for  life. 

fuitnon  compos  mentis:  {Hid.  192.  202.)  6.  The  writ  ad  terminum  qui  praeteriit: 

which  lie  tor  a  perfon  of  full  age,  or  one  {Ibid.  201.)   for  the   reverfioner,  when 

who  hatli  recovered  his  underftanding ;  the  pofleffion  is  withheld  by  the  leflee 

after  having  (when  unHer  age  or  infane)  or  a  flranger  after  the  determination  of 

aliened  his  lands;  or  for  the  heirs  of  a  leafe  for  years.     7.  The  writ  caufa 

fuch   alienor.     3.  The   writs  of  cui  in  matrimonii    praelocutii:     {Ibid.   205.) 

viia,  hnd  cui  ante  divortium:  {Ibid.  193.  for  a  woman   who    giveth   land   to    a 

204.)  for  a  woman,  when  a  widow  or  man   in  fee   or  for   life,  to  the  intent 

divorced,  whofe  hufband  during  the  co-  that  he  may  marry  her,   and  he  doth 

verturc  {cui  in  vitafua,  vfl  cui  ante  di-  not.     And   the    like  in  cafe  of  other 

vcrtiumf   ipfa  contadicere  nm  potuit)  deforcements. 

is 
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is  injured  will  be  fure  to  find  a  method  of  relief,  exaftly 
adapted  to  his  own  cafe,  defcribed  in  the  compafs  of  a  few 
lines,  and  yet  without  the  omiffion  of  any  material  circum- 
(lance.  So  that  the  wife  and  equitable  provifion  of  the 
ftatute  Weftm.  a.  13  Ed.  I.  c.  24.  for  framing  new  writi 
when  wanted,  is  almoft  rendered  ufelefs  by  the  very  great 
perfection  of  the  antient  forms.  And  indeed  I  know  not 
whether  it  is  a  greater  credit  to  our  laws,  to  have  fuch  a 
provifion  contained  in  them,  or  not  to  have  occafion,  or  at 
leaft  very  rarely,  to  ufe  it. 

In  the  times  of  our  Saxon  anceftors,  the  right  of  poflef- 
fion  feems  only  to  have  been  recoverable  by  writ  of  entry  *, 
which  was  then  ufually  brought  in  the  county-court.  And 
it  is  to  be  obferved,  that  the  proceedings  in  thefe  a£lions 
were  not  then  fo  tedious  when  the  courts  were  held,  and 
procefs  ifliied  from  and  was  returnable  therein  at  the  end 
of  every  three  weeks,  as  they  became  after  the  conqueft,  when 
all  caufes  were  drawn  into  the  king's  courts,  and  procefs 
ifiued  only  from  term  to  term  ;  which  was  found  exceeding 
dilatory,  being  at  leaft  four  times  as  flow  as  the  other.  And 
hence  a  new  remedy  was  invented  in  many  cafes,  to  do  juf- 
tice  to  the  people,  and  to  determine  the  pofleffion  in  the 
proper  counties,  and  yet  by  the  king's  judges.  This  was 
the  remedy  by  ajftfe,  which  is  called  by  ftatute  Weftm.  2. 
13  Edw.  I.  c.  i\.  fejiinum  remediuni,  in  comparifon  with 
that  by  a  writ  of  entry ;  it  not  admitting  of  many  dilatory 
pleas  and  proceedings,  to  which  other  real  adiions  are 
fubjed**. 

2.  The  writ  of  a/Jife  is  faid  to  have  been  invented  by 
Glanvil,  chief  juftice  to  Henry  the  fecond  *^ ;  and,  if  fo,  it 
feems  to  owe  its  introdu£lion  to  the  parliament  held  at 
Northampton,  in  the  twenty-fecond  year  of  that  prince's 
reign  •,  when  juftices  in  eyre  were  appointed  to  go  round  the 
kingdom  in  order  to  take  thefe  affifes :  and  the  aflifes  them- 
fclves  (particularly  thofe  of  mort  (Tancefior  and  novel  dijfeiftn) 

•  Gilb.  Ten.  42.        "  «=  Mirror,  c  a.  §  25, 

*  Booth,  aea. 
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were  clearly  pointed  out  and  defcrlbed  **.  As  a  writ  of  entry 
is  a  real  a£tion,  which  difproves  the  title  of  the  tenant  by 
(hewing  the  unlawful  commencement  of  his  pofleflion ;  fo  an 
ailife  is  a  real  a£l:ion,  which  proves  the  title  of  the  demandant 
merely  by  fhewing  his,  or  his  anceftor's,  pofleflion  * ;  and 
thefe  two  remedies  are  in  all  other  refpedts  fo  totally  alike, 
that  a  judgment  or  recovery  in  one  is  a  bar  againft:  the  other ; 
fo  that  when  a  man's  poflTeflion  is  once  eftabliftied  by  either 
of  thefe  poflTeflbry  actions,  it  can  never  be  difturbed  by  the 
fame  antagonift  in  any  other  of  them.  The  word  ajfife  is 
derived  l)y  fir  Edward  Coke '  from  the  Latin  ajftdeoy  to  fit 
together :  and  it  fignifies,  originally,  the  jury  who  try  the 
caufe,  and  fit  together  for  that  purpofe.  By  a  figure  it  is 
now  made  to  fignify  the  court  or  jurifdiftion,  which  fum- 
mons  this  jury  together  by  a  commifllon  of  aflife,  or  ad  ajftfas 
capiendas :  and  hence  the  judicial  aflTemblies  held  by  the 
king's  commiflion  in  e»£ry  county,  as  well  to  take  thefe  writs 
of  aflife,  as  to  try  caufes  at  ni/i  priusy  are  termed  in  common 
fpecch  the  qffifes.  By  another  fomewhat  fimilar  figure,  the 
name  of  aflife  is  alfo  applied  to  this  ad^ion,  for  recovering 
poflTeflion  of  lands:  for  the  reafon,  faith  Littleton «,  why 
fuch  writs  at  the  beginning  were  called  aflTifes,  was,  for  that 
in  thefe  writs  the  flicrifi^  is  ordered  to  fummon  a  jury,  or 
aflife }  which  is  not  exprcfl'ed  in  any  other  original  writ  **. 

This  remedy,  by  writ  of  aflife,  is  only  applicable  to  two 
fpecies  of  injury  by  oufl:er,  viz.  abatement y  and  a  recent  or 
ntvel  dijjeiftn.  If  the  abatement  happened  upon  the  death  of 
the  demandant's  father  or  mother,  brother  or  fifter,  uncle  or 
aunt,  nephew  or  niece,  the  remedy  is  by  an  aflife  of  mort 
d^anceftory  or  the  death  of  one's  anceftor.     This  writ  direcSls 

*  §  9.  "St  dominus  feodi  n^at  haere-  fa6iis  fuper  ajj^fam,  a  tempore  quo  do- 

diinis  defundti  faifinam  ejufdem  feodi,  minus  rex    vtnit  in  Angliam  proximo 

juJHtiarii  domini  regis  faciant  indejieri,  pojl  pacem  faClam  inter  ipfum  et  regem 

recognilionem  per   xii  legates  himines,  JUiumJuum.     (Spelm.  Cod.  330.) 

qualem  faijinam  defun6tus  inde  habuit,  *  Finch.  L.  284. 

diequafuitvivus  et  morluusi  el,  Jicut  '  i  Inft,  153. 

rea^nitum  fiierit,   ita    haeredibus  ejus  •  §  234. 

rejlitumnt.  §  10.  Jufiitiarii  domini  regis  "  Co.  Litt.  159. 
Jaciant  fieri  r«cognttw»em  de  dijfmfnis 
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the  {herlff  to  fummon  a  jury  or  affife,  who  (hall  view  the  land 
in  queftion,  and  recognize  whether  fuch  anceftor  were  feifed 
thereof  on  the  day  of  his  death,  and  whether  the  demandant 
be  the  next  heir '  :  foon  after  which  the  judges  come  down 
by  the  king's  commiflion  to  take  the  recognition  of  affife : 
when,  if  thefe  points  are  found  in  the  affirmative,  the  law 
immediately  transfers  the  pofleffion  from  the  tenant  to  the 
demandant.  If  the  abatement  happened  on  the  death  of  one's 
grandfather  or  grandmother,  then  an  affife  of  mort  d* anceftor 
no  longer  lies,  but  a  writ  of  a^^le,  or  de  avo:  if  on  the  death  of 
the  great  grandfather  or  great  grandmother  then  a  writ  of 
befayle,  or  de  proavo :  but  if  it  mounts  one  degree  higher,  to 
the  trefayle,  or  grandfather's  grandfather,  or  if  the  abatement 
happened  upon  the  death  of  any  collateral  relation,  other  than 
thofe  before-mentioned,  the  writ  is  called  a  writ  of  coftnage, 
or  de  confanguineo  ■'.  And  the  fame  points  fhall  be  inquired  of 
in  all  thefe  adlions  ancejlrel,  as  in  an  affife  of  mort  d'ancejion 
they  being  of  the  very  fame  nature ' :  though  they  differ  in 
this  point  of  form,  that  thefe  ancejlrel  writs  (like  all  other 
writs  oi  praecipe)  exprefsly  affert  a  title  in  the  demandant,  {viz. 
the  feifin  of  the  anceftor  at  his  death,  and  his  own  right  of 
inheritance,)  the  affife  averts  nothing  dire£tly,  but  only  prays 
an  enquiry  whether  thofe  points  be  fo™.  There  is  alfo 
another  anceftrel  writ,  denominated  a  nuper  obiit,  to  eftabliffi 
an  equal  divifion  of  the  land  in  queftion,  where  on  the  death 
of  an  anceftor,  who  has  feveral  heirs,  one  enters  and  holds  the 
others  out  of  poffeffion  °.  But  a  man  is  not  allowed  to  have 
any  of  thefe  aflions  anceftrel  for  an  abatement  confequent 
on  the  death  of  any  collateral  relation,  beyond  the  fourth 
degree  "  j  though  in  the  lineal  afcent  he  may  proceed  ad  infi- 
nitum P.  For  there  muft  be  fome  boundary ;  elfe  the  privi- 
legie  would  be  univerfal,  which  is  abfurd  :  and  therefore  the 
law  pays  no  regard  to  the  poffeffion  of  a  collateral  anceftor, 
who  was  no  nearer  than  the  fifth  degree. 

'F.N.B.  195.    Finch.  L.  290.  "  F.N.B.  197.   Finch.  L.  293. 

•=  Finch.  L.  268,  267.  °  Hale  on  F.  N.  B.  221. 


Stat.  Weftm.  ?%,  13  Ed.  I.  c.  20.  p  Fitzh.  Abr.  tit.  cofinage.  l  i. 

"•  2  Inft.  399. 
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It  was  always  held  to  be  law  %  that  where  lands  were 
devifable  in  a  man's  laft  will  by  the  cuftom  of  the  place, 
there  an  affife  of  mort  d^ancejlor  did  not  lie.  For,  where  lands 
were  fo  devifable,  the  right  of  pofTeffion  could  never  be 
determined  by  a  procefs,  which  inquired  only  of  thefe  two 
points,  the  feiGn  of  the  anceftor,  and  the  heirfliip  of  the  de- 
mandant. And  hence  it  may  be  reafonable  to  conclude,  that 
when  the  ftatute  of  wills,  32  Hen.VIII.  c.  i.,  made  all  focage 
lands  devifable,  an  affife  of  mort  {Tanceftor  no  longer  could  be 
brought  of  lands  held  in  focage  ■■ ;  and  that  now,  fince  the 
ftatute  laCar.  II.  c.  24.  (which  converts  all  tenures,  a  few 
only  excepted,  into  free  and  common  focage)  no  affife  of  mort 
d^ancejior  can  be  brought  of  any  lands  in  the  kingdom ;  but 
that,  in  cafe  of  abatements,  recourfe  muft  be  properly  had  to 
the  writs  of  entry. 

An  affife  of  {novel  or  recent)  dijfeijtn  is  an  action  of  the 
fame  nature  with  the  affife  of  mort  d*ance/ior  before-men- 
tioned, in  that  herein  the  demandant's  pofTeffion  mud  be 
(hewn.  But  it  differs  confiderably  in  other  points :  particu- 
larly in  that  it  recites  a  complaint  by  the  demandant  of  the 
diffeifm  committed,  in  terms  of  dire£l  averment ;  whereupon 
the  {heriffis  commanded  to  refeife  the  land  and  all  the  chattels 
thereon,  and  keep  the  fame  in  his  cuftody  till  the  arrival  of 
the  jiiftices  of  affife  (which  in  fa£l  hath  been  ufually  omit- 
ted'); and  in  the  mean  time  to  fummon  a  jury  to  view  the 
premifes,  and  make  recognition  of  the  affife  before  the 
jttftices^  At  which  time  the  tenant  may  plead  either  the 
general  iflues  nul  forty  nul  dtffei/lny  or  any  fpecial  plea.  And 
if,  upon  the  general  iffiie,  the  recognitors  find  an  a£lual  feiGn 
in  the  demandant,  and  his  fubfequent  difleiGn  by  the  prefent 
tenant;  he  (hall  have  judgment  to  recover  his  feiGn,  and 
damages  for  the  injury  fuftained :  being  the  only  cafe  in 
which  damages  were  recoverable  in  any  poflTeflTory  aftion  at 
the  common  law";  the  tenant  being  in  all  other  cafes  allow- 
ed to  retain  the  intermediate  profits  of  the  land^  to  enable 

4  Bra6lon,  1. 4.  de  affif.  morluanU-  *  Booth.  211.  Bra6^.  4. 1.  19.  §  7> 
ctjjbris.c.\3.^3.    F.N.B.  196.  «F.  N.B.  i77. 

'  See  1  Leon.  26;.  "  BnA.  187.  Sta(.  Mailbr.  c.  16. 
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him  to  perform  the  feodal  fervices.  But  coftis  and  damages 
were  annexed  to  many  other  pofleflbry  aftions  by  the  ftatutec 
of  Marlberge,  52  Hen.  III.  c.  16.  and  of  Glocefter,  6  Edw.  T. 
c.  I.  And  to  prevent  frequent  and  vexatious  diflcifins,  it  is 
enadied  by  the  ftatute  of  Merton,  20  Hen. III.  c.  3.,  that  if  a 
perfon  diffeifed  recover  feifin  of  the  land  again  by  aflife  of 
novel  dijfeijiny  and  be  again  diffeifed  of  the  fame  tenements  by 
the  fame  diffeifor,  he  (hall  have  a  writ  of  re-dijfeifm ;  and  if 
he  recover  therein,  the  re-diffeifor  (hall  be  imprifoned ;  and 
by  the  ftatute  of  Marlberge,  52  Hen.  III.  c.  8.,  (hall  alfopay 
a  fine  to  the  king  :  to  which  the  ftatute  Weftm.  2.  13  Edw.I. 
c.  26.  hath  fuperadded  double  damages  to  the  party  aggrieved. 
In  like  manner,  by  the  fame  ftatute  of  Merton,  when  any 
lands  or  tenements  are  recovered  by  aflife  of  mort  d'ancefiory 
or  other  jury,  or  any  judgment  of  the  court,  if  the  party  be 
afterwards  diffeifed  by  the  fame  perfon  againft  whom  judg- 
ment was  obtained,  he  (hall  have  a  writ  oi  poft  dijfei/tn  againft 
him  ;  which  fubje£ls  the  poft-diffeifor  to  the  fame  penalties 
as  a  re-diffeifor.  Thereafon  of  all  which,  as  given  by  fir 
Edward  Coke",  is  becaufe  fuch  proceeding  is  a  contempt  of 
the  king's  courts,  and  in  defpite  of  the  law ;  or,  as  BradJon 
more  fully  expreffes  it  *,  "  talis  qui  ita  conviBus  fuerit,  dupli* 
**  ciUr  delinquit  contra  regent :  quia  facit  dijfeiftnam  et  roberiam 
*^  contra  pacem  fuam  ;  et  etiam  aufu  temerario  irrita  facit  ea, 
**  qw£  in  curia  domini  regis  rite  aBa  funt :  et  propter  duplmt 
"  deliSlum  merito  fuflinere  debet  poenam  duplicatam,'* 

In  all  thefe  poffeffory  adlions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  ftiall  avail  himfelf  of  the  pof- 
feflion  of  himfelf  or  his  anceftors,  or  take  advantage  of  the 
wrongful  poffeflion  of  his  adverfary.  For,  if  he  be  negligent 
for  a  long  and  unreafonable  time,  the  law  refufes  afterwards 
to  lend  him  any  afliftance,  to  recover  the  poffeflion  merely  j 
both  to  punifti  his  negleft,  {nam  leges  vigilantibus,  non  dor- 
mientibus,  fubveniunty)  and  alfo  becaufe  it  "is  prefumed  that 
the  fuppofed  wrongdoer  has  in  fuch  a  length  of  time  procured 
a  legal  title,  otherwife  he  would  fooner  have  been  fued.    This 

"  ainft,  83,a4.  «  ^.  4.  C.49. 

time 
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time  of  limitation  by  the  ftatute  of  Merton,  20  Hen.  III.  c.  8. 
and  Weftm.  i.  3  Edw.  I.  c.  39.  was  fucceflively  dated  from 
particular  aeras>    viz.  from  the  return  of  king  John  from 
Ireland,  and  from  the  coronation,  ^c.  of  king  Henry  the 
third.     But  this  date  of  limitation  continued  fo  long  unal- 
tered, that  it  became  indeed  no  limitation  at  all ;  it  being 
above  three  hundred  years  from  Henry  the  third's  coronation 
to  the  year  1540,  when  the  prefent  ftatute  of  limitations  ^  was 
made.     This,  inftead  of  limiting  a£lions  from  the  date  of  a 
particular  event,  as  before,  which  in  procefs  of  years  grew 
abfurd,  took  another  and  more  direct  courfe,  which  might  en- 
dure for  ever :  by  limiting  a  certain  period,  as  fifty  years  for 
lands,  and  the  like  period  ^  for  cuftomary  and  prefcriptive 
rents,  fuits  and  fervices,  (for  there  is  no  time  of  limitation 
upon  rents  created  by  deed,  or  referved  on  a  particular  eftate*,) 
and  enafting  that  no  perfon  fhould  bring  any  pofleflbry  aftion, 
to  recover  pofleflion  thereof  merely  upon  the  feifin,  or  dif- 
pofleflion  of  his  anceftors,  beyond  fuch  certain  period.     But 
this  does  not  extend  to  fervices,  which  by  common  poffibility 
may  not  happen  to  become  due  more  than  once  in  the  lord's 
or  tenant's  life ;  as  fealty,  and  the  like  •*.     And  all  writs, 
grounded  upon  the  poflefiion  of  the  demandant  himfelf,  are 
direfted  to  be  fued  out  within  thirty  years  after  the  difleifin 
complained  of ;  for  if  it  be  an  older  date,  it  can  with  no  pro- 
priety be  called  a  frefli,  recent,  or  novel  dijfeijin  ;  which  name 
fir  Edward  Coke  informs  us  was  originally  given  to  this  pro- 
ceeding, becaufe  the  difleifin  muft  have  been  fince  the  laft  eyre 
or  circuit  of  the  juftices,  which  happened  once  in  feven  years, 
otherwife  the  adlion  was  gone  *=.     And  we  may  obferve  •*,  that 
the  limitation,  prefcribed  by  Henry  the  fecond  at  the  firft  in- 
ftitution  of  the  afllfe  oi  novel  dijfei/iny  was  from  his  own  return 
into  England,  after  the  peace  made  between  him  and  the 
young  king  his  fon;  which  was  but  the  year  before. 

7  32  Hen.  Vni.  c.  2.  fubfequent  writers  have  followed,  luake 

'  So  Berthelet's  original  edition  of  it  on\y  forty  years  for  rents,  &c. 

the  flatute,  A.  D.   1 540  :  and  Cay's,         »  8  Rep.  65. 

Pickering's,  and  Rufibead's  editions,  ex-         *"  Co.  Litt.  115. 

amined  with  the  record.     Raftell's  and         <=  I  Inll.  153.     Booth.  310. 

other  intermediate  editions,    which  fir         *  See  peg.  184. 
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What  has  been  here  obferved  may  throw  fome  light  on 
the  dodVrine  of  remitter,  which  we  fpoke  of  in  the  fecond 
chapter  of  this  book ;  and  which  we  may  remember  was 
where  one  who  hath  right  to  lands,  but  is  out  of  pofleffion, 
hath  afterwards  the  freehold  caft  upon  him  by  fome  fubfe- 
quent  defeftiv^e  title,  and  enters  by  virtue  of  that  title.  In 
this  cafe  the  law  remits  him  to  his  antient  and  more  certain 
right,  and  by  an  equitable  fiction  fuppofes  him  to  have  gained 
pofleffion  in  confequence,  and  by  virtue  thereof :  and  this, 
becaufe  he  cannot  poffibly  obtain  judgment  at  law  to  be  re- 
ftored  to  his  prior  right,  fince  he  is  himfelf  the  tenant  of  the 
land,  and  therefore  hath  nobody  againft  whom  to  bring  his 
a£lion.  This  determination  of  the  law  might  feem  fuper- 
fluous  to  an  hafty  obferver ;  who  perhaps  would  imagine, 
that  fince  the  tenant  hath  now  both  the  right  and  alfo  the 
pofleffion,  it  little  fignifies  by  what  means  fuch  pofleffion  ihall 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law 
determined  nothing  in  vain.  As  the  tenant's  poflTeffion  was 
gained  by  a  defeftive  title,  it  was  liable  to  be  overturned  by 
(hewing  that  defeft  in  a  writ  of  entry ;  and  then  he  muft 
have  been  driven  to  his  writ  of  right,  to  recover  his  juft 
inheritance :  which  would  have  been  doubly  hard,  becaufe 
during  the  time  he  was  himfelf  tenant,  he  could  not  eftablifh 
his  prior  title  by  any  pofl^eflibry  aQion.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  fame  con- 
dition as  if  he  had  recovered  the  land  by  writ  of  entry. 
Without  the  remitter,  he  would  have  had  y«x,  et  feijtnamy 
feparate  j  a  good  right,  but  a  bad  poflTeffion :  now,  by  the 
remitter,  he  hath  the  mofl:  perfeft  of  all  titles,y«m  eifeifinae 
conjunBionem» 

III.  By  thefe  feveral  pofleflbry  remedies  the  right  of  pof- 
feffion  may  be  reftored  to  him  that  is  unjuflily  deprived 
thereof.  But  the  right  of  pojfejjlon  (though  it  carries  with  it 
a  ftrong  prefumption)  is  not  always  conclufive  evidence  of 
the  right  of  property^  which  may  ftill  fublifl:  in  another  man. 
For,  as  one  man  may  have  the  pojfejjtotii  and  another  the  right 
ofpojfejpon,  which  is  recovered  by  thefe  pofleflbry  aftions  9  fo 

one 
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one  man  may  have  the  right  of  poffefftotiy  and  fo  not  be  liable 
to  cvi(3ion  by  any  pofleflbry  aftion,  and  another  may  hare 
the  right  of  propert^y  which  cannot  be  otherwife  aflerted  than 
by  the  great  and  final  remedy  of  a  writ  of  right,  or  fuch  cor- 
refpondent  writs  as  are  in  the  nature  of  a  writ  of  right. 

This  happens  principally  in  four  cafes  :  i.  Upon  difcon- 
tinuance  by  the  alienation  of  tenant  in  tail  :  whereby  he,  who 
had  the  right  of  pofleffion,  hath  transferred  it  to  the  alienee ; 
and  therefore  his  iflue,  or  thofe  in  remainder  or  reverfion, 
Ihall  not  be  allowed  to  recover  by  virtue  of  that  pofleffion, 
which  the  tenant  hath  fo  voluntarily  transferred.  3, 3.  In  cafe 
of  judgment  given  againft  either  party,  whether  by  his  own 
default,  or  upon  trial  of  the  merits,  in  any  poiTeflTory  zdsSoxi : 
for  fuch  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownerfhip,  is  held  to  be  a  fpecies  of  deforcement ;  which 
however  binds  the  right  of  pofleffion,  and  fuflers  it  not  to 
be  ever  again  difputed,  unlefs  the  right  of  property  be  alfo 
proved.  4.  In  cafe  the  demandant,  wlip  claims  the  right, 
is  barred  from  thefe  poflTefl^ory  actions  by  length  of  time  and 
the  ftatute'of  limitations  before-mentioned :  for  an  undifl;urbed 
pofleffion  for  fifty  years  ought  not  to  be  devefted  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  propriety. 
In  thefe  four  cafes  the  law  applies  the  remedial  inftrument 
of  ather  the  writ  of  right  itfelf,  or  fuch  other  writs  as  are 
faid  to  be  of  the  fame  nature. 

i  I .  And  firfl:,  upon  an  alienation  by  tenant  in  tail,  whereby 
the  eftate-tail  is  difcontinued,  and  the  remainder  or  reverfion 
is  by  failure  of  the  particular  eftate  difplaced,  and  turned 
into  a  mere  right,  the  remedy  is  by  action  oiformedony  {Je- 
eundum  formam  dofii,)  which  is  In  the  nature  of  a  writ  of 
right  *,  and  is  the  higheft  a£lioii  that  tenant  in  tail  can  have  '. 
For  he  cannot  have  an  abfolute  writ  of  right,  which  is  confined 
only  to  fuch  as  claim  in  fee-fimple  :  and  for  that  reafon  this 
writ  of  formedta  was  granted  him  by  the  ftatute  de  donis  or 

<  rinoh.  If.  3197.  '  Co.  Lite.  316. 
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Weftm.  2.   13  Edw.  I.  c.  i.,  which  is  therefore  emphati- 
cally called  his  writ  of  right  b.     This  writ  is  diftinguiflied 
into  three  fpecies  :   a  formedon  in  the  defcender^  in  the  re- 
mainder, and  in   the  reverter.     A  writ  oi  formedon  in  the 
defcender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in 
tail  alienes  the  lands  entailed^  or  is  difleifed  of  them,  and 
dies ;    in  this  cafe  the  heir  in  tail  (hall  have  this  writ  of 
formedon  in  the  defcender,  to  recover  thefe  lands  fo  given  in 
tail  againft  him  who  is  then  the  actual  tenant  of  the  free- 
hold "•.    In  which  a<Elion  the  demandant  is  bound  to  ftate  the 
manner  and  form  of  the  gift  in  tail,  and  to  prove  himfelf  heir 
fecundum  formam  doni.     A  formedon  in  the  remainder  lieth, 
wh^re  a  man  giveth  lands  to    another  for  life  or   in  tail, 
with  remainder  to  a  third  perfon  in  tail  or  in  fee  ;  and  he 
who  hath  the  particular  eftate  dieth,  without  iflue  inherit- 
able, and  a  ftrangcr  intrudes  upon  him  in  remainder  and 
keeps  him  out  of  pofleffion '.    In  this  cafe  the  remainder-man 
(hall  have  his  writ  oi  formedon  in  the  remainder j  wherein  the 
whole  form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.    This  writ  is  not  given 
in  exprefs  words  by  the  ftatute  de  donis  ;  but  is  founded  upon 
the  equity  of  the  ftatute,  and  upon  this  maxim  in  law,  that 
if  any  one  hath  a  right  to  the  land,  he  ought  alfo  to  have 
an  a£lion  to  recover  it.    A  formedon  in  the  reverter  lieth, 
where  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of 
the  donee  or  his  heirs  without  iflue  of  his  body  the  reverGon 
falls  in  upon  the  donor^  his  heirs,  or  afligns :  in  fuch  cafe 
the  reverfioner   (hall   have  this  writ  to  recover  the  lands, 
wherein  he  (hall  fuggeft  the  gift,  his  own  title  to  the  reverfion 
minutely  derived  from  the  donor,  and  the  failure  of  iflfue 
upon  which  his  reverfion  takes  place  ".    This  lay  at  common 
law,  before  the  ftatute  de  donis,  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  iflue, 
and  afterwards  died  without  any  *.     The  time  of  limitation  in 
zfirmedon  by  ftatute  ai  Jac.I.  c.  i^  \%  twenty  years ;  within 

«  F.N.  B.  255.  *  itid.  219.     sRep.SS. 

"  Ibid.  211,  2U.  »  Finch.  L,  268. 
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which  fpace  of  time  after  his  title  accrues,  the  demandant 
muft  bring  his  aftion,  or  elfe  he  is  for  ever  barred. 

2.  In  the  fecond  cafe ;  if  the  owners  of  a  particular  eftate, 
as  for  life,  in  dower,  by  the  courtefy,  or  in  fee-tail,  are  barred 
of  the  right  of  poflellion  by  a  recovery  had  againfl;  them, 
through  their  default  or  non-appearance  in  a  pofleflbry  a£lion, 
they  were  abfolutely  without  any  remedy  at  the  common  law : 
as  a  writ  of  right  does  not  lie  for  any  but  fuch  as  claim  to  be 
tenants  of  the  fee-fimple.  Therefore  the  ftatutc  Weftm.  2. 
13  Edw.  I.  c.  4.  gives  a  new  writ  for  fuch  perfons,  after 
their  lands  have  been  fo  recovered  againft  them  by  default, 
called  a  quod  ei  d^orceat ;  which,  though  not  ftriflly  a  writ 
of  right,  fo  far  partakes  of  the  nature  of  one,  as  that  it  will 
reftprc  the  right  to  him,  who  has  been  thus  unwarily  de- 
forced by  his  own  default™.  But  in  cafe  the  recovery  were 
not  had  by  his  own  default,  but  upon  defence  in  the  inferior 
pofleflbry  action,  this  fl:ill  remains  final  with  regard  to  thefe 
particular  eftates,  as  at  the  common  law :  and  hence  it  is, 
that  a  common  recovery  (on  a  writ  of  entry  in  the  pofi)  had, 
not  by  default  of  the  tenant  himfelf,  but  (after  his  defence 
made  and  voucher  of  a  third  perfon  to  warranty)  by  default 
of  fuch  vouchee,  is  now  the  ufual  bar  to  cut  off^  an  eftate- 
tail  n. 

3,  4.  Thirdly,  in  cafe  the  right  of  poflTeflion  be  barred 
by  a  recovery  upon  the  merits  in  a  poflefl!bry  aftion,  or  laftly 
by  the  ftatute  of  limitations,  a  claimant  in  fee-fimple  may 
have  a  mere  writ  of  right  ,•  which  is  in  it*s  nature  the  higheft 
writ  in  the  law  °,  and  lieth  only  of  an  eftate  in  fee-fimple, 
and  not  for  him  who  hath  a  lefs  eftate.  This  writ  lies  con- 
currently with  all  other  real  actions,  in  which  an  eftate  of  fee- 
fimple  may  be  recovered  :  and  it  alfo  lies  after  them,  being 
as  it  were  an  appeal  to  the  mere  right,  when  judgment  hath 
been  had  as  to  the  pofleflion  in  an  inferior  pofleflbry  ac- 

"^  F.N.B.155.  •  F.N.B.  1. 

"  See  BMk  II.  ch.  31. 
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tion  P.  But  though  a  writ  of  right  may  be  brought,  where 
the  demandant  is  entitled  to  the  pofleffion,  yet  it  rarely  is 
advifable  to  be  brought  in  fuch  cafes  ;  as  a  more  expeditious 
and  eafy  remedy  is  had,  without  meddling  with  the  property, 
by  proving  the  demandant's  own,  or  his  anceftor's,  poffef- 
fion,  and  their  illegal  oufter,  in  one  of  the  pofleflbry  a£lions. 
But  in  eafe  the  right  of  poflefllon  be  loft  by  length  of  time, 
or  by  judgment  againft  the  true  owner  in  one  of  thefe  inferior 
fuits,  there  is  no  other  choice  :  this  is  then  the  only  remedy 
that  can  be  had  ;  and  it  is  of  fo  forcible  a  nature,  that  it  over- 
comes all  obftacles,  and  clears  all  objeftions  that  may  have 
arifen  to  cloud  and  obfcure  the  title.  And,  after  iflue  once 
joined  in  a  writ  of  right,  the  judgment  is  abfolutely  final }  fo 
that  a  recovery  had  in  this  adlion  may  be  pleaded  in  bar  of 
any  other  claim  or  demand  1. 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have 
faid,  to  recover  lands  in  fee-fimple,  unjuftly  withheld  from 
the  true  proprietor.  But  there  are  alfo  fomc  other  writs 
which  are  faid  to  be  in  the  nature  of  %  writ  of  right,  becaufe 
their  procefs  and  proceedings  do  moftly  (though  not  entirely) 
agree  with  the  writ  of  right ;  but  in  fome  of  them  the  fee- 
fimple  is  not  demanded  ;  and  in  others  not  land,  but  fome 
incorporeal  hereditament.  Some  of  thefe  have  been  already 
mentioned,  as  the  writ  of  right  of  dower,  of  formedon,  tss'e. 
and  the  others  will  hereafter  be  taken  notice  of,  under  their 
proper  divifions.  Nor  is  the  mere  writ  of  right  alone,  or 
always,  applicable  to, every  cafe  of  a  claim  of  lands  in  fee- 
fimple:  for  if  the  lord's  tenant  in  fee-fimple  dies  without  heir, 
whereby  an  efcheat  accrues,  the  lord  (hall  have  a  writ  of 
efcheat^f  which  is  in  the  nature  of  a  writ  of  right  *.  And  if 
one  of  two  or  more  coparceners  deforces  the  other,  by  ufurp- 
ng  the  fole  pofleffion,  the  party  aggrieved  (hall  have  a  writ 
of  right,  de  rationabili parte  ^,  which  may  be  grounded  on  the 

p  F.N.B.  1.5.  •  Booth,  135. 
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'  F.N.B.  143. 

Vol.  III.  Q_  feifin 


195  Private  Book  III. 

fciCn  of  the  anceftor  at  any  time  during  his  life  ;  whereas  in 
a  nuper  obiit  (which  is  a  pofleflbry  remedy  ")  he  muft  be 
feifed  at  the  time  of  his  death.  But,  waving  thefe  and 
other  minute  diftindlions,  let  us  now  return  to  the  general 
writ  of  right. 

This  writ  ought  to  be  firft  brought  in  the  court-baron  * 
t)f  the  lord,  of  whom  the  lands  are  holden ;  and  then  it  is 
t)pen  or  patent :  but  if  he  holds  no  court,  or  hath  waved  his 
right,  remiftt  curiam  fuaniy  it  may  be  brought  in  the  king's 
courts  by  writ  ol  praecipe  originally  *  j  and  then  it  is  a  writ 
of  right  r/(^y ;  being  dire<9:ed  to  the  flierifF  and  not  the  lord  ^. 
Alfo,  when  one  of  the  king's  immediate  tenants  in  capite  is 
xleforced,  his  writ  of  right  is  called  a  writ  of  praecipe  in  capite^ 
(the  improper  ufe  of  which,  as  well  as  of  the  former  praecipe 
quia  dominus  remiftt  curiam,  fo  as  to  ouft  the  lord  of  his  jurif- 
diftion  is  reftrained  by  magna  carta* ,)  and,  being  direftcd  to 
the  fheriff  and  originally  returnable  in  the  king's  courts,  is  alfo 
a  writ  of  right  clofe  ^.  There  is  like  wife  a  little  writ  of  right 
clofcy  fecundum  confuetudinem  maneriiy  which  lies  for  the  king's 
tenants  in  antient  demefne  ^,  and  others  of  a  fimilar  nature  «•, 
-to  try  the  right  of  their  lands  and  tenements  in  the  court  of 
the  lord  exclufively  *.  But  the  writ  of  right  patent  itfelf  may 
alfo  at  any  time  be  removed  into  the  county  court,  by  writ  of 
tolt^)  and  from  thence  into  the  king's  courts  by  writ  of  pone  «, 
•or  reeordari  facias  at  the  fuggeftion  of  either  party  that  there 
is  a  delay  or  defedl:  of  juftice"". 

In  the  progrefs  of  this  aftion  ',  the  demandant  muft  allege 
fome  feiGn  of  the  lands  and  tenements  in  himfelf,  or  elfe  in 
iQvcit  perfon  under  whom  he  claims,  and  then  derive  the  right 

*  See  pag.  1S6.  '  Bra(fton,  /,1.  c  11.  /.4.  It.  I.  c.  9. 
,Y '•  *  Append.  No.  I.  §  1.  4-  tr.  3.  c.  13.  §  9.  Old  Tenur.  ^  lam. 
>    «  F,  N.  B.  2.     Knch.  L.  313.              en/ocage.    Old  N.  B.  L  gaide.  Sf  t.  Iriefe 

r  Booth,  91.  de  rtao  daus.     F.  N.  B.  11. 

»  Append.  No.  I.  §  4.  '  Append.  No.  I.  §  2. 
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from  the  perfon  fo  feifed  to  himfelf ;  to  which  the  tenant 
may  anfwer  by  denying  the  demandant's  right,  and  averring 
that  he  has  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  them :  and,  this  right  of  the  tenant  being 
(hewn,  it  then  puts  the  demandant  upon  the  proof  of  his 
title  :  in  which  if  he  fails,  or  if  the  tenant  hath  fhewn  a 
better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim  -,  but  if  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,  he  (hall  recover  the  land  againft  the 
tenant  and  his  heirs  for  ever.  But  even  this  writ  of  right, 
however  fuperior  to  any  other,  cannot  be  fued  out  at  any 
diftance  of  time.  For  by  the  antient  law  no  feifin  could  be 
alleged  by  the  demandant,  but  from  the  time  of  Henry  the 
firft  ^ ;  by  the  ftatute  of  Merton,  20  Hen.  III.  c.  8.,  from  the 
time  of  Henry  the  fecond;  by  the  ftatute  of  Weftm.  i.  3  Ed- 
ward I.  c.  ^g.  from  the  time  of  Richard  the  firft ;  and  now, 
by  ftatute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right  ihall  be 
within  fixty  years.  So  that  the  poffeflion  of  lands  in  fee- 
fimple  uninterruptedly,  for  three  fcore  years,  is  at  prefent  a 
fufficient  title  againft  all  the  world  j  and  cannot  be  impeached 
by  any  dormant  claim  whatfoever  (i). 

I  HAVE  now  gone  through  the  feveral  fpecies  of  injury  by 
oufter  and  difpofleffion  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  confidering  which  I  have  been  un- 
avoidably led  to  touch  upon  much  obfolete  and  abftrufe  learn- 
ing, as  it  lies  intermixed  with,  and  alone  can  explain  the 

''  Glanv,  I.  2.  c.  3.     Co.  Litt.  114. 


( I )  This  is  far  from  being  univerfally  true ;  for  an  uninterrupted 
poffeffion  for  fixty  years  will  not  create  a  title,  where  the  claimant 
or  demandant  had  no  right  to  enter  within  that  time  ;  as  where  an 
eftate  in  tail,  for  life,  or  for  years,  continues  above  fixty  years,  ftill 
the  reverfioner  may  e'nter  and  recover  the  edate  ;  the  poffeflion  mull 
be  adverfe,  and  lord  Coke  fays,  "  it  has  been  refolved,  that  although 
*'  a  man  has  been  out  of  poffeflion  of  land  for  fixty  years,  yet  if 
"  his  entry  is  not  tolled  he  may  enter  and  bring  any  JtJlion  of  his 
**  own  poffeflion  ;  and  if  his  entry  be  congeable,  and  he  enter,  he 
**  may  have  an  aftion  of  his  own  poffeffion."     4  Co.  11.^. 

0^2  reafon 
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reafon  of,  thofe  parts  of  the  law  which  are  now  more  gene- 
rally in  ufe.  For,  without  contemplating  the  whole  fabric 
together,  it  is  impofllble  to  form  any  clear  idea  of  the  mean- 
ing and  connection  of  thofe  disjointed  parts  which  ftiil  form 
a  confiderable  branch  of  the  modern  law  j  fuch  as  the  doc- 
trine of  entries  and  remitter,  the  levying  of  fines,  and  the 
fuffering  of  common  recoveries.  Neither  indeed  is  any  con- 
fiderable  part  of  that,  which  I  have  felefted  in  this  chapter 
from  among  the  venerable  monuments  of  our  anceftors,  fo 
C  197  ]  abfolutely  antiquated  as  to  be  out  oi  force y  though  the  whole 
is  certainly  out  of  ufe :  there  being  but  a  very  few  inftances 
for  more  than  a  century  pad  of  profecuting  any  real  a£lion 
for  land  by  writ  of  entryy  ajjtfey  formedon,  writ  of  rightt  or 
otherwifc.  The  forms  are  indeed  preferved  in  the  practice 
of  common  recoveries :  but  they  are  forms  and  nothing  elfe  ; 
for  which  the  very  clerks  that  pafs  them  are  feldom  capable 
to  affign  the  reafon.  But  the  title  of  lands  is  now  ufually 
tried  in  anions  of  ejeBment  or  trefpafs ;  of  which  in  the 
following  chapters. 
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CHAPTER    THE    ELEVENTH. 

OF    DISPOSSESSION,    or   OUSTER,  of 
CHATTELS  REAL. 


HAVING  In  the  preceding  chapter  confidered  with 
fome  attention  the  feveral  fpecies  of  injury  by  difpof- 
fcflion  or  oufter  of  ihtfreeholdy  together  with  the  regular  and 
well-conne<Sled  fcheme  of  remedies  by  aftions  real,  which 
are  given  to  the  fubje£t  by  the  common  law,  either  to  re- 
cover the  pofleffion  only,  or  elfe  to  recover  at  once  the  poffef- 
fion,  and  alfo  to  eftablifh  the  right  of  property  ;  the  method 
which  I  there  marked  out  leads  me  next  to  confider  injuries 
by  oufter  of  chattels  real ;  that  is,  by  amoving  the  pofleffion 
of  the  tenant  from  an  eftate  by  ftatute-merchant,  ftatute- 
ftaple,  recognizance  in  the  nature  of  it,  or  elegit ;  or  from 
an  eftate  for  years. 

I.  Ouster,  or  amotion  of  pofleflion,  from  eftates  held  by 
ftatute,  recognizance,  or  elegit,  is  only  liable  to  happen  by 
a  fpecies  of  difleifin,  or  turning  out  of  the  legal  proprietor, 
before  his  eftate  is  determined  by  raifing  the  fum  for  which  it 
is  given  him  in  pledge.  And  for  fuch  oufter,  though  the  eftate 
be  merely  a  chattel  intereft,  the  owner  fliall  have  the  fame 
remedy  as  for  an  injury  to  a  freehold  ;  viz,  by  aflife  of  novel 
dijfeifin*.    But  this  depends  upon  the  feveral  ftatutcs,  which 

»F.N.B.  178. 

0^3  create 
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create  thefe  refpedlve  interefts'',  and  which  exprefsly  provide 
and  allow  this  remedy  in  cafe  of  difpofleffion.  Upon  which 
account  it  is  that  fir  Edward  Coke  obferves*^,  that  thefe 
tenants  are  faid  to  hold  their  eftates  ut  liberum  tenemeniunty 
until  their  debts  are  paid  :  becaufe  by  the  ftatutes  they  fhall 
have  an  affife,  as  tenants  of  the  freehold  (hall  have  •,  and  in 
that  refpefl  they  have  the  fimilitude  of  a  freehold'*. 

II.  As  for  oufter,  or  amotion  of  pofleffion,  from  an  eftate 
for  years  ^  this  happens  only  by  a  like  kind  of  difleifin,  ejec- 
tion, or  turning  out,  of  the  tenant,  from  the  occupation  of 
the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  has  provided  him  with  two  remedies,  according  to 
the  circumftanccs  and  (ituation  of  the  wrongdoer ;  the  writ 
of  ejeElione  firmae  ;  which  lies  againft  any  one,  the  leflbr,  re- 
verfioner,  remainder-man,  or  any  ftranger,  who  is  himfelf 
the  wrongdoer  and  has  committed  the  injury  complained  of : 
and  the  writ  of  quare  ejecit  infra  terminum  ,•  which  lies  not 
againft  the  wrongdoer  or  ejeftor  himfelf,  but  his  feoffee  or 
other  perfon  claiming  under  him.  Thefe  are  mixed  anions, 
fomewhat  between  real  and  perfonai ;  for  therein  are  two 
things  recovered,  as  well  reftitution  of  the  term  of  years,  as 
damages  for  the  oufter  or  wrong. 

1.  A  WRIT  then  of  ejeBione  Jirmae,  or  action  of  trefpafs  in 
eje^menty  lieth  where  lands  or  tenements  are  let  for  a  term  of 
years  ;  and  afterwards  the  lefibr,  reverGoner,  remainder-man, 
or  any  ftranger,  doth  ejeft  or  ouft  the  leflee  of  his  term^.  In 
this  cafe  he  Ihall  have  his  writ  of  ejeBion  to  call  the  defend- 
ant to  anfwer  for  entering  on  the  lands  fo  demifed  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  cje£ling 
him  f .  And  by  this  writ  the  plaintiff  fhall  recover  back  his 
term,  or  the  remainder  of  it,  with  damages. 

[  300  ]     Since  the  difufe  of  real  actions,  this  mixed  proceeding  is 
become  the  common  method  of  trying  the  title  to  lands  or 

*  Stat.  Weftm.  1.  13  Edw.  I.  c.  1 8.  "  See  boolc  II.  ch.  10. 

Slat,  de  ■mercatoribus,  27  Edw.  III.  c.9.  *  F.N.B.  aso. 

Sut.  23  Hen.  VIII.  c.6.  §  9.  'See  Appendix,  No.  II.  §  J. 

'  1  Inft.  43. 

tenements. 
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tenements.  It  may  not  therefore  be  Improper  to  delineate, 
with  fome  degree  of  mlnutenefs,  it*s  hiftory,  the  manner  of 
it's  procefs,  and  the  principles  whereon  it  is  grounded. 

We  have  before  feen  *,  that  the  writ  of  covenant,  for  breach 
of  the  contrail  contained  in  the  leafe  for  years,  was  antiently 
the  only  fpecific  remedy  for  recovering  againft  the  leflbr  a 
term  from  which  he  had  eje^ed  his  leflee,  together  with 
damages  for  the  oufter.  But  if  the  leflee  was  eje£led  by  a 
ftranger,  claiming  under  a  title  fuperior  ^  to  that  of  the  leflbr, 
or  by  a  grantee  of  the  reverfion,  (who  might  at  any  time  by  a 
common  recovery  have  deftroyed  the  term  ',)  though  the  lefl^ee 
might  fl;ill  maintain  an  aftion  of  covenant  againft  the  lefllbr, 
for  non-performance  of  his  contract  or  leafe,  yet  he  could 
not  by  any  means  recover  the  term  itfelf.  If  the  oufter  was 
committed  by  a  mere  ftranger,  without  any  title  to  the  land, 
the  leflbr  might  indeed  by  a  real  aftion  recover  poflTeflion  of  the 
freehold,  but  the  leflTee  had  no  other  remedy  againft  the  ejec- 
tor but  in  damages,  by  a  writ  of  ejeBione  firmae^  for  the  tref- 
pafs  committed  in  ejeding  him  from  his  farm ''.  But  after- 
wards, when  the  courts  of  equity  began  to  oblige  the  ejedtor 
to  make  a  fpecific  reftitution  of  the  land  to  the  party  immedi- 
ately injured,  the  courts  of  law  alfo  adopted  the  fame  method 
of  doing  complete  juftice ;  and,  in  the  profecution  of  a  writ 
of  ejedlment,  introduced  a  fpecies  of  remedy  not  warranted 
by  the  original  writ  nor  prayed  by  the  declaration,  (which  are 
calculated  for  damages  merely,  and  are  filent  as  to  any  refti-  [  201  1 
tution,)  v'tT..  a  judgment  to  recover  the  term,  and  a  writ  of 
pofl'eflion  thereupon  ^     This  method  feems  to  have  been  fet- 

8  See  pag.  157.  per  Belknap,  la  comen  ley  eji,  lou  home 

"  F.N. B.  145.  eft  oufie  de /on  terme  par  eflranger,  il 

'  See  book  II.  ch.  9.  avera  ejeSUone  frmae   verfus  cejiy  que 

^  F.  6  Ric.ll.  EjeStume  firmae  rt  eJi  luy  mijlei  etjilfuit  onjle  par  fon  Ujfor, 

que  un  a6iion  de  irejpafs  en  fun  'nature,  Irrieje  de  covenant  ;  et  fi  par  lejfte  ou 

et  le  plaintiff  ne  recover  a  f on  ier  me  que  ejl  grantee  de  revajion  triefe  de  covejwnt 

a  venir,  rrient  plus  que  en  irefpafs  home  verfus  fan   lejfor,    et  countera   efpedal 

recovera  damages  pur  trefpafsnient  fait,  count,  if  c.     [Fitx.  air.  t.  fje&.frm.i.) 

mes  afefer;  mes  il  convient  afuerpar  ac-  See  Brad.  I.  4.  tr.  l .  c.  36. 

tion  de  covenant  al  comen  law  a  recoverer         '  See  Append.  No.  II.  §  4.  propejin. 

/on  terme :  qwdtota  curia  concejit.    Et 

CL4  ^  tied  ' 
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tied  as  early  as  the  reign  of  Edward  IV."  ;  -though  it  hath 
been  faid  ^  to  have  firfl:  begun  under  Henry  VII.  bccaufe  it 
probably  was  then  fir  ft  applied  to  it's  prefeiit  principal  ufe, 
♦hat  of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this 
end  is  effe£ted,  we  muft  recolle£3:  that  the  remedy  by  eje£l- 
ment  is  in  it*s  original  an  a£^ion  brought  by  one  who  hath 
ft  leafe  for  years,  to  repair  the  injury  done  him  by  difpoffef- 
Con.  In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  firft  neceffary  that  the  claimant  do 
take  pofleffion  of  the  lands,  to  empower  him  to  conftitute  a 
leflee  for  years,  that  may  be  capable  of  receiving  this  injury  of 
difpofleffion.     For  it  would  be  an  offence,  called  in  our  law 

,    .  maintenance,  (of  which  in  the  next  book,)  to  convey  a  title  to 

another,  when  the  grantor  is  not  in  pofleffion  of  the  land ; 
and  indeed  it  was  doubted  at  firft,  whether  this  occafional 
pofleflion,  taken  merely  for  the  purpofe  of  conveying  the  title, 
excufed  the  lefTor  from  the  legal  guilt  of  maintenance".  When 
therefore  a  perfon,  who  hath  right  of  entry  into  lands,  deter- 
mines to  acquire  that  pofleffion,  which  is  wrongfully  with- 
held by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a  for- 
mal entry  on  the  premifes  ;  and  being  fo  in  the  poflieffion  of 
the  foil,  he  there,  upon  the  land,  feals  and  delivers  a  leafe  for 
years  to  fome  third  perfon  or  lefl!ee :  and,  having  thus  given 
him  entry,  leaves  him  in  poflTeffion  of  the  premifes.  Thi« 
leflTee  is  toftay  upon  the  Jand,  till  the  prior  tenant,  or  he  who 
had  the  previous  pofl*effion,  enters  thereon  afrefli  and  oufts 
him ;  or  till  fome  other  perfon  (either  by  accident  or  by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 

C  202  3  out  or  eje£ls  him.  For  this  injury  the  leflee  is  entitled  to  his 
z€t\on  of  ejeftment  againft  the  tenant,  or  this  cafual  ejeElor^ 
whichever  it  was  that  oufted  him,  to  recover  back  his  term 
and  damages.  But  where  this  adiion  is  brought  againfl  fuch 
a  cafual  eje£tor  as  is  before  mentioned,  and  not  againft  the 

"»   7    'Edw.  IV.  6.     P^r  Fairfax;^  j6itarrere,dotigitestout in  damages.  (Bto. 

home  port  ejecHoneJirmae,  le  plaintiff' re-  Air,  t.  quare  igecit  infra  ttrminum,  6.) 
coverajonterme  qui  efiarere,Jilnen  come         °  F.  N.B..220. 
in  quare ejtcit  infra  termivm  ;  et,  Ji  ntil        •  1  Ch.  Rep.  Append.  39- 

1  very 
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very  tqnant  in  pofleffion,  the  court  will  not  fulFer  the  tenant 
to  lofe  hi*  pofleffion  without  any  opportunity  to  defend  it. 
Wherefore  it  is  a  {landing  rule,  that  no  plaintiff  (hall  pro- 
ceed in  ejectment  to  recover  lands  againft  a  cafual  ejedior, 
without  notice  given  to  the  tenant  in  poffeffion,  (if  any  there 
be,)  and  making  him  a  defendant  if  he  pleafes.  And,  in 
order  to  maintain  the  aflion,  the  plaintiff  mud,  in  cafe  of 
any  defence,  make  out  four  points  before  the  court  j  viz.  title, 
leafe,  entryy  and  ou/ler.  Firft,  he  muft  fhew  a  good  title  in 
his  leffor,  which  brings  the  matter  of  right  entirely  before 
the  court ;  then,  that  the  leffor,  being  feifed  or  poffefled  by 
virtue  of  fuch  title,  did  make  him  the  leafe  for  the  prefent 
term;  thirdly,  that  he,  the  leffee  or  plaintiff,  did  enter  or 
take  poffeffion  in  confequence  of  fuch  leafe;  and  then,  laftly, 
that  the  defendant  ou/ied  or  ejetted  him.  Whereupon  he 
fhall  have  judgment  to  recover  his  term  and  damages ;  and 
fhall,  in  confequence,  have  a  writ  of  pojfejjton,  which  the 
fheriff  is  to  execute  by  delivering  him  the  undifturbed  and 
peaceable  poffeffion  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  eje£l- 
nient,  in  which  the  title  of  the  leffor  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  (hew  the  injury  done 
to  the  leffee  by  this  oufter.  This  method  muft  be  ftill  con- 
tinued in  due  form  and  ftrl£lnefs,  fave  only  as  to  the  notice 
to  the  tenant,  whenever  the  poffeffion  is  vacant,  or  there  is 
no  actual  occupant  of  the  premifes ;  and  alfo  in  fome  other 
cafes.  But,  as  much  trouble  and  formality  were  found  to 
attend  the  a£iual  making  of  the  leafe^  entry,  and  ou/ler,  a  new 
and  more  eafy  method  of  trying  titles  by  writ  of  ejeftment, 
where  there  is  any  aftual  tenant  or  occupier  of  the  premifes 
in  difpute,  was  invented  fomewhat  more  than  a  century  ago, 
by  the  lord  chief  juftice  Rolle  p,  who  then  fat  in  the  court  of 
upper  bench ;  fo  called  during  the  exile  of  king  Charles  the 
fecond.  This  new  method  entirely  depends  upon  a  ftring  [  ^03  ] 
of  legal  fi£lions ;  no  a^ual  leafe  is  made,  no  a£tual  entry  by 
the  plaintiff,  no  a^ual  oufter  by  the  defendant ;  but  all  are 

f  Siyl.  Pr»(ft.  Reg.  108.  (edj<.  1G57.) 
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merely  ideal,  for  the  fole  purpofe  of  trying  the  title  (i).  To 
this  end,  in  the  proceedings  "*  a  leafe  for  a  term  of  years  is  ftated 
to  have  been  made,  by  him  who  claims  title,  to  the  plaintiff 
who  brings  the  aftion,  as  by  John  Rogers  to  Richard  Smith, 
which  plaintiff  ought  to  be  fome  real  perfon,  and  not  merely 
an  ideal  fiftitious  one  who  hath  no  exiftence,  as  is  frequently 
though  unwarrantably  praftifed  "^ ;  it  is  alfo  flated  that  Smith 
the  leffee  entered ;  and  that  the  defendant  William  Stiles, 
who  is  called  the  cafual  ejeElor^  oufted  him  j  for  which  oufler 
he  brings  this  a£iion.  As  foon  as  this  adlion  is  brought,  and 
the  complaint  fully  flated  in  the  declaration  *,  Stiles,  the 
cafual  ejeftor,  or  defendant,  fends  a  written  notice  to  the 
tenant  in  pofrefTion  of  the  lands,  as  George  Saunders,  in- 
forming him  of  the  action  brought  by  Richard  Smith,  and 
tranfmitting  him  a  copy  of  the  declaration  :  withal  affuring 
him  that  he.  Stiles  the  defendant,  has  no  title  at  all  to  the 
premifes,  and  (hall  make  no  defence ;  and  therefore  advifing 
the  tenant  to  appear  in  court  and  defend  his  own  title  :  other- 
wife  he,  the  cafual  ejeftor,  will  fufFer  judgment  to  be  had 
againft  him;  and  thereby  the  adiual  tenant  Saunders  will 
inevitably  be  turned  out  of  pofTefFion^.  On  receipt  of  this 
friendly  caution,  if  the  tenant  in  pofTeffion  does  not  within 
a  limited  time  apply  to  the  court  to  be  admitted  a  defendant 
in  the  flead  of  Stiles,  he  is  fuppofed  to  have  no  right  at  all ; 
and,   upon  judgment  being  hajl  againft  Stiles   the  cafual 

1  Sec  Append.  No.  II.  §1,2.  «  Append.  No.  II.  §  2. 

«■  6  Mod.  309.  *"  IIM. 


(  I )  An  aflual  entry  is  neceflary  to  avoid  a  fine  levied  with  pro- 
clamations, and  the  demife  laid  in  the  ejeftment  muft  be  fiibfequent 
to  the  entry;  but  that  is  the  only  cafe  in  which  an  aftual  entry 
is  required.  2  Sir.  io86.  Doug.  468.  I  T.  R.  741.  Unlefs  it 
is  an  ejeftment  brought  to  recover  on  a  vacant  pofTeffion,  and  not 
by  a  landlord  upon  a  right  of  re-entry  under  the  4  Geo.  II.  c.  28. ; 
in  which  cafe  the  lefTor  or  his  attorney  mult  adlually  feal  a 
leafe  upon  the  premifes  to  the  plaintiff,  who  niufl  be  ejeAed  by  a 
real  perfon.  See  the  mode  of  proceeding,  2  Cromp,  Prac.  198. 
.  ^  ejedor, 
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ejeftor,  Saunders  the  real  tenant  will  be  turned  out  of  pof- 
feffion  by  the  (heriff. 

But,  if  the  tenant  in  pofleflion  applies  to  be  made  a  de- 
fendant, it  is  allowed  him  upon  this  condition ;  that  he  enter 
into  a  rule  of  court '  to  confefs,  at  the  trial  of  the  caufe,  three 
of  the  four  requifites  for  the  maintenance  of  the  plaintiff's 
a6^ion  j  viz.  the  leafe  of  Rogers  the  leflbr,  the  entry  of  Smith 
the  plaintiflF,  and  his  ou/ier  by  Saunders  himfelf,  now  made^ 
the  defendant  inftead  of  Stiles  :  which  requifites  being  wholly 
fiftitious,  fhould  the  defendant  put  the  plaintiiF  to  prove  them, 
he  muft  of  courfe  be  nonfuited  for  want  of  evidence ;  but  by 
fuch  (lipulated  confeffion  of  /ea/ey  entry,  and  ou/fer,  the  trial 
will  now  {land  upon  the  merits  of  the  title  only  (2).  This  done, 
the  declaration  is  altered  by  inferting  the  name  of  George 
Saunders  inftead  of  William  Stiles,  and  the  caufe  goes  down 
to  trial  under  the^ame  of  Smith,  (the  plaintiff,)  on  the  demife 
of  Rogers,  (the'IefTor,)  againft  Saunders,  the  new  defendant. 

'  Append.  No.  II.  §  3. 

( 2  )  It  has  been  determined,  that  no  ejeftment  can  be  maintained 
where  the  lelFor  of  the  plaintiff  has  not  a  legal  right  of  entry  ;  as 
the  heir  at  law  was  barred  from  recovering  in  ejeAment,  where 
there  was  an  unfatisfied  term  raifed  for  the  purpofe  of  fecuring  aa 
annuity,  though  the  heir  claimed  the  eftate  fubjeft  to  that  charge. 
But  a  fatisfied  term  will  be  prefumed  to  be  furrendered  ;  and  the 
courts  will  not  permit  the  plaintiff  in  ejeftment  to  be  non-fuited 
by  a  term  Handing  out  in  the  truftee  of  the  lefTor.  2T.  R.  695. 
I  T.  R.  758. 

In  Doe  on  the  demife  of  Bowerman  v.  Sybourn,  1  T.  R.  2. 
lord  Kenyon  declared,  that  in  all  cafes  where  truftees  ought  to 
convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury  to 
prefume,  where  fuch  a  prefumption  might  reafonably  be  made, 
that  they  had  conveyed  accordingly,  in  order  to  prevent  a  juft  title 
from  being  defeated  by  a  matter  of  form.  But  if  fuch  a  prefump- 
tion cannot  be  made,  he  who  has  the  equitable  eftate  only  cannot 
recover  in  ejeftment.     Jones  v.  Jones t  y  T.  R.  46. 

A  perfon,  who  claims  under  an  elegit  fued  out  againft  the  land- 
lord, cannot  recover  in  ejeAment  againft  the  tenant,  whofc  leafe 
was  granted  prior  to  the  plaintiff's  judgment.     ST.  R.  2. 

And 
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And  therein  the  lefTor  of  the  plaintiff  is  bound  to  make  out  a 
clear  title,  otherwife  his  fi^itious  leiTee  cannot  obtain  judg> 
ment  to  have  pofTellion  of  the  land  for  th»^  term  fuppofed  to 
be  granted.     But,  if  the  lefTor  makes  out  his  title  in  a  fatlf- 
fa^ory  manner,  then  judgment  and  a  writ  of  pofleflion  (hall 
go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers,  his  fuppofed  leffor.  Yet, 
to  prevent  fraudulent  recoveries  of  the  poffeffion,  by  collufion 
with  the  tenant  of  the  land,  all  tenants  are  obliged  by  ftatute 
II  Geo.  II.  c.  19.  on  pain  of  forfeiting  three  years'  rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  decla- 
ration in  ejeftment :  and  any  landlord  may  by  leave  of  the 
court  be    made  a  co-defendant  to  the  a£lion,  in  cafe  the 
tenant  himfelf  appears  to  it ;  or,  if  he  makes  default,  though 
judgment  muft  be  then  figned  againft  the  cafual  ejeAor,  yet 
execution  {hall  be  flayed,  in  cafe  the  landlord  applies  to  be 
made  a  defendant,  and  enters  into  the  common  rule  }  a  right, 
which  indeed  the  landlord  had,  long  before  the  provifion  of 
this  ftatute  " ;  in  like  manner  as  (previous  to  the  ftatute  of 
Wcftm.  2.  c.  3.)  if  in  a  real  a£lion  the  tenant  of  the  free- 
hold made  default,  the  remainder- man  or  reverfioner  had  a 
right  to  come  in  and  defend  the  poffeffion  ;  left,  if  judgment 
were  had  againft  the  tenant,  the  eftate  of  thofe  behind  ftiould 
be  turned  to  a  naked  right*  (3).  But,  if  the  new  defendants, 
whether  landlord  or  tenant  or  both,  after  entering  into  the 
common  rule,  fail  to  appear  at  the  trial,  and  to  confefs  leafe, 
entry,  and  oufter,  the  plaintiff.  Smith,  muft  indeed  be  there 
r  20c  T  iio'ifnited,  for  want  of  proving  thofe  requifites ;  but  judgment 
will  in  the  end  be  entered  againft  the  cafual  elector  Stiles  ; 
for  the  condition  on  which  Saunders*,  or  his  landlord,  was 
admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is 
put  again  in  the  fame  Htuation  as  if  he  never  had  appeared  at 

■  Styl.Pra<ft.  Reg.  108. 1U.265.  *  BraAoiQ,  i.  5.  c.  la  §  14. 

7  Mod.  70,  Salk.  857.     Burr.  1301. 


(3)  A  devifee,  although  he  has  never  been  in  poffeffion,  has 
been  permitted  to  defend  as  a  landlord  under  this  ftatute. 
1 1  Geo.  II.  c.  19.  4  T.  R.  122. 

aUi 
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all ;  the  confcquence  of  which  (wc  have  feen)  would  have 
been,  that  judgment  would  have  been  entered  for  the  plaintiff, 
and  the  flieriff,  by  virtue  of  a  writ  for  that  purpofe,  would 
have  turned  out  Saunders,  and  delivered  pofleffion  to  Smith. 
The  fame  procefs  therefore  as  would  have  been  had,  pro- 
vided no  conditional  rule  had  been  ever  made,  mull  now  be 
purfued  as  foon  as  the  condition  is  broken  (4). 

The  damages  recovered  in  thefe  anions,  though  formerly 
their  own  intent,  are  now  ufually  (fince  the  title  has  been 


{4)  Where  an  ejeftment  is  defended  merely  to  continue  the 
pofleffion  of  the  premifes,  and  no  defence  is  made  at  the  trial,  the 
praAice  is  for  the  crier  of  the  court,  firft,  to  call  the  defendant 
to  confefs  leafe,  entry,  and  oufter,  and  then  the  plaintiff,  as  in  other 
cafes  of  nonfuits,  to  come  forth  or  he  will  lofe  his  writ  of  nifi 
prius. 

Though  in  this  cafe  the  judgment  is  given  againft  the  cafual 
eje<ftor,  yet  the  cofts  are  taxed  as  in  other  cafes,  and  if  the  real 
defendant  refufes  to  pay  them,  the  court  will  grant  an  attachment 
againft  him.     Sali.  259. 

In  like  manner,  if  there  be  a  verdift  for  the  defendant,  or  the 
nominal  plaintiff  be  nonfuited  without  the  default  of  the  defendant, 
the  defendant  mufl  tax  his  cofls,  and  fue  out  a  writ  of  execution 
againft  the  nominal  plaintiff ;  and  if,  upon  ferving  the  leffor  of  the 
plaintiff  with  his  writ  and  a  copy  of  the  rule  to  confefs  leafe,  entry, 
and  oufter,  the  leffor  of  the  plaintiff  does  not  pay  the  cofts,  the 
court  will  grant  an  attachment  againft  him.  2  Cromp.  PraS.  214. 
In  ejeftment  the  unfuccefsful  party  may  re-try  the  fame  queftion 
as  often  as  he  pleafes  without  the  leave  of  the  court ;  for  by  making 
a  frefh  demife  to  another  nominal  charafter,  it  becomes  the  a£tion 
of  a  new  plaintiff  upon  another  right,  and  the  courts  of  law  cannot 
any  farther  prevent  this  repetition  of  the  afkion,  than  by  ordering 
the  proceedings  in  one  ejeftment  to  be  ftayed  till  the  cofts  of  a 
former  ejeftment,  though  brought  in  another  court,  be  difcharged. 
2  BL  Rep.  1 158.  Barnes^  133.  But  a  court  of  equity,  in  fome 
inftances  where  there  have  been  feveral  trials  in  ejeftment  for  the 
fame  premifes,  though  the  title  was  entirely  legal,  has  granted  a 
perpetual  injunftion.     i  P.  ^.  672. 

confi- 


205  Private  Book  III. 

confidered  as  the  principal  queftion)  very  fmall  and  inade- 
quate; amounting  commonly  to  one  (hilling,  or  fome  other 
trivial  fum.  In  order  therefore  to  complete  the  remedy, 
when  the  poffeffion  has  been  long  detained  from  him  that  had 
the  right  to  it,  an  action  of  trefpafs  alfo  lies,  after  a  recovery 
in  ejeftment,  to  recover  the  mefne  profits  which  the  tenant 
in  pofleffion  has  wrongfully  received.  Which  aftion  may  be 
brought  in  the  name  of  "either  the  nominal  plaintiff  in  the 
cjeftment,  or  his  lefTor,  againfl  the  tenant  in  poffeffion  : 
whether  he  be  made  party  to  the  eje£lment,  or  fuffers  judg- 
ment to  go  by  default «.  In  this  cafe  the  judgment  in  ejeft- 
ment  is  conclufive  evidence  againft  the  defendant,  for  all 
profits  which  have  accrued  fince  the  date  of  the  demife  ftated 
in  the  former  declaration  of  the  plaintiff;  but  if  the  plaintiff 
fucs  for  any  antecedent  proofs,  the  defendant  may  make  a 
new  defence  (5). 

Such  Is  the  modern  way,  of  obliquely  bringing  in  quef- 
tion the  title  to  lands  and  tenements,  in  order  to  try  it  in  this 
collateral  manner ;  a  method  which  is  now  univerfally  adopted 
in  almoft  every  cafe.  It  is  founded  on  the  fame  principle 
as  the  antient  writs  of  affife,  being  calculated  to  try  the  mere 
pojfejfory  title  to  an  eflate  ;  and  hath  fucceeded  to  thofe  real 
adiions,  as  being  infinitely  more  convenient  for  attaining  the 
r  206  ]  end  of  juftice  \  becaufe  the  form  of  the  proceeding  being  en- 
tirely fictitious,  it  is  wholly  in  the  power  of  the  court  to  dire£l 
the  application  of  that  fiftion,  fo  as  to  prevent  fraud  and 
chicane,  and  evifcerate  the  very  truth  of  the  title.  The  writ 
of  eje£l:ment  and  it's  nominal  parties  (as  was  refolved  by  all 
the  judges  y)  are  '*  judicially  to  be  confidered  as  the  fi^itious 
"  form  of  an  aftion,  really  brought  by  the  leffor  of  the  plain - 
«'  tiff  againfl  the  tenant  in  poffeffion :  invented,  under  the 
**  controul  and  power  of  the  court,  for  the  advancement  of 

'  4  Burr.  668.  ^  Mich.  3<2  Geo.  11.  4  Burr.  668. 


(5)  The  defendant  may  plead  the  flatute  of  limitations,  and  by 
that  means  proteA  himfelf  from  the  payment  of  all  mefne  profits, 
except  thofe  which  have  accrued  within  the  laft  fix  years.  Bull. 
N.  P.  88. 

«  juftice 
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**  juftice  ill  many  refpefts ;  and  to  force  the  parties  to  go  to 
«'  trial  on  the  merits,  without  being  intangled  in  the  nicety 
*'  of  pleadings  on  either  fidei" 

But  a  writ  of  eje£lment  is  not  an  adequate  means  to  try 
the  title  of  all  eftatcs  ;  for  on  thofe  things,  whereon  an  entry 
cannot  in  izGt  be  made,  no  entry  fliall  be  fuppofed  by  any 
fi(fiion  of  the  parties.  Therefore  an  ejectment  will  not  lie  of 
an  advowfon,  a  rent,  a  common,  or  other  incorporeal  heredita- 
ment ^  :  except  for  tithes  In  the  hands  of  lay  appropriators, 
by  the  exprefs  purview  of  ftatute  32  Hen.  VIII.  c.  7.  which 
doctrine  hath  lince  been  extended  by  analogy  to  tithes  In  the 
hands  of  the  clergy  * :  nor  will  it  lie  in  fuch  cafes,  where  the 
entry  of  him  that  hath  right  is  taken  away  by  defcent,  dif- 
continuance,  twenty  years  difpofleflion,  or  otherwife. 

This  a£tion  of  eje£lment  is  however  rendered  a  very  eafy 
and  expeditious  remedy  to  landlords  whofe  tenants  are  in 
arrear,  by  ftatute  4  Geo.  II.  c.  28.  which  enafts,  that  every 
landlord,  who  hath  by  his  Icafe  a  right  of  re-entry  in  cafe  of 
non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no 
fufficient  diftrefs  is  to  be  had,  may  ferve  a  declaratoin  in  eje£i- 
ment  on  his  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  fhall  be  valid,  without  any  formal 
re-entry  or  previous  demand  of  rent.  And  a  recovery  in  fuch 
ejectment  (hall  be  final  and  conclufive,  both  in  law  and  equity, 
unlefs  the  rent  and  all  cofts  be  paid  or  tendered  within  fix 
calendar  months  afterwards  (6). 

2.  The  writ  of  guare  ejecit  infra  terminum  lieth,  by  the  \_  207  ] 
antient  law,  where  the  wrongdoer  or  ejeftor  is  not  himfelf  in 
pofleffion  of  the  lands,  but  another  who  claims  under  him. 
As  where  a  man  leafeth  lands  to  another  for  years,  and,  after, 

*  Brownl.  129.  Cro.  Car.  492.  Stra.  54.     »  Cro.  Car.  301.  2  L«d  Ravm.  789. 


(6)  Where  there  is  a  fuffiqient  diftrefs  upon  the  premifes,  the 
landlord  cannot  maintain  an  ejeftment  upon  his  right  of  re-entry 
for  non-payment  of  rent,  if  he  has  not  demanded  the  rept  on  the 
very  day  on  which  it  was  due. 

/  the 
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the  leflbr  or  rererfioner  entereth,  and  maketh  a  feoffment  in 
fee,  or  for  life,  of  the  fame  lands  to  a  ftranger :  now  the 
leflee  cannot  bring  a  writ  oi ejeEHone firmae  or  eje£lment  againft 
the  feoffee ;  becaufe  he  did  not  ejecl  him,  but  the  reverfioner : 
neither  can  he  have  any  fuch  action  to  recover  his  term  againft 
the  reverfioner,  who  did  ouft  him  ;  becaufe  he  is  not  now  in 
poflcfEon.  And  upon  that  account  this  writ  was  devifed, 
upon  the  equity  of  the  ftatute  Weftm.  3.  c.  24.  as  in  a  cafe 
where  no  adequate  remedy  was  already  provided  ^.  And  the 
a6lion  is  brought  againft  the  feoffee  for  deforcing,  or  keeping 
out,,  the  original  leffee,  during  the  continuance  of  his  term  j 
and  herein,  as  in  the  eje£l:ment,  the  plaintiff  fhall  recover  fo 
much  of  the  term  as  remains ;  and  alfo  (hall  have  a£tual 
damages  for  that  portion  of  it,  whereof  he  has  been  unjuftly 
deprived.  But  fince  the  introdu£lion  of  fictitious  oufters-, 
whereby  the  title  may  be  tried  againft  any  tenant  in  poffef- 
iion,  (by  what  means  foever  he  acquired  it,)  and  the  fubfe- 
quent  recovery  of  damages  by  aftion  of  trefpafs  for  mefne 
profits,  this  aftion  is  fallen  into  difufe, 

"  F.N.B.  198. 
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CHAPTER    THE    TWELFTH. 

OF  TRESPASS. 


N  the  two  preceding  chapters  we  have  confidered  fuch 
injuries  to  real  property,  as  confided  in  an  ouftcr,  or  amo- 
tion of  the  pofleffion.  Thofe  which  remain  to  be  difcufled 
are  fuch  as  may  be  offered  to  a  man's  real  property  without 
any  amotion  from  it. 

The  fecond  fpecics  therefore  of  real  injuries,  or  wrongs 
that  affe<El  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  trefpafs,  Trefpafs,  in  it's  largeft  and  mod  extenfive  fenfe, 
fignifies  any  tranfgreffion  or  offence  againft  the  law  of  nature, 
of  fociety,  or  of  the  country  in  which  we  live  -,  whether  it  re- 
lates to  a  man's  perfon,  or  his  property.  Therefore  beating 
another  is  a  trefpafs  ;  for  which  (as  we  have  formerly  feen) 
an  adiion  of  trefpafs  vi  et  armis  in  affault  and  battery  will  lie;- 
taking  or  detaining  a  man's  goods  are  refpe£tively  trefpaffes ; 
for  which  an  aftion  of  trefpafs  vi  et  armis,  or  on  the  cafe  in 
trover  and  converfion,  is  given  by  the  law:  fo  alfo  non- 
perfv^rmance  of  promifes  or  undertakings  is  a  trefpafs,  upon 
which  an  aftion  of  trefpafs  on  the  cafe  in  ajfump^t  \s  ground " 
ed:  and,  in  general,  any  misfeafance  or  a£l  of  one  man 
whereby  another  is  injurioufly  treated  or  damnified,  is  a 
tranfgreffion  or  trefpafs  in  it's  largeft  fenfe  j  for  which  we 
have  already  feen  *  that  whenever  the  aft  itfelf  is  direftly 
<ind  immediately  injurious  to  the  perfon  or  property  of  an- 
other, and  therefore  neceffarily  accompanied  with  fome  force,  r  aop  ] 
an  aclion  of  trefpafs  vi  et  armis  will  lie  j  but,  if  the  injury  is 

*  See  pag.  123. 
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only  confequential],  a  fpecial  action  of  trefpafs  on  the  cafe  may 
be  brought  (i). 

But  in  the  limited  and  confined  fenfe,  in  which  we  are 
at  prefent  to  confider  it,  it  fignifies  no  more  than  an  entry  on 


( I )  The  diftinAion  between  aftions  of  trefpafs  vi  et  armis  for 
an  immediate  injury,  and  aftions  of  trefpafs  upon  the  cafe  for  a 
confequential  damage,  are  frequently  very  delicate  :  fee  the  fubjeA 
much  confidered  in  2  BU  Rep.  892,  in  a  cafe  where  an  a6iion  of 
trefpafs  vi  et  armis  was  brought  againft  the  defendant  for  throwing 
a  lighted  fquib  in  a  public  market,  which  fell  upon  a  ftall,  the 
owner  of  which,  to  defend  himfelf  and  his  goods,  took  it  up  and 
threw  it  to  another  part  of  the  market,  where  it  ftruck  the  plain- 
tiflF  and  put  out  his  eye. 

The  queftion  was  much  difcufled,  whether  the  perfon  injured 
ought  to  have  brought  an  action  of  trefpafs  vi  et  armis ^  or  an 
aftion  upon  the  cafe ;  and  one  of  the  four  judges  ftrenuoufly  con- 
tended that  it  ought  to  have  been  an  aftion  upon  the  cafe.  But 
X  fhould  humbly  conceive,  that  the  queftion  was  more  properly  this, 
viz.  whether  an  a6iion  of  trefpafs  vi  et  armis  lay  againft  the  origi- 
nal  or  the  intermediate  thrower,  or  whether  the  a&  of  the  fecond 
thrower  was  involuntary,  ( which  feems  to  have  been  the  opiniou 
of  the  jury,)  or  wilful  and  mifchievous,  and  if  fo,  whether  he  alone 
ought  not  to  have  been  anfwerable  for  the  confequences.  For  if 
A  throws  a  ftone  at  B,  which,  after  it  lies  quietly  at  his  foot,  B 
takes  up  and  throws  again  at  C,  it  is  prefumed  that  C  has  his  ac- 
tion againft  B  only  ;  but  if  it  is  thrown  at  B,  and  B,  by  warding 
it  off  from  himfelf,  gives  it  a  different  direftion,  in  confequence  of 
which  it  ftrikes  C,  in  that  cafe,  it  is  wholly  the  zSt  of  A,  and  B 
muft  be  confidered  merely  as  an  inanimate  obje£l,  which  may 
chance  to  divert  it's  courfe. 

1x1  the  cafe  of  Leame  v.  Bray,  3  Eqfi.  598,  it  was  decided, 
that  if  one  man  drives  a  carriage,  being  on  the  wrong  fide  of  the 
road*  againft  another  carriage,  though  unintentionally,  the  a^on 
ought  to  be  trefpafs  vi  et  armisy  and  the  court  declare  generally, 
that  if  the  injurious  a6t  be  the  immediate  refult  of  the  force  ori- 
ginally applied  by  the  defendant,  and  the  plaintiff  be  injured  by 
it,  it  is  the  fubjeft  of  an  aftion  of  trefpafs  vi  et  armis  by  all  the 

cafe»  both  antient  and  modern. 

another 
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another  man's  ground  without  a  lawful  authority,  and  doing 
fome  damage,  however  inconfiderable,  to  his  real  property. 
For  the  right  of  meum  and  tuunif  or  property  in  lands,  being 
once  eftablifhed,  it  follows  as  a  neceflary  confequence,  that 
this  right  muft  be  exclufive ;  that  is,  that  the  owner  may  re- 
tain to  himfelf  the  fole  ufe  and  occupation  of  his  foil :  every 
entry  therefore  thereon  without  the  owner's  leave,  and  efpe- 
cially  if  contrary  to  his  exprefs  order,  is  a  trefpafs  or  tranf- 
greflion.  The  Roman  laws  feem  to  have  made  a  dire£t  pro- 
hibition neceflary,  in  order  to  conftitute  this  injury  :  "  qui  ali- 
**  enum  fundum  ingreditur^  potejl  a  domino,  ft  if  praeviderit, 
**  prohiberi  ne  ingrediatur  ''."  But  the  law  of  England,  juftly 
confidering  that  much  inconvenience  may  happen  to  the 
owner,  before  he  has  an  opportunity  to  forbid  the  entry,  has 
carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands,  (unlefs  by  the  owner's  leave,  or  in 
fome  very  particular  cafes,)  as  an  injury  or  wrong,  for  fatif- 
fa£lion  of  which  an  aftion  of  trefpafs  will  lie  ;  but  determines 
the  quantum  of  that  fatisfaftion,  by  confidering  how  far  the 
offence  was  wilful  or  inadvertent,  and  by  eftimating  the  value 
of  the  a£lual  damage  fuftained. 

Every  unwarrantable  entry  on  another's  foil  the  law  en- 
titles a  trefpafs  hy  breaking  his  clofe :  the  words  of  the  writ  of 
trefpafs  commanding  the  defendant  t6  fhew  caufe  quare  clau- 
fum  querentisfregit.  For  every  man's  land  is  in  the  eye  of  the 
law  inclofed  and  fet  apart  from  his  neighbour's  :  and  that 
either  by  a  vifible  and  material  fence,  as  one  field  is  divided 
from  another  by  a  hedge ;  or  by  an  ideal  invifible  boun- 
dary, exifting  only  in  the  contemplation  of  law,  as  when  [  210  ] 
one  man's  land  adjoins  to  another's  in  the  fame  field.  And 
every  fuch  entry  or  breach  of  a  man's  clofe  carries  neceflarily 
along  with  it  fome  damage  or  other  j  for,  if  no  other  fpecial 
lofs  can  be  affigned,  yet  ftill  the  words  of  the  writ  itfelf  fpe- 
cify  6nc  general  damage,  viz.  the  treading  down  and  bruifing 
his  herbage*^. 

*  In/l.  2.  1.  12.  «  F.  N.  B.  87,  88. 
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One  muft  have  a  property  (either  abfolute  or  temporary) 
m  the  (oUf  and  a£lual  pofiefHon  by  entry  to  be  able  to  main- 
tain an  a^ion  of  trefpafs ;  or,  at  leaft,  it  is  requifite  that  the 
party  have  a  leafe  and  pofleflion  of  the  vefture  and  herbage  of 
the  land**.  Thus  if  a  meadow  be  divided  annually  among 
the  pariftiioners  by  lot,  then  after  each  perfon's  feveral  por- 
tion is  allotted,  they  may  be  refpe£iively  capable  of  maintain- 
ing an  adlion  for  the  breach  of  their  feveral  clofes  '  :  for  they 
have  an  exclufive  intereft  and  freehold  therein  for  the  time. 
But  before  entry  and  actual  pofleflion,  one  cannot  maintain 
an  adlion  of  trefpafs,  though  he  hath  the  freehold  in  law  '. 
And  therefore  an  heir  before  entry  cannot  have  this  aftion 
againll  an  abator  ;  though  a  difleifee  might  have  it  againft  the 
difleifor,  for  the  injury  done  by  the  difleifin  itfelf,  at  which 
time  the  plaintiff  was  feifed  of  the  land  :  but  he  cannot  have 
it  for  any  aft  done  -  after  the  diffcifin,  until  he  hath  gained 
pofl^eflion  by  re-entry,  and  then  he  may  well  maintain  it  fox 
the  intermediate  damage  done  j  for,  after  his  re-entry,  the  law 
by  a  kind  of  Jus  pojilimttiii  fuppofes  the  freehold  to  have  all 
along  continued  in  him «.  Neither,  by  the  common  law, 
in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept 
out  of  pofl'eflion  fue  the  wrongdoer  by  a  mode  of  redrefs, 
which  was  calculated  merely  for  injuries  committed  againft 
the  land  while  in  the  pojjejfton  of  the  owner.  But  now  by  the 
(latute  6  Anne,  c.  1 8.  if  a  guardian  or  truftiee  for  any  infant,  a 
huiband  feifed  jure  uxoris,  or  a  perfon  having  any  eilate  or 
r  *i  I  3  interefl:  determinable  upon  a  life  or  lives,  Ihall,  after  the  deter- 
mination of  their  refpeftive  interefts,  hold  over  and  continue 
in  pofl'eflion  of  the  lands  or  tenements,  without  the  confent  of 
the  perfon  entitled  thereto,  they  are  adjudged  to  be  trefpaf- 
fers  -,  and  any  reverfioner  or  remainder-man,  expeftant  on  any 
life-efl:ate,  may  once  in  every  year,  by  motion  to  the  court 
of  chancery,  procure  the  ce/luy  que  vie  to  be  produced  by  the 
tenant  to  the  land,  or  may  enter  thereon  in  cafe  of  his  refufal 
or  wilful  negleft.     And  by  the  ftatutes  of  4  Geo.  II.  c.  28. 

"  Dyer.  285.     2  Roll.  Abr.  549.  '  a  Roll.  Abr.  553. 

•  Oo.  Eliz.  431.  ■  11  Rep.  5. 

and 
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and  II  Geo.  II.  c.  19.  in  cafe  after  the  determination  of 
any  term  of  life,  lives,  or  years,  any  perfon  (hall  wilfully  hold 
over  the  fame,  the  leflbr  or  reverfioner  is  entitled  to  recover 
by  a£lion  of  debt,  either  at  the  rate  of  double  the  annual 
value  of  the  premifes,  in  cafe  he  himfelf  hath  demanded  and 
given  notice  in  writing  to  the  tenant  to  deliver  the  pofleffion  ; 
or  elfe  double  the  ufual  rent,  in  cafe  the  notice  of  quitting 
proceeds  from  the  tenant  himfelf,  having  power  to  determine 
his  leafe,  and  he  afterwards  neglefts  to  carry  that  notice  into 
due  execution  (2). 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but 
that  of  his  cattle  alfo :  for,  if  by  his  negligent  keeping  they 
ftray  upon  the  land  of  another,  (and  much  more  if  he  permits, 
or  drives  them  on,)  and  they  there  tread  down  his  neighbour's 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  muft  anfwer  in  damages,  and  the  law  gives 
the  party  injured  a  double  remedy  in  this  cafe  j  by  permitting 
him  to  diftrein  the  cattle  thus  damage-feafant^  or  doing 
damage,  till  the  owner  fliall  make  him  fatisfadlion:  or  elfe  by 
leaving  him  to  the  common  remedy  in  foro  contentiofo^  by 
a£bion.  And  the  a£lion  that  lies  in  either  of  thefe  cafes  of 
trefpafs  committed  upon  another's  land  either  by  a  man 
himfelf  or  his  cattle,  is  the  a£tion  of  trefpafs  vi  et  armis ; 
whereby  a  man  is  called  upon  to  anfwer,  qitare  vi  et  armis 
claufum  i^ius  A.  apud  B.f regit ^  et  blada  ipfius  A.  ad  vahntiam 
centum  foUdorum  ibidem  nuper  crefcentia  cum  quibufdam  averiis 
depajius  fuity  conculcavity  et  confumpftt,  ^c.  ^  :  for  the  law 
always  couples  the  idea  of  force  with  that  of  intrufion  upon 
the  property  of  another.  And  herein,  if  any  unwarrantable  r  21a  ] 
aft  of  the  defendant  or  his  beafts  in  coming  upon  the  land 
be  proved,  it  is  an  zdi  of  trefpafs  for  which  the  plaintiff 
muft  recover  fome  damages  j  fuch  however  as  the  jury  (hall 
think  proper  to  affefs. 

"*  Regifir.  94. 


(2)  See  2  vol.  p.  151.  a.  5. 
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In  trefpafles  of  a  permanent  nature,  where  the  injury  is 
continually  renewed,  (as  by  fpoiling  or  confuming  the  herb- 
age with  the  defendant's  cattle,)  the  declaration  may  allege 
the  injury  to  have  been  committed  by  continuation  from  one 
given  day  to  another,  (which  is  called  laying  the  a£lion  with 
a  continuando,)  and  the  plaintiff  fhall  not  be  compelled  to 
bring  feparate  anions  for  every  day's  feparate  offence  '.  But 
where  the  trefpafs  is  by  one  or  feveral  afts,  each  of  which 
terminates  in  itfelf,  and  being  once  done  cannot  be  done 
again,  it  cannot  be  laid  with  a  continuando ;  yet  if  there  be 
repeated  a£ts  of  trefpafs  committed,  (as  cutting  down  a  cer- 
tain number  of  trees,)  they  may  be  laid  to  be  done,  not  con- 
tinually, but  at  divers  days  and  times  within  a  given  period". 

In  fome  cafes  trefpafs  is  juftifiable ;  or  rather  entry  on 
another's  hnd  or  houfe  fliall  not  in  thofe  cafes  be  accounted 
trefpafs  :  as  if  a  man  comes  thither  to  demand  or  pay  money, 
there  payable ;  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  law.  Alfo  a  man  may  juftify  entering  into  an  inn  or 
public  houfe,  without  the  leave  of  the  owner  firft  fpecially 
afked  ;  becaufe  when  a  man  profeffes  the  keeping  fuch  inn 
or  public  houfe,  he  thereby  gives  a  general  licence  to  any 
perfon  to  enter  his  doors.  So  a  landlord  may  juftify  entering 
to  diftrein  for  rent ;  a  commoner  to  attend  his  cattle,  com- 
moning  on  another's  land  ;  and  a  reverfioner,  to  fee  if  any 
wafte  be  committed  on  the  eft:ate  ;  for  the  apparent  neceffity 
of  the  thing  ^  Alfo  it  hath  been  faid,  that  by  the  common 
law  and  cuftom  of  England,  the  poor  are  allowed  to  enter 
and  glean  upon  another's  ground  after  the  harveft,  without 
[  213  ]  being  guilty  of  trefpafs*":  which  humane  proviGon  feems  bor- 
rowed from  the  Mofaical  law*^  (3).   In  like  manner  the  com- 

'  2  Roll.  Abr.  545.  Lord  Raym.  240.         "  Gilb.  £v.  233.     Trials  per  J»ot5. 

^  Salk.  638,  639.  Lord  Raym.  823.     ch.  15.  pag.  438. 

7  Mod.  152.  "  Levit.  c.  19.  V.  9.,  &C.23.  ?.22. 

'  8  Rep.  146.  Deut.  c.  24.  v.  19.  S[c. 

( 3 )  Two  afUons  of  trefpafs  have  been  brought  in  the  common 
pleas  againft  gleaners,  with  an  intent  to  try  the  general  quefUon, 


Ch.i2.  Wrongs.  213 

mon  law  warrants  the  hunting  of  ravenous  beads  of  prey,  as 
badgers  and  foxes,  in  another  man's  land  ;  becaufe  the  de- 
flroying  fuch  creatures  is  faid  to  be  profitable  to  the  public  ° 
(4).  But  in  cafes  where  a  man  mifdemeans  himfelf,  or  makes 
an  ill  ufe  of  the  authority  with  which  the  law  intrufts  him,  he 
(hall  be  accounted  a  trefpafler  ab  initio  P;  as  if  one  comes 
into  a  tavern  and  will  not  go  out  in  a  reafonable  time,  but 
tarries  there  all  night  contrary  to  the  inclinations  of  the 
owner ;  this  wrongful  adi  (hall  aiFe£l  and  have  relation  back 
even  to  his  firft  entry,  and  make  the  whole  a  trefpafs  '^.  But 
a  bare  non-feafance,  as  not  paying  for  the  wine  he  calls  for, 
will  not  make  him  a  trefpafler ;  for  this  is  only  a  breach  of 
contraft,  for  which  the  taverner  (hall  have  an  aftion  of  debt 
or  affumpftt  againft  him  '.  So  if  a  landlord  diftreined  for  rent, 
and  wilfully  killed  the  diftrefs,  this  by  the  common  law  made 
him  a  trefpafl'er  ab  initio  *  ,•  and  fo  indeed  would  any  other 
irregularity  have  done,  till  the  ftatute  1 1  Geo.  II.  c.  19. 
which  enafts,  that  no  fubfequcnt  irregularity  of  the  landlord 

•  Cro.  Jac.  aai.  '  8  Rep.  147. 

I*  Finch.  L.  47.     Cro.  Jac.  148.  'Finch.  L.  47. 

4  2  RolI.Abr.  561. 


•viz.  whether  fuch  a  right  exifted  ;  in  the  firft,  the  defendant  pleaded 
that  he  being  a  poor,  neceflitous,  and  indigent  perfon,  entered  the 
plaintiff 's  clofe  to  glean  ;  in  the  fecond,  the  defendant's  plea  wai 
as  before,  with  the  addition  that  he  was  an  inhabitant  legally  fet- 
tled within  the  parifli :  to  the  plea  in  each  cafe  there  was  a  general 
demurrer.  Mr.  J.  Gould  delivered  a  learned- judgment  in  favour 
of  gleaning,  but  the  other  three  judges  were  Clearly  of  opinion 
that  this  claim  had  no  foundation  in  law  ;  that  the  only  authority 
to  fupport  it  was  an  extrajudicial  diftum  of  lord  Hale ;  that 
it  was  a  praftice  incompatible  with  the  exclufive  enjoyment  of  pro- 
perty, and  was  produftive  of  vagrancy,  and  many  mifchievous 
confequences.     i  H.  Bl.  Rep.  51. 

(4)  It  has  been  determined  that  it  is  lawful  to  follow  a  fox  with 
horfes  and  hounds,  over  another's  ground,  if  no  more  damage  be 
done  than  is  neceffary  for  the  deftruftion  of  the  animal  by  fuch  a 
purfuit.     I  T.  R.  338. 

R  4  ^         (haU 
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(hall  make  his  firfl  entry  a  trefpafs ;  but  the  party  injured 
(hall  have  a  fpecial  a£tion  of  trefpafs  or  on  the  cafe,  for  the 
real  fpecific  injury  fxiflained,  unlefs  tender  of  amends  hath 
been  made.  But  ftill,  if  a  reverfioner,  who  enters  on  pre- 
teince  of  feeing  wafte,  breaks  the  houfe,  or  ftays  there  all 
night ;  or  if  the.  commoner  who  comes  to  tend  his  cattle,  cuts 
down  a  tree  ;  in  thefe  and  fimilar  cafes,  the  law  judges  that 
he  entered  for  this  unlawful  purpofe,  and  therefore,  as  the 
a£l  which  demonftrates  fuch  his  purpofe  is  a  trefpafs,  he  fhall 
be  efteemcd  a  trefpafler  ab  initio  *.  So  alfo  in  the  cafe  of 
hunting  the  fox  or  the  badger,  a  man  cannot  juflify  break- 
ing the  foil,  and  digging  him  out  of  his  earth  :  for  though 
the  law  warrants  the  hunting  of  fuch  noxious  animals  for 
the  public  good,  yet  it  is  held  "  that  fuch  things  muft  be  done 
[  214  ]]  in  an  ordinary  and  ufual  manner  ;  therefore,  as  there  is  an 
ordinary  courfe  to  kill  them,  viz.  by  hunting,  the  court  held 
that  the  digging  for  them  was  unlawful. 

hi 

A  MAN  may  alfo  juftify  in  an  a£lion  of  trefpafs,  on  ac- 
count of  the  freehold  and  right  of  entry  being  in  himfelf  j 
and  this  defence  brings  the  title  of  the  eftate  in  queftion. 
This  is  therefore  one  of  the  ways  devifed,  fince  the  difufe  of 
real  adlions,  to  try  the  property  of  eftates ;  though  it  is  not 
fo  ufual  as  that  by  ejedtment,  becaufe  that,  being  now  a 
mixed  zGtion,  not  only  gives  damages  for  the  ejedlion,  but 
alfo  pofleffion  of  the  land  ;  whereas  in  trefpafs,  which  is 
merely  a  perfonal  fuit,  the  right  can  be  only  afcertained,  but 
no  poflefBon  delivered  j  nothing  being  recovered  but  damages 
for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  aftions  of  tref- 
pafs, as  well  as  other  perfonal  adtions,  it  is  {inter  alia) 
enabled  by  ftatutes  43  Eliz.  c.  6.  and  22  &  23  Car.  II.  c.  9. 
$  136.  that  where  the  jury,  who  try  an  a<5lion  of  trefpafs, 
give  lefs  damages  than  forty  fhillings,  the  plaintiff  fliall 
be  allowed   no  more  coils  than  damages,  unlefs  the  judge 

*  t  Rep.  146.  "  Cio.Jac.aai. 
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Ihall  certify  under  his  hand  that  the  freehold  or  title  of  the 
land  came  chiefly  in  queftion.  But  this  rule  now  admits  of 
two  exceptions  more,  which  have  been  made  by  fubfequent 
ftatutes.  One  Is  by  ftatute  8  &  9  W.  III.  c.  11.  which 
enadis,  that  in  all  aftions  of  trefpafs,  wherein  it  (hall  appear 
that  the  trefpafs  was  wilful  and  malicious,  and  it  be  fo  certi- 
fied by  the  judge,  the  plaintiff  Ihall  recover  fullcofts(5). 
Every  trefpafs  is  mailfuly  where  the  defendant  has  notice,  and 
is  efpecially  forewarned  not  to  come  on  the  land  j  as  every 
trefpafs  is  maltcious,  though  the  damage  may  not  amount  to 
forty  (hillings,  where  the  intent  of  the  defendant  plainly  ap- 
pears to  be  to  harafs  and  diftrcfs  the  plaintiff  (6).  The  other  [  ^15  3 
exception  is  by  ftatute  4  &  5  W.  &  M.  c.  23.  which  gives  full 
cofts  againft  any  inferior  tradefman,  apprentice,  or  other  dif- 
folute  perfon,  who  is  convicted  of  a  trefpafs  in  hawking, 
hunting,  fifliing,  or  fowling,  upon  another's  land.  Upon 
this  ftatute  it  has  been  adjudged,  that  if  a  perfon  be  an 
inferior  tradefman,  as  a  clothier  for  inftance,  it  matters 
not  what  qualification  he  may  have  in  point  of  ettate ;  but, 
if  he  be  guilty  of  fuch  trefpafs,  he  fliall  be  liable  to  pay  full 
cofts  *  (7). 

*  Lord  Raytn.  149. 


(5)  The  judge  muft  certify  in  open  court  after  the  trial,  other- 
wife  the  certificate  is  void.     2  Wilf.  21. 

(6)  If  a  perfon  has  notice  not  to  come  or  continue  upon  an- 
other's land,  as  if  "a  fportfman  has  notice  or  warning  not  to  come 
again,  or  to  go  off,  and  he  repeats  or  continues  the  trefpafs,  upon 
proof  of  this,  the  judges  think  themfelves  bound  to  certify  that 
the  trefpafs  is  wilful  and  malicious,  and  the  plaintiff  will  in  confe- 
quence  be  entitled  to  full  cofts.     1  Efp.  425. 

It  has^  been  determined  that  the  judge  was  bound  to  certify, 
although  the  notice  had  been  general  to  all  perfons  not  to  trefpafs 
upon  the  plaintiff's  lands,  and  given  four  years  before,  and  although 
the  defendant  was  unacquainted  with  the  boundaries  of  the  plain- 
tiff's eftate.     6T.  R.  11.     See  2  vol.  147.  p.  3. 

( 7 )  The  perfons  defcribed  in  the  4  &  5  W.  &  M.  c.  23.  are 
fubjed  to  pay  full  cofti,  though  the  damages  are  imder40j.,  with- 
out 
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out  any  certificate  of  the  judge  or  previous  notice  from  the  party. 
The  words  inferior  trade/man  are  fo  vague  that  the  court  of 
common  pleas  were  divided  in  opinion,  whether  a  perfon  who 
was  a  furgeon  and  apothecary  came  under  that  defcription. 
2  Wilf.  70; 

It  has  been  decided,  that  a  gentleman's  huntfman  is  not  a 
diffolute  perfon  under  this  aft  :  and  where  the  plaintiff  ftates  the 
defendant  in  his  declaration  to  be  3  diffolute  perfon,  or  other  per- 
fon mentioned  in  the  aft,  if  he  (hould  not  prove  him  fo  at  the  trial, 
ftill  he  may  recover  a  verdift  as  in  a  common  aftion  of  trefpafs. 
2  BU  Rep.  900. 
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CHAPTER   THE   THIRTEENTH. 


OF  NUSANCE. 


A  THIRD  fpecies  of  real  injuries  to  a  man's  lands  and 
tenements,  is  by  nufance.  Nufance,  nocumentumy  or 
annoyance,  fignifies  any  thing  that  worketh  hurt,  inconveni- 
ence, or  damage.  And  nufances  are  of  two  kinds  :  public  or 
common  nufances,  which  affe£l  the  public,  and  are  annoy- 
ance to  all  the  king's  fubje£ts :  for  which  reafon  we  muft 
refer  them  to  the  clafs  of  public  wrongs,  or  crimes  and 
mifdeinefnors :  and  private  nufances,  which  are  the  obje£ls 
of  our  prefent  confideration,  and  may  be  defined,  any  thing 
done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or 
hereditaments  of  another  *.  We  will  therefore,  firft,  mark 
out  the  feveral  kinds  of  nufances,  and  then  their  refpe£tive 
remedies. 

I.  In  difcuffing  the  feveral  kinds  of  nufances,  we  will 
confider,  firft,  fuch  nufances  as  may  afFe6t  a  man's  corporeal 
hereditaments,  and  then  thofe  that  may  damage  fuch  as  are 
incorporeal. 

I.  First,  as  to  corporeal  inheritances.  If  a  man  builds  a 
houfe  fo  clofe  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nufance, 
for  which  an  aftion  will  lie ''.  Likewife  to  ereft  a  houfe  or 
other  building  fo  near  to  mine,  that  it  obftrudls  my  antient 
lights  and  windows,  is  a  nufance  of  a  fimilar  nature  ^.     But 

»  Finch.  L.  188.  *  F.N.B,  184.  "  9  Rep.  38. 

in 
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in  this  latter  cafe  it  is  neceffary  that  the  windows  be  antlent ; 
that  is,  have  fubfifted  there  a  long  time  without  interruption ; 
other  wife  there  is  no  injury  done  (i).  For  he  hath  as  much 
right  to  build  a  new  edifice  upon  his  ground  as  I  have 
upon  mine;  fince  every  man  may  ere£t  what  he  pleafes 
upon  the  upright  or  perpendicular  of  his  own  foil,  fo  as 
not  to  prejudice  what  has  long  been  enjoyed  by  another; 
and  it  was  my  folly  to  build  fo  near  another's  ground*. 
Alfo,  if  a  perfon  keeps  his  hogs,  or  other  noifome  animals, 
fo  near  the  houfe  of  another,  that  the  ftench  of  them  incom- 
modes him  and  makes  the  air  unwholefome  (2),  this  is  an 
injurious  nufance,  as  it  tends  to  deprive  him  of  the  ufc  and 
benefit  of  his  houfe  *.  A  like  injury  is,  if  one's  neighbour 
fets  up  and  exercifes  any  ofFenfive  trade ;  as  a  tanner's,  a 
tallow-chandler's,  or  the  like ;  for  though  thefe  are  lawful 
and  neceffary  trades,  yet  they  (hould  be  exercifed  in  remote 
places ;  for  the  rule  is,  "ftc  utere  tuoy  ui  al'tenum  non  laedas :" 
this  therefore  is  an  aftionable  nufance  *^.  So  that  the 
nufances  which  afi^ft  a  man's  dtuelling  may  be  reduced  to 
thefe  three :  i .  Overhanging  it ;  which  is  alfo  a  fpecies  of 
trefpafs,  for  cujus  ejlfolum,  ejus  ejl  ufque  ad  coelum :  2.  Stopping 
antient  'lights :  and,  3.  Corrupting  the  air  with  noifome 
fmells  :  for  light  and  air  are  two  indifpenfablc  requifites  to 

"  Cro.  Eliz.  118.  Salk.  459.  *"  Cro.  Car.  510. 

*  9  Rep.  58. 


( I )  The  judges  now  hold,  that  lights  are  fufficiently  antient  to 
fupport  this  a£lion,  of  which  there  has  been  an  uninterrupted 
enjoyment  above  twenty  years. 

( 2  )  Lord  Mansfield  has  faid,  that  "  it  is  not  neceffary  that  the 
**  fmell  fhould  be  unwholefome ;  it  is  enough,  if  it  renders  the 
**  enjoyment  of  life  and  property  uncomfortable."     i  Burr.  337. 

So  alfo  it  will  be  a  nufance,  if  life  is  made  uncomfortable  by  the 
apprehenfion  of  danger ;  it  has  therefore  been  held  to  be  a  nufance, 
a  mifdemeanor,  to  keep  great  quantities  of  gun-powder  near 
dwclling-houfcs.     2  Str.  11 67. 

every 
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every  dwelling.  But  depriving  one  of  a  mere  matter  of  plea- 
fure,  as  of  a  fine  profpeft  by  building  a  wall,  or  the  like ; 
this,  as  it  abridges  nothing  really  convenient  or  neceflary,  % 
no  injury  to  tlie  fufierer,  and  is  therefore  not  an  adionable 
nufances.  ...  ^i  ,  .     :  . 

As  to  nufance  to  one's  lands:  if  one  ere£l:s  a  fmelting- 
houfe  for  lead  fo  near  the  land  of  another,  that  the  vapour 
and  fmoke  kills  his  corn  and  grafs,  and  damages  his  cattle 
therein,  this  is  held  to  be  a  nufance  •*.  And  by  confequence 
it  follows,  that  if  one  does  any  other  aft,  in  itfelf  lawful, 
which  yet  being  done  in  that  place  neceffarily  tends  to  the 
damage  of  another's  property,  it  is  a  nufance :  for  it  is  incum- 
bent on  him  to  find  fome  other  place  to  do  that  a£t,  where  it  [  218  3 
will  be  lefs  offenfive.  So  alfo,  if  my  neighbour  ought  to  fcour 
a  ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is 
an  aftionable  nufance '. 

With  regard  to  other  corporeal  hereditaments:  it  is  a 
nufance  to  flop  or  divert  water  that  ufes  to  run  to  another's 
meadow  or  mill  "^ ;  to  corrupt  or  poifon  a  water-courfe,  by 
erefting  a  dye-houfc  or  a  lime-pit  for  the  ufe  of  trade,  in  the 
upper  part  of  the  dream  •  j  or  in  fhort  do  any  aft  therein, 
that  in  it's  confequences  muft  neceiTarily  tend  to  the  preju- 
dice of  one's  neighbour.  So  clofely  does  the  law  of  England 
enforce  that  excellent  rule  of  gofpel-morality,  of  "  doing  to 
**  others,  as  we  would  they  (hould  do  unto  ourfelves.'* 

2-  As  to  incorporeal  hereditaments,  the  law  carries  itfelf 
with  the  fame  equity.  If  I  have  a  way,  annexed  to  my  eftate, 
acrofs  another's  land,  and  he  obftrufts  me  in  the  ufe  of  it, 
either  by  totally  flopping  it,  or  putting  logs  acrofs  it,  or 
ploughing  over  it,  it  is  a  nufance :  for  in  the  firft  cafe  I  can- 
not enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it 

«   9  Rep.  58.  k  F.N.B.  184. 

••  I  Roll.  Abr.  69.  •  9  Rep.  59.    s  Roll.  Abr.  141. 

*  Hileon  F.N.B.  427, 

fo 
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fo  comtnodioufly  as  I  ought "».  Alfo,  if  I  am  entitled  to  hold 
a  fair  or  market,  and  another  perfon  fets  up  a  fair  or  market 
fo  near  mine  that  he  does  me  a  prejudice,  it  is  a  nufance  to 
^  the  freehold  which  I  have  in  my  market  or  fair  ".  Bat  in 
order  to  make  this  out  to  be  a  nufance,  it  is  neceilary, 
I .  That  my  market  or  fair  be  the  elder,  otherwife  the  nufance 
lies  at  my  own  door.  2.  That  the  market  be  erefted  within 
the  third  part  of  twenty  miles  from  mine.  For  fir  Matthew 
Hale  °  conftrues  the  dietaj  or  reafonable  day's  journey  men- 
tioned by  BraftonP,  to  be  twenty  miles  j  as  indeed  it  is 
ufually  underftood,  not  only  in  our  own  law  "J,  but  alfo  in  the 
.  ,  civil ',  from  which  we  probably  borrowed  it.  So  that  if  the 
new  market  be  not  within  feven  miles  of  the  old  one,  it  is  no 
C  219  ]  nufance  :  for  it  is  held  reafonable  that  every  man  {hould  have 
a  market  within  one  third  of  a  day's  journey  from  his  own 
home ',  that  the  day  being  divided  into  three  parts,  he  may 
fpend  one  part  in  going,  another  in  returning,  and  the  third 
in  tranfafking  his  neceflary  bufinefs  there.  If  fuch  market  or 
fair  be  on  the  fame  day  with  mine,  it  is  prima  facie  a  nufance 
to  mine,  and  there  needs  no  proof  of  it,  but  the  law  will 
intend  it  to  be  fo ;  but  if  it  be  on  any  other  day,  it  may  be  a 
nufance  ;  though  whether  it  is  fo  or  not,  cannot  be  intended 
or  prefumed,  but  I  muft  make  proof  of  it  to  the  jury.  If  a 
ferry  is  eredied  on  a  river,  fo  near  another  antient  ferry  as  to 
draw  away  it's  cuftom,  it  is  a  nufance  to  the  owner  of  the 
old  one.  For  where  there  is  a  ferry  by  prefcription,  the 
owner  is  bound  to  keep  it  always  in  repair  and  readinefs,  for 
the  eafe  of  all  the  king's  fubjedls ;  otherwife  he  may  be  grie- 
voufly  amerced " :  it  would  be  therefore  extremely  hard,  if  a 
new  ferry  were  fufFered  to  fhare  his  profits,  which  does  not 
alfo  fliare  his  burthen.  But  where  the  reafon  ceafes,  the  law 
alfo  ceafes  with  it :  therefore  it  is  no  nufance  to  txtCt  a  mill 
fo  near  mine,  as  to  draw  away  the  cudom,  unlefs  the  miller 


«"  F.  N.  B.  1 83.     2  Roll.  Abr.  140.  ^2  Inft.  567. 

»  F.N.B.  148.     2  Roll.  Abr.  140.  '  f/.  2.  11.  1. 

o  Hale  on  F.N.  B.  184.  '2  Roll.  Abr.  140. 
'  /.  a.  c.  16. 

alfo 
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alfo  intercepts  the  water.  Neither  is  it  a  nufance  to  fet  up 
any  trade,  or  a  fchool,  in  a  neighbourhood  or  rivalfhip  with 
another:  for  by  fuch  emulation  the  public  are  like  to  be 
gainers ;  and,  if  the  new  mill  or  fchool  occafion  a  damage  to 
the  old  one,  it  is  damnum  ahfque  injuria  ^. 

n.  Let  us  next  attend  to  the  remedies,  which  the  law  has 
given  for  this  injury  of  nufance.  And  here  I  muft  premife 
that  the  law  gives  no  private  remedy  for  any  thing  but  a 
private  wrong.  Therefore  no  aElion  lies  for  a  public  or  com- 
mon nufance,  but  an  indiBment  only :  becaufe  the  damage 
being  common  to  all  the  king's  fubje£ls,  no  one  can  aflign  his 
particular  proportion  of'  it }  or  if  he  could,  it  would  be  ex- 
tremely hard,  if  every  fubje<9:  in  the  kingdom  were  allowed 
to  harafs  the  offender  with  feparate  a£tions.  For  this  reafon, 
no  perfon,  natural  or  corporate,  can  have  an  aftion  for  a 
public  nufance,  or  punifh  it ;  but  only  the  king  in  his  public 
capacity  of  fupreme  governor,  and  pater-familias  of  the  kmg-  r  320  1 
dom  ".  Yet  this  rule  admits  of  one  exception ;  where  a  private 
perfon  fufFers  fome  extraordinary  damage,  beyond  the  reft  of 
the  king's  fubjedts,  by  a  public  nufance  j  in  which  cafe  he 
fliall  have  a  private  fatisfaftion  by  action.  As  if,  by  means 
of  a  ditch  dug  acrofs  a  public  w:ay,  which  is  a  common  nu- 
fance, a  man  or  his  horfe  fufFer  any  injury  by  falling  therein ; 
there  for  this  particular  damage  (3),  which  is  not  common  to 
others,  the  party  fliall  have  his  a£lion "".  Alfo  if  a  man  hath 
abated,  or  removed,  a  nufance  which  offended  him,  (as  we 
may  remember  it  was  ftated  in  the  firft  chapter  of  this  book, 
that  the  party  injured  hath  a  right  to  do,)  in  this  cafe  he  is 
entitled  to  no  action  *.  For  he  had  choice  of  two  remedies ; 
either  without  fuit,  by  abating  it  himfelf,  by  his  own  mere 

'  Hale  on  F.N.B.  194.  *  Co.  Litt.  56.     5  Rep.  73. 

"  Vaugh.  341,  342.  "  9  Rep.  55. 


( 3 )  But  the  particular  damage  in  this  cafe  muft  be  direft,  and 
not  confequential,  as  by  being  delayed  in  a  journey  of  importance. 
BuU.  N,  P.  26. 

10  a£t 
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a£l  and  authority ;  or  by  fuit,  in  which  he  may  both  recover 
damages,  and  remove  it  by  the  aid  of  the  law :  but,  having 
made  his  ele£lion  of  one  remedy,  he  is  totally  precluded  from 
the  other. 

The  remedies  by  fuit  are,  i.  By  a£lion  en  the  cafe  for 
damages;  in  which  the  party  injured  (hall  only  recover  a 
fatisfai^ion  for  the  injury  fuftained  ;  but  cannot  thereby  re- 
move the  nufance.  Indeed  every  continuance  of  a  nufance  is 
held  to  be  a  frefti  one  ^  ;  and  therefore  a  frefh  aftion  will  lie, 
and  very  exemplary  damages  will  probably  be  given,  if,  after 
one  verdi£t  againft  him,  the  defendant  has  the  hardinefs  to 
continue  it.  Yet  the  founders  of  the  law  of  England  did  not 
rely  upon  probabilities  merely,  in  order  to  give  relief  to  the 
injured.  They  have  therefore  provided  two  other  aftions; 
the  ajjlfe  of  nufance,  and  the  writ  of  quod  perntittat  pro/iernere : 
which  not  only  give  the  plaintiff  fatisfa£lion  for  his  injury 
paft,  but  alfo  ftrike  at  the  root  and  remove  the  caufe  itfelf, 
the  nufance  that  occafioned  the  injury.  Thefe  two  a£lions 
however  can  only  be  brought  by  the  tenant  of  the  freehold ; 
fo  that  a  leffee  for  years  is  confined  to  his  adiion  upon  the 
cafe*. 

C  221  3  ^'  ^^  'ilPfi  9f  f^nfonce  is  a  writ :  wherein  it  is  dated  that 
the  party  injured  complains  of  fome  particular  fa£l  done,  ad 
nocumentum  liberi  tenementi  fuiy  and  therefore  commanding  the 
flieriflF  to  fummon  an  affife,  that  is  a  jury,  and  view  the  pre- 
mifes,  and  have  them  at  the  next  commiflion  of  affifes,  that 
juftice  may  be  done  therein  *  :  and,  if  the  affife  is  found  for 
the  plaintiff,  he  (hall  have  judgment  of  two  things ;  i.  To 
have  the  nufance  abated;  and,  2.  To  recover  damages \ 
Formerly  an  affife  of  nufance  only  lay  againft  the  very 
wrongdoer  himfelf  who  levied,  or  did  the  nufance  ;  and  did 
not  lie  againft  any  perfon  to  whom  he  had  alienated  the 
tenements,  whereon  the  nufance  was  fituated.  This  was  the 
immediate  reafon  for  making  that  equitable  provifion  in 

y  1  Leon.  pi.  1S9.  Oo.EIiz.  402.  *  F.N.  B.  183. 

'  FiDch.  L.  -289.  *  -9  R«p.  63. 

12  ftatute 
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ftatute  Weftm.  St.  13  Edw.  I.  c.  24.  for  granting  a  fimilar 
writ,  in  ca/u  con/imili,  where  no  former  precedent  was  to  be 
found.  The  ftatute  ena£ls,  that  "  de  caetero  non  recedant 
**  querentes  a  curia  domini  regis f  pro  eo  quod  tenementum  trans- 
«*  fertur  de  uno  in  alium;^  and  then  gives  the  form  of  a  new 
writ  in  this  cafe :  which  only  differs  from  the  old  one  in 
this,  that,  where  the  affife  is  brought  againft  the  very  per- 
fon  only  who  levied  the  nufance,  it  is  faid  '*  quod  A.  (the 
**  wrongdoer)  injujie  levavit  tale  nocumentum /*  but,  whert 
the  lands  are  aliened  to  another  perfon,  the  complaint  is 
againft  both  ;  "  quod  A.  (the  wrongdoer)  et  B.  (the  alienee) 
**  levaverunt^."  For  every  continuation,  as  was  before  faid, 
is  a  frefli  nufance ;  and  therefore  the  complaint  is  as  well 
grounded  againft  the  alienee  who  continues  it,  as  againft  the 
alienor  who  firft  levied  it. 

3.  Before  this  ftatute  the  party  injured,  upon  any  alien- 
ation of  the  land  wherein  the  nufance  was  fet  up,  was  driven 
to  his  quod  permittat  profternere ;  which  is  in  the  nature  of  a 
writ  of  right,  and  therefore  fubjedl  to  greater  delays  **.  This 
is  a  writ  commanding  the  defendant  to  permit  the  plaintiff 
to  abate,  quod  permittat  projiernere,  the  nufance  complained 
of;  and  unlefs  he  fo  permits,  to  fummon  him  to  appear  in  r  jj^j  1 
court,  and  ftiew  caufe  why  he  will  not  «.  And  this  writ 
lies  as  well^or  the  alienee  of  the  party  firft  injured,  as 
againjl  the  alienee  of  the  party  firft  injuring  ;  as  hath  been 
determined  by  all  the  judgesf .  And  the  plaintiff  fhall  have 
judgment  herein  to  abate  the  nufance,  and  to  recover  da- 
mages againft  the  defendant. 

Both  thefe  aftions,  of  ajfife  of  nufance  ^  and  of  quod  permit- 
tat profernercy  are  now  out  of  ufe,  and  have  given  way  to  the 
aftion  on  the  cafe  ;  in  which,  as  was  before  obferved,  no 
judgment  can  be  had  to  abate  the  nufance,  but  only  to  re- 
cover damages.  Yet,  as  therein  it  is  not  neceffary  that  the 
freehold  fliould  be  in  the  plaintiff  and  defendant  refpedively, 

«  9  Rep.  55.  e  F.N. 8.124. 

«>  2  Inft.  405.  »  5  Rep.  100,  101. 
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as  it  muft  be  in  thefe  real  a£tlons»  but  it  is  maintainable  by 
one  that  hath  pofTefRon  only,  againft  another  that  hath  like 
pofieffion,  the  procefs  is  therefore  eafier  :  and  the  effect  will 
be  much  the  fame,  unlefs  a  man  has  a  very  obftinate  as  well 
as  an  ill-natured  neighbour :  who  had  rather  continue  to  pay 
damages  than  remove  his  nufance.  For  in  fuch  a  cafe, 
recourfe  muft  at  laft  be  had  to  the  old  and  fure  remedies, 
which  will  effectually  conquer  the  defendant's  perverfenefs, 
by  fending  theflieriff  with  his  poffe  comitatusy  or  power  of  the 
county,  to  level  it.; 
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CHAPTER   THE   FOURTEENTH. 

OF  WASTE. 


THE  fourth  fpecies  of  injury,  that  may  be  offered  to 
one's  real  property,  is  by  wq/iey  or  deftrudlion  in  lands 
and  tenements.  What  (hall  be  called  wade  was  conOdered 
at  large  in  a  former  volume  ^,  as  it  was  a  means  of  for- 
feiture, and  thereby  of  transferring  the  property  of  real 
ellates.  I  (hall  therefore  here  only  beg  leave  to  remind  the 
fludent,  that  wafte  is  a  fpoil  and  deftru6lion  of  the  eftate, 
either  in  houfes,  woods,  or  lands ;  by  demolifhing  not  the 
temporary  profits  only,  but  the  very  fubflance  of  the  thing ; 
thereby  rendering  it  wild  and  defolate  ;  which  the  common 
law  exprefles  very  flgnificantly  by  the  word  vajlum  :  and  that 
this  vaftunty  or  wafte,  is  either  voluntary,  or  permiflive ;  the 
one  by  an  adiual  and  deflgned  demolition  of  the  lands, 
woods,  and  houfes  j  the  other  arifing  from  mere  negligence, 
and  want  of  fufHcient  care  in  reparations,  fences,  and  the 
like.  So  that  my  only  builnefs  is  at  prefent  to  ihew,  to 
whom  this  wafte  is  an  injury  ;  and  of  courfe  who  is  entitled 
to  any,  and  what,  remedy  by  a£lion. 

I.  The  perfons,  who  may  be  injured  by  wafte,  are  fuch 
as  have  fome  intereji  in  the  eftate  wafted  *,  for  if  a  man  be  the 
abfolute  tenant  in  fee-fimple  (i),  without  any  incumbrance  or 

*  See  vol.  II.  ch.  18. 


( I )  A  tenant  in  fee-tail  has  the  fame  uncontrolled  and  unlimited 
power  in  committing  wafte,  as  a  tenant  in  fee-flmple. 
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charge  on  the  premifes,  he  may  commit  whatever  wafte  his 
own  indifcretion  may  prompt  him  to,  without  being  im- 
peachable or  accountable  for  it  to  any  one.  And,  though 
lais  heir  is  fure  to  be  the  fufFerer,  yet  nemo  eji haeres  viventis ; 
no  man  is  certain  of  fucceeding  him,  as  well  on  account  of 
the  uncertainty  which  (hall  die  firft,  as  alfo  becaufe  he  has  it 
in  his  own  power  to  conftitute  what  heir  he  pleafes,  accord- 
ing to  the  civil  law  notion  of  an  haeres  natus  and  an  haeres 
JaElus :  or,  in  the  more  accurate  phrafeology  of  our  Englifli 
law,  he  may  aliene  or  devife  his  eftate  to  whomever  he 
thinks  proper,  and  by  fuch  alienation  or  devife  may  diGn- 
herit  his  heir  at  law.  Into  whofe. hands  foever  therefore  the 
eftate  wafted  comes,  after  a  tenant  in  fee-fimple,  though 
the  wafte  is  undoubtedly  damnuniy  it  is  damnum  abfque 
injuria. 

One  fpecies  of  intereft,  which  is  injured  by  wafte,  is 
that  of  a  perfon  who  has  a  right  of  common  in  the  place 
wafted  i  efpecially  if  it  be  common  of  eftovers,  or  a  right 
of  cutting  and  carrying  away  wood  for  houfe-bote,  plough- 
bote,  5s*c.  Here,  if  the  owner  of  the  wood  demolifties  the 
whole  wood,  and  thereby  deftroys  all  poffibility  of  taking 
eftovers,  this  is  an  injury  to  the  commoner,  amounting  to 
no  lefs  than  a  diffeiGn  of  his  common  of  eftovers,  if  he 
choofes  fo  to  conGder  it ;  for  which  he  has  his  remedy  to 
recover  pofleffion  and  damages  by  affife,  if  entitled  to  a  free- 
hold in  fuch  common;  but  if  he  has  only  a  chattel  intereft, 
then  he  can  only  recover  damages  by  an  a^ion  on  the  cafe 
for  this  wafte  and  deftrufbion  of  the  woods,  out  of  which 
his  eftovers  were  to  ifllie  ''. 

But  the  moft  ufual  and  important  intereft,  that  is  hurt 
by  this  commiffion  of  wafte,  is  that  of  him  who  hath  the  re- 
mainder or  reverGon  of  the  inheritance,  after  a  particular  eftate 
for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it  the  tenant  in  dower  or  by  curtefy,  who  was  anfwerable 
for  wafte  at  the  common  law*^,  or  the  leflce  for  life  or  years, 

*>  F.  N.B.  59,     9  Rep.  112,  *  2  Inft,  299. 

who 
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who  was  firft  made  liable  by  the  ftatutes  of  Marlbridge  **  and 
of  Glocefter  *,)  if  the  particular  tenant,  I  fay,  commits  or 
fufFers  any  wafte,  it  is  a  manifeft  injury  to  him  that  has  the 
inheritance,  as  it  tends  to  mangle  and  difmember  it  of  it's 
moft  defirable  incidents  and  ornaments,  among  which  timber 
and  houfes  may  juftly  be  reckoned  the  principal.  To  him 
therefore  in  remainder  or  reverfion,  to  whom  the  inheritance 
appertains  in  expediancy  ^,  the  law  hath  given  an  adequate 
remedy.  For  he,  who  hath  the  remainder  ^or  ///^  only,  is 
not  entitled  to  fue  for  wafte;  fince  his  intereft  may  never 
perhaps  come  into  pofleffion,  and  then  he  hath  fuffered  no 
injury  (2).  Yet  a  parfon,  vicar,  arch-deacon,  prebendary, 
and  the  like,  who  are  feifed  in  right  of  their  churches  of  any 
remainder  or  reverfion,  may  have  an  a£lion  of  wafte ;  for 
they,  in  many  cafes,  have  for  the  benefit  of  the  church  and 
of  the  fucceflbr  a  fee-fimple  qualified :  and  yet,  as  they  are 
not  feifed  in  their  own  right,  the  writ  of  wafte  (hall  not  fay, 
ad  exhaeredationem  i^tus,  as  for  other  tenants  in  fee-fimple  j 
but  ad  exhaeredationem  eccleftae,  in  whofe  right  the  fee-fimple 
is  holden  *. 

II.  The  redrefs  for  this  injury  of  wafte  is  of  two  kinds  ; 
preventive,  and  corre£live ;  the  former  of  which  is  by  writ 
of  eftrepementy  the  latter  by  that  of  iva/ie. 

I.  EsTREPEMENT  IS  an  old  French  word,  fignifying  the 
fame  as  wafte  or  extirpation  :  and  the  writ  of  efirepement  lay 

**  52  Hen.  Ill,  c.  23.  '  Co.  Litt.  53. 

«  6  Ed.  I,  c.  5.  «7i-i<f.  341. 

( 2 )  No  perfon  is  entitled  to  an  a6^ion  of  wafte  againft  a  tenant 
for  life,  but  he  who  has  the  immediate  eftate  of  inheritance  in  re- 
mainder or  reverfion,  expe£tant  upon  the  eftate  for  life.  If  be- 
tween the  eftate  of  the  tenant  for  life  who  commits  wafte,  and  the 
fubfequent  eftate  of  inheritance,  there  is  interpofed  an  eftate  of 
freehold  to  any  perfon  in  ejfey  then,  during  the  continuance  of  fuch 
interpofed  eftate,  the  aftion  of  wafte  is  fufp^nded  ;  and  if  the  firft 
tenant  for  fife  dies  during  the  continuance  of  fuch  interpofed  eftate, 
the  adion  is  gone  for  ever.     Harg.  Co.  Litt.  zii.b. 
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at  the  common  law,  after  judgment  obtained  in  any  a^ion 
real  *,  and  before  pofleffion  was  delivered  by  the  flieriff }  to 
ftop  any  wafte  which  the  vanquiftied  party  might  be  tempted 
to  commit  in  lands,  which  were  determined  to  be  no  longer 
his.  But  as  in  fome  cafes  the  demandant  may  be  juftly 
apprehenfive,  that  the  tenant  may  make  wafte  or  ejirepement 
pending  the  fuit,  well  knowing  the  weaknefs  of  his  title, 
therefore  the  ftatute  of  Glocefter*  gave  another  writ  of 
ejirepementy  pendente  placlto,  commanding  the  fheriff  firmly 
216  l'®  inhibit  the  tenant  ^^  nefaciat  vq/iiim  vel  ejirepetnentum  pen^ 
'*  denteplacito  diSio  indifcujfo  ^"  And,  by  virtue  of  either  of 
thefe  writs  the  (heriff  may  refift  them  that  do,  or  oflFer  to  do 
wafte  ;  and,  if  otherwife  he  cannot  prevent  them,  he  may 
lawfully  imprrfon  the  wafters,  or  make  a  warrant  to  others 
to  imprifon  them :  or,  if  neceffity  require,  he  may  take  the 
poje  comitatus  to  his  afliftance.  So  odious  in  the  fight  of  the 
law  is  wafte  and  deftru£iion  '.  In  fuing  out  thefe  two  writs 
this  difference  was  formerly  obferved  ;  that  in  adlions  merely 
pofTeflbry,  where  no  damages  are  recovered,  a  writ  of  ejirepe- 
ment might  be  had  at  any  time  pendente  lite,  nay  even  at  the 
time  of  fuing  out  the  original  writ,  or  firft  procefs :  but, 
in  an  aftion  where  damages  were  recovered,  the  demandant 
could  only  have  a  writ  of  ejirepementy  if  he  was  apprehenfive 
of  wafte  after  verdi£t  had  °  ;  for,  with  regard  to  wafte  done 
before  the  verdift  was  given,  it  was  prefumed  the  jury  would 
confider  that  in  afleffing  the  quantum  of  damages.  But  now 
it  feems  to  be  held,  by  an  equitable  conftru£lion  of  the  ftatute 
of  Glocefter,  and  in  advancement  of  the  remedy,  that  a  writ 
of  ejirepementy  to  prevent  wafte,  may  be  had  in  every  ftage, 
as  well  of  fuch  anions  wherein  daiiiages  are  recovered,  as  of 
thofe  wherein  only  pofleffion  is  had  of  the  lands;  for  per- 
adventure,  faith  the  law,  the  tenant  may  not  be  of  ability  to 
fatisfy  the  demandant  his  full  damages".  And  therefore  now, 
in  an  aiSlion  of  wafte  itfelf,  to  recover  the  place  wafted  and 
alfo  damages,  a  writ  of  ejirepement  will  lie,  as  well  before  a$ 

»  3-Inft.  338.  '  2  Inft.  329. 

*  eEdw.I.c.  13.  ">  F.N.B.  60,  64. 

»je<gi/2.77.  »  W-wf.  61. 

after 
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after  judgment.  For  the  plaintifF  cannot  recover  damages 
for  more  v»fte  than  is  contained  in  his  original  complaint ; 
neither  is  he  at  liberty  to  affign  or  give  in  evidence  any  wafte 
made  after  the  fuing  out  of  the  writ :  it  is  therefore  reafonablc 
that  he  (hould  have  this  writ  oi  preventive  juftice,  fince  he  is 
in  his  prefent  fuit  debarred  of  any  farther  remedial*.  If  a  writ 
of  ejirepementi  forbidding  wafte,  be  dire£led  and  delivered  to 
the  tenant  himfelf,  as  it  may  be,  and  he  afterwards  proceeds 
to  commit  wafte,  an  afiion  may  be  carried  on  upon  the 
foundation  of  this  writ ;  wherein  the  only  plea  of  the  tenant  r  227  T 
can  be,  non  fecit  vajium  contra  prohibitionem :  and,  if  upon 
verdict  it  be  found  that  he  did,  the  plaintiff  may  recover, 
cofts  and  damages  p,  or  the  party  may  proceed  to  punifh  the 
defendant  for  the  contempt :  for  if,  after  the  writ  directed 
and  delivered  to  the  tenant  or  his  fervants,  they  proceed  to 
commit  wafte,  the  court  will  imprifon  them  for  this  contempt 
of  the  writ «?.  But  not  fo,  if  it  be  direfled  to  the  {heriff,  for 
then  it  is  incumbent  upon  him  to  prevent  the  ejirepement  ab- 
folutely,  even  by  raifing  the  poffe  comitatus,  if  it  can  be  done 
no  other  way. 

Besides  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wafte 
and  deftru^ion,  will  grant  an  injun£lion  in  order  to  ftay 
wafte,  until  the  defendant  (hall  have  put  in  his  anfwer,  and 
the  court  (hall  thereupon  make  further  order.  Which  is  now 
become  the  moft  ufual  way  of  preventing  wafte. 

2-  A  WRIT  of  wa^e  is  alfo  an  a£tion,  partly  founded  upon 
the  common  law,  and  partly  upon  the  ftatute  of  Glocefter  ' ; 
and  may  be  brought  by  him  who  hath  the  immediate  eftate  of 
inheritance  in  reverfion  or  remainder,  againft  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  curtefy,  or  tenant  for 
years.  This  a£lion  is  alfo  maintainable  in  purfuance  of  fta- 
tute »  Weftm.  2.  by  one  tenant  in  common  of  the  inherit- 

"  5  Rep.  115.  «•  6Ed.  I.  c.  5. 

P  Moor.  100.  »  13  E(1.I.  c.  22. 

H  Hgb.  85. 
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ance  againft  another^  who  makes  waite  in  the  eftate  holden 
in  common.  The  equity  of  which  ilatute  extends  to  joint- 
tenants,  but  not  to  coparceners ;  becaufe  by  (the  old  law 
coparceners  might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  wade,  but  te- 
nants in  common  and  joint-tenants  could  not ;  and  there- 
fore the  ftatute  gave  them  this  remedy,  compelling  the  de- 
fendant either  to  make  partition,  and  take  the  place  wafted  to 
his  own  fhare,  or  to  give  fecurity  not  to  commit  any  farther 
[  "/-'^  wafte  ^  But  thefe  tenants  in  common  and  joint-tenants  are 
r  228  3  not  liable  to  the  penalties  of  the  ftatute  of  Glocefter,  which 
extends  only  to  fuch  as  have  life-eftates,  and  do  wafte  to  the 
prejudice  of  the  inheritance.  The  wafte  however  muft  be 
fomething  conliderable;  for  if  it  amount  only  to  twelve  pence, 
or  fome  fuch  petty  fum,  the  plaintiiF  fliall  not  recover  in  an 
adlion  of  wafte :  nam  de  minimis  non  curat  lex  "  (2). 

This  action  of  wafte  is  a  mixed  a£tion  ;  partly  real,  fo  far 
as  it  recovers  land;  and  partly  pcrfonal,  fo  far  as  it  recovers 
damages.     For  it  is  brought  for  both  thofe  purpofes  j  and,  i£ 
the  wafte  be  proved,  the  plaintiff  ftiall  recover  the  thing  or 
place  wafted,  and  alfo  treble  damages  by  the  ftatute  of  Glo- 
cefter.    The  writ  of  wafte  calls  upon  the  tenant  to  appear 
and  (hew  caufe  why  he  hath  committed  wafte  and  deftrudion 
in  the  place  named,  ad  exhaeredationemy  to  the  dinnherifon, 
of  the  plaintiff*.     And  if  the  defendant  makes  default,  or 
does  not  appear  at  the  day  affigned  him,  then  the  flieriff  is 
to  take  with  him  a  jury  of  twelve  men,  and  go  in  perfon  to 
the  place  alleged  to  be  wafted,  and  there  inquire  of  the  wafte 
done,  and  the  damages ;  and  make  a  return  or  report  of  the 
fame   to    the  court,  upon  which  report    the   judgment  is 
founded  *.     For  the  law  will  not  fuffer  fo  heavy  a  judgment, 
as  the  forfeiture  and  treble  damages,  to  be  pafled  upon  a 
mere  default,  without  full  affurancc  that  the  fa£i:  is  according 
as  it  is  ftated  in  the  writ.     But  if  the  defendant  appears  to 
the  writ,  and  a/?^r«;ar^j- fuffers  judgment  to  go  againft  him 

«  a  Inft.  403,  404.  "  F.  N.  B.  55. 

"  Finch.  L.  29.  "  Poph.  24. 


2)  SeeaB.  &P.86. 
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by  default,  or  upon  a  tiihi/  dicit,  (when  he  makci'  no  anfwer, 
puts  in  no  plea,  in  defence,)  this  amounts  to  a  confefSon  of 
the  wafte ;  fince,  having  once  appeared,  he  cannov'.  now  pre- 
tend ignorance  of  the  charge.  Now  therefore  the  fheriflF 
fhall  not  go  to  the  place  to  inquire  of  the  fait,  whether  any 
wafte  hcvs,  or  has  not,  been  committed  j  for  this  is  already 
afcertained  by  the  filent  confefllon  of  the  defendant :  but  he 
ihall  only,  as  in  defaults  upon  other  actions,  make  inquiry 
of  the  quaritum  of  damages  '.  'Die  defendant,  on  the  trial, 
may  give  in  evidence  any  thing  that  proves  there  was  no  wafte  [  229  ] 
committed,  as  that  the  deftruftion  happened  by  lightning, 
tempeft,  the  king's  enemies,  or  other  inevitable  accident^  (3). 
But  it  is  no  defence  to  fay,  that  a  ftranger  did  the  wafte,  for 
againft  him  the  plaintiff  hath  no  remedy :  though  the  de- 
fendant is  entitled  to  fue  fuch  ftjanger  in  an  aftion  of  tref- 
pafs  vz  et  armisf  and  Ihall  recover  the  damages  he  has  fuf- 
fered  in  confequence  of  fuch  unlawful  aft  '. 

When  the  wafte  and  damages  are  thus  afcertained,  either 
by  confeffion,  verdidt,  or  inquiry  of  the  flieriff,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5.  that  the 
plaintiff  fliall  recover  the  place  wafted  j  for  which  he  has 
immediately  a  writ  oifej/trif  provided  the  particular  eftate  be 
ftill  fubfifting,  (for,  if  it  be  expired,  there  can  be  no  for- 
feiture of  the  land,)  and  alfo  that  the  plaintiff  ftiall  recover 

r  Cro.  Eliz.  18.  290.  »  Law  of  rafiprius,  l\^. 

*  Co.  Litt.  53. 

(3)  A6tion  on  the  cafe  doth  not  lie  for  permiffive  wafte,  5  Rep, 
13.  Hale  MSS.  The  cafe  cited  by  lord  Hale,  is  that  of  the 
countefs  of  Salop,  who  brought  an  aftion  on  the  cafe  againft  har 
tenant  at  will,  for  negligently  keeping  Lis  fire,  thil  the  houfe  was 
burnt ;  and  the  whole  court  held  that  neither  aftion  on  the  cafe 
nor  any  other  ad.ion  lay  ;  becaufe  at  common  law,  and  before  the 
ftatute  of  Glocefter,  aftion  did  not  lie  for  wafte  againft  tenant 
for  life  or  years,  or  any  other  tenant  conung  in  by  agreement  of 
parties,  and  tenant  at  will  ie  not  within  the  ftatute.  But  if 
tenant  at  will  ftipulates  with  his  leffor  to  be  refponfible  for  fire  by 
negligence,  or  for  otiter  permiflive  wafte,  without  doubt  an  aftion 
will  lie  on  fuch  exprefs  agreement.     The  fame  obfervation  Holds 

with 
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treble  the  riamages  aflefled  by  the  jury ;  which  he  muft 
obtain  in  tKe  fame  manner  as  all  other  damages,  in  a£tions 
perfonal  and  mixed,  are  obtained,  whether  the  particular 
eftate  be  f,*xpired,  or  ftill  in  being.  ;  « 


with  refpeft  to  tenants  for  life  or  years  before  the  ftatute  of  Glo- 
cefter ;  for  though  the  law  did  not  make  them  liable  to  any  a^on, 
yet  it  did  not  reftrain  them  from  making  themfelves  liable  by 
agrreement.  At  the  common  law,  leffees  were  not  anfwerable  to 
landlords  for  accidental  or  negligent  burning ;  for  as  to  fires  by 
accident,  it  is  expreffed  in  Fleta,  that  fortuna  ignis  vel  hujufmodi 
eventus  innpinati  omnes  tenentes  excufant ;  and  lady  Shrewfbury's 
cafe  is  a  rlireft  authority  to  prove  that  tenants  are  equally  excuf- 
able  for  fires  by  negligence.  Fletat  lib.  i.  c.  12.  Then  came  the 
ftatute  of  Glocefter,  which,  by  making  tenants  for  Ufe  and  years 
liable  to  wafte  without  exception,  confequently  rendered  them 
anfiwerable  for  deftruAion  by  fire ;  but  now  by  the  6  Ann.  c.  31. 
the  antient  law  is  reftored,  for  the  fl;atute  of  Anne  exempts  all 
perfons  from  aftions  for  accidental  fire  in  any  houfe,  except  in 
the  cafe  of  fpecial  agreements  between  landlord  and  tenant.  It 
has  been  doubted  under  this  ftatute,  whether  a  covenant  to  repair, 
generally  extends  to  the  cafe  of  fire,  and  fo  becomes  an  agree- 
ment within  the  ftatute ;  and  therefore,  where  it  is  intended  that 
the  tenant  (hall  not  be  liable,  it  is  moft  ufual  in  the  covenant  for 
repairing,  exprefsly  to  except  accidents  by  fire.  See  Harg,  Co* 
Lit.  57.  a. 
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CHAPTER    THE   FIFTEENTH. 

OP  SUBTRACTION. 

SUBTRACTION,  which  is  the  fifth  fpecies  of  injuries 
afFe£ling  a  man's  real  property,  happens  when  any  per- 
fon  who  owes  any  fuit,  duty,  cuftom,  or  fervice  to  another, 
withdraws  or  neglefts  to  perform  it.  It  differs  from  a  dif- 
feifin,  in  that  this  is  committed  without  any  denial  of  the  right, 
confining  merely  of  non-performance ;  that  ftrikes  at  the 
very  title  of  the  party  injured,  and  amounts  to  an  oufter  or 
zCtuzl  difpoffeflion*  Sabtra£lion  however,  being  clearly  an 
injury,  is  remediable  by  due  courfe  of  law  :  but  the  remedy 
differs  according  to  the  nature  of  the  fcrvices ;  whether  they 
be  due  by  virtue  of  any  tenure,  or  by  cuftom  only. 

I.  Fealty,  fuit  of  court,  and  rent,  are  duties  and  fer- 
vices  ufually  iffuing  and  arifing  ratione  tenurae,  being  the 
conditions  upon  which  the  antient  lords  granted  out  their 
lands  to  their  feudatories :  whereby  it  was  ftipulated,  that 
they  and  their  heirs  fhould  take  the  oath  of  fealty  or  fidelity 
to  their  lord,  which  Vas  the  feodal  bond  or  Commune  vinculum 
between  lord  and  tenant ;  that  they  fliould  do  fuit,  or  duly 
attend  and  follow  the  lord's  courts,  and  there  from  time  to 
time  give  their  affiftance,  by  ferving  on  juries,  either  to  de- 
cide the  property  of  their  neighbours  in  the  court-baron,  or 
correft  their  mifdemefnors  in  the  court-leet;  and,  laftly, 
that  they  fhould  yield  to  the  lord  certain  annual  ftated 
returns,  in  military  attendance,  in  provifions,  in  arms,  in 
matters  of  ornament  or  pleafure,  in  ruftic  employments  or 
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prsedial  labours,  or  (which  is  injlar  omnium)  in  money, 
which  will  provide  all  the  reft  •,  all  which  are  comprifed 
under  the  one  general  name  of  reditus,  return,  or  rent.  And 
the  fubtraftion  or  non-obfervance  of  any  of  thefe  conditions, 
by  negle£ling  to  fwear  fealty,  to  do  fuit  of  court,  or  to  ren- 
der the  rent  or  fervice  referved,  is  an  injury  to  the  freehold 
of  the  lord,  by  diminiftiing  and  depreciating  the  value  of  his 
feignory. 

The  general  remedy  for  all  thefe  is  by  dijlrefs  s  and  it  is 
the  only  remedy  at  the  common  law  for  the  two  firft  of  them. 
The  nature  of  diftrefles,  their  incidents  and  confequences, 
we  have  before  more  than  once  explained  *  :  it  may  here  fuf- 
fice  to  remember,  that  they  are  a  taking  of  beads,  or  other 
perfonal  property,  by  way  of  pledge  to  enforce  the  perform- 
ance of  fomething  due  from  the  party  diftreined  upon.  And 
for  the  mod  part  it  is  provided  that  diftrefles  be  reafonable 
and  moderate  ;  but  in  the  cafe  of  diftrefs  for  fealty  or  fuit  of 
court,  no  diftrefs  can  be  unreafonable,  immoderate,  or  too 
large  •* :  for  this  is  the  only  remedy  to  which  the  party 
aggrieved  is  entitled,  and  therefore  it  ought  to  be  fuch  as  is 
fufficiently  compulfory ;  and,  be  it  of  what  value  it  will, 
there  is  no  harm  done,  efpecially  as  it  cannot  be  fold  or  made 
away  with,  but  muft  be  reftored  immediately  on  fatisfaftion 
made.  A  diftrefs  of  this  nature,  that  has  no  bounds  with 
regard  to  it's  quantity,  and  may  be  repeated  from  time  ta 
time,  until  the  ftubbornnefs  of  the  party  is  conquered,  is 
called  z  dijlrefs  infinite  i  which  is  alfo  ufed  for  fome  other 
purpofes,  as  in  fummoning  jurors,  and  the  like. 

Other  remedies  for  fubtraftion  of  rents  or  fervices  are, 
I .  By  adlion  of  debty  for  the  breach  of  this  exprefs  contract, 
of  which  enough  has  been  formerly  faid.  This  is  the  moft 
ufual  remedy,  when  recourfe  is  had  to  any  zdxoti  at  all  for 
the  recovery  of  pecuniary  rents,  to  which  fpecies  of  render 
almoft  all  free  fervices  are  now  reduced,  fince  the  abolition 
of  the  military  tenures.     But  for  a  freehold  rent,  referved  on 

'  S«epag.  6.  us.  "  Finch.  L.  285. 
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a  leafe  for  life,  ^c.  no  a£l:ion  of  debt  lay  by  the  common  law, 
during  the  continuance  of  the  freehold  out  of  which  it  iffued  *= ; 
for  the  law  would  not  fufFer  a  real  injury  to  be  remedied  by 
an  action  that  was  merely perfonal.  However  by  the  ftatutes 
B  Ann.  c.14.  and  5  Geo.  III.  c.17.  a6lions  of  debt  may  now 
be  brought  at  any  time  to  recover  fuch  freehold  rents.  2.  An 
affife  of  mort  d^ancejior  or  novel  dijjeiftn  will  lie  of  rents  as  well 
as  of  lands**;  if  the  lord,  for  the  fake  of  trying  the  poflTeflbry 
right,  will  make  it  his  eleftion  to  fuppofe  himfelf  oufted  or 
difleifed  thereof.  This  is  now  feldom  heard  of ;  and  all  other 
real  a£tions  to  recover  rent,  being  in  the  nature  of  writs  of 
right,  and  therefore  more  dilatory  in  their  progrefs,  are  en- 
tirely difufed,  though  not  formally  abolilhed  by  law.  Of  this 
fpecies  however  is,  3.  The  writ  de  confuetudinihus  et  fervitiis, 
which  lies  for  the  lord  againft  his  tenant,  who  withholds  from 
him  the  rents  and  fervices  due  by  cuflom,  or  tenure,  for  his 
land  *^.  This  compels  a  fpecific  payment  or  performance  of 
the  rent  or  fervice  ;  and  there  are  alfo  others,  whereby  the 
lord  (hall  recover  the  land  itfelf  in  lieu  of  the  duty  withheld. 
As,  4.  The  writ  of  cejfavit ;  which  lies  by  the  ftatutes  of 
Glocefler,  6  Edward  I.  c.  4.  and  of  Weftm.  a.  13  Edw.  L 
c.  %\.  and  41.  when  a  man  who  holds  lands  of  a  lord  by  rent 
or  other  fervices,  negledis  or  cenfts  to  perform  his  fervices  for 
two  years  together  \  or  where  a  religious  houfe  hath  lands 
given  it,  on  condition  of  performing  feme  certain  fpiritual 
fervice,  as  reading  prayers  or  giving  alms,  and  neglects  it; 
in  either  of  which  cafes,  if  the  cejjer  or  negledl  have  conti- 
nued for  two  years,  the  lord  or  donor  and  his  heirs  fhall  have 
a  writ  of  cejfavit  to  recover  the  land  'n(e\{,  eo  quod  tenens  tnfa- 
ciendis  fervitiis  per  biennium  jam  cejfavit  ^ .  In  like  manner,  by 
the  civil  law,  if  a  tenant  who  held  lands  upon  payment  of 
rent  or  fervices,  or  *'  jure  emphyteutico"  negle£ted  to  pay  or 
perform  them  per  totum  trienniuniy  he  might  be  ejected  from 
fuch  emphyteutic  lands  «.  But  by  the  ftatute  of  Glocefter, 
the  cejfavit  does  not  lie  for  lands  let  upon  fee-farm  rents,  un- 

«  1  Roll.  Abr.  595.  '  Ibid.  008. 

*  F.N.B.  195.         '  e  Cod.  4.  66.  2. 
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lefs  they  have  lain  frefli  and  uncultivated  for  two  years,  and 
C  ^33  ]  there  be  not  fufficientdiftrefs  upon  the  premifes;  or  unlefsthe 
tenant  hath  fo  enclofed  the  land,  that  the  lord  cannot  come 
upon  it  to  diflrein ''.  For  the  law  prefers  the  fimple  and 
ordinary  remedies,  by  diftrefs  or  by  the  adiions  juft  now  men- 
tioned, to  this  extraordinary  one  of  forfeiture  for  a  cejfavit : 
and  therefore  the  fame  fiatute  of  Glocefter  has  provided  far- 
ther, that  upon  tender  of  arrears  and  damages  before  judg- 
ment, and  giving  fecurlty  for  the  future  performance  of  the 
fervices,  the  procefs  (hall  be  at  an  end,  and  the  tenant  (hall 
retain  his  land  j  to  which  the  ftatute  of  Weftm.  2.  conforms, 
fo  far  as  may  ftand  with  convenience  and  reafon  of  law  "'.  It 
is  eafy  to  obferve,  that  the  ilatute  ''  4  Geo.  II.  c.  28.  (which 
permits  landlords  who  have  a  right  of  re-entry  for  non-pay- 
ment of  rent,  to  ferve  an  ejeftment  on  their  tenants,  when 
half  a  year's  rent  is  due,  and  there  is  no  fufficient  diftrefs  on 
the  premifes)  is  in  fome  meafure  copied  from  the  antient  writ 
of  cejfavit :  efpecially  as  it  may  be  fatisfied  and  put  an  end  to 
in  a  fimilar  manner,  by  tender  of  the  rent  and  cofts  within 
fix  months  after.  And  the  fame  remedy  is,  in  fubftance, 
adopted  by  ftatute  11  Geo.  II.  c.  19.  §  16.  which  enafts, 
that  where  any  tenant  at  rack-rent  ftiall  be  one  year's  rent  in 
arrear,  and  ftiall  defert  the  demifed  premifes,  leaving  the  fame 
uncultivated  or  unoccupied,  fo  that  no  fufiicient  diftrefs  can 
be  had  :  two  juftices  of  the  peace  (after  notice  aftixed  on  the 
premifes  for  fourteen  days  without  efi^e£t)  may  give  the  land- 
lord poffeflion  thereof,  and  thenceforth  the  leafe  fliall  be  void. 
5.  There  is  alfo  another  very  eff«6lual  remedy,  which  takes 
place  when  the  tenant  upon  a  writ  of  aflife  for  rent,  or  on  a 
replevin,  difowns  or  difclaims  his  tenure,  whereby  the  lord 
lofes  his  verdift :  in  which  cafe  the  lord  may  have  a  writ  of 
right, yi/r  difclaimerf  grounded  on  this  denial  of  tenure  ;  and 
(hall,  upon  proof  of  the  tenure,  recover  back  the  land  itfelf 
fo  holden,  as  a  puniftiment  to  the  tenant  for  fuch  his  falfe 
difclaimer  *.  This  piece  of  retaliating  juftice,  whereby  the 
tenant  who  endeavours  to  defraud  his  lord  is  himfelf  deprived 
of  the  eftate,  as  it  evidently  proceeds  upon  feodal  principles, 

"  F.N.B.  209.     2  Inft.  298.  *  See  pag.  20«. 

>  2  Inft. 401. 460.  '  Finch.L.  270,  37i> 
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fo  it  is  exprefsly  to  be  met  with  in  the  feudal  conftitutions  ° : 
*'  vafalluSi  qui  abnegavit  feudum  ejufve  conditionem,  exfp^ 
<«  liabitur:' 

And,  as  on  the  one  hand  the  antieni":  law  provided  thefe 
feveral  remedies  to  obviate  the  knavery  an  d  puni(h  the  ingra- 
titude of  the  tenant,  fo  on  the  other  hand  it  was  equally 
careful  to  redrefs  the  oppreflion  of  the  loi'd  ;  by  furnifhing, 
I.  The  writ  of  ne  injujie  vexes  °  ,-  which  is  an  antient  writ 
founded  on  that  chapter  "  of  magna  carta,  which  prohibits 
diftrefles  for  greater  fervices  than  are  really  due  to  the  lord ; 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  writ  of  right  p.  It  lies,  where  the  tenant  in  fee-fimple  and 
his  anceftors  have  held  of  the  lord  by  certain  fervices  ;  and 
the  lord  hath  obtained  feifin  of  more  or  greater  fervices,  by 
the  inadvertent  payment  or  performance  of  them  by  the  te- 
nant himfelf.  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  pofleflbry  right,  becaufe  of  the  feifin  given  by  his  own 
hands  ;  but  is  driven  to  this  writ,  to  deveft  the  lord's  poflef- 
fion,  and  eftablifh  the  mere  right  of  property,  by  afcertaining 
the  fervices,  and  reducing  them  to  their  proper  ftandard. 
But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid 
fuch  feifin  of  the  lord,  obtained  from  the  payment  of  his 
anceftors,  by  plea  to  an  avowry  in  replevin  *i.  %.  The  writ 
of  mefnct  de  medio  ,•  which  is  alfo  in  the  nature  of  a  writ  of 
right',  and  lies,  when  upon  a  fubinfeudation  the  mefne,  or 
middle  lord  %  fuffers  his  under-tenant,  or  tenant  paravail,  to 
be  diftreined  upon  by  the  lord  paramount,  for  the  rent  due  to 
him  from  the  mefne  lord '.  And  in  fuch  cafe  the  tenant 
fliall  have  judgment  to  be  acquitted  (or  indemnified)  by  the 
mefne  lord  ;  and  if  he  makes  default  therein,  or  does  not 
appear  originally  to  the  tenant's  writ,  he  (hall  be  forejudged 
of  his  mefnalty,  and  the  tenant  fliall  hold  immediately  of  the 
lord  paramount  himfelf  ". 

.    «  Feud.  1. 2.  t.  26.  '  Booth.  136. 

■  F.  N.  B.  10.  »  See  book  II.  ch.  5.  page  i9,  60. 
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II.  Thus  far  of  the  remedies  for  fubtra£tion  of  rents  or 
other  ferviccs  due  jby  tenure.     There  are  alfo  other  fervices, 
due  by  antient  cuJJom  and  prefcription  only.     Such  is  that  of 
doing  fuit  to  another's  mill :  where  the  perfons,  rcfident  in 
a  particular  place,  by  ufage  time  out  of  mind  have  been  ac- 
cuftomed  to  grind  their  corn  at  a  certain  mill ;  and  afterwards 
any  of  them  go  to  another  mill,   and  withdraw  their  fuit, 
(their y^^o,  afequendo)  from  the  antient  mill.     This  is  not 
only  a  damage,  but  an  injury  to  the  owner ;  becaufe  this 
prefcription  might  have  a  very  reafonable  foundation ;  viz, 
upon  the  ereftion  of  fuch  mill  by  the  anceftors  of  the  owner 
for.  the  convenience  of  the  inhabitants,  on  condition,  that 
when  erefted,  they  (hould  all  grind  their  corn  there  only. 
And  for  this  injury  the  owner  Ihall  have  a  writ  de  feSla  ad 
tnolendinum  *,  commanding  the  defendant  to  do  his  fuit  at  that 
mill,  quam  ad  illud  facer e  debet ^  etfolety  or  fhew  good  caufe  to 
the  contrary :  in  which  aftion  the  validity  of  the  prefcrip- 
tion may  be  tried,  and  if  it  be  found  for  the  owner,  he  fliall 
recover  damages  againft  the  defendant".     In  like  manner, 
and  for  like  rcafons,  the  regifter  y  will  inform  us,  that  a  man 
may  have  a  writ  oifeBa  ad  furnum^  feEla  adtorrale^  et  ad  omnia 
alia  hujufmodi  ;  for  fuit  due  to  his  furnunti  his  public  oven  or 
bakehoufe  ;  or  to  his  torraley  his  kiln,  or  malthoufe ;  when  a 
perfon's  anceftors  have  erected  a  convenience  of  that  fort  for 
the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved 
by  immemorial  cuftom)  that  all  the  inhabitants  (hould  ufe  and 
refort  to  it  when  erefted.     But  befides  thcfe  fpecial  remedies 
for  fubtra£lions,  to  compel  the  fpecific  performance  of  the  fer- 
vice  due  by  cuftom  ;  an  aftion  on  the  caje  will  alfo  lie  for  all  of 
them,  to  repair  the  party  injured  in  damages  (i).     And  thus 
much  for  the  injury  of  fubtra£i;ion. 

"F.N.B.  123.  «  Co.Entr.46l.  y  fol.  153. 

'mW'--'     ■ ., 

( I )  This  is  now  the  only  aftion  in  ufe  for  moft  of  the  injuries 
fpecified  in  this  chapter  ;  the  antient  appropriate  writs  have  be- 
come fo  obfblete,  that  few  fpecial  pleaders,  if  any,  would  know 
how  to  proceed  in  them. 
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CHAPTER    THE    SIXTEENTH. 


OF  DISTURBANCE. 


THE  fixth  and  lafl  fpecies  of  real  injuries  is  that  of 
di/iurbance;  which  is  ufually  a  wrong  done  to  fome 
incorporeal  hereditament,  by  hindering  or  difquieting  the 
owners  in  their  regular  and  lawful  enjoyment  of  it".  I  {hall 
confider  five  forts  of  this  injury;  viz.  i.  Difturbance  of 
franchifes.  2.  Difturbance  of  cowwow.  3.  Difturbance  of  wayx. 
4.  Difturbance  of  tenure.     5.  Difturbance  oi patronage. 

I.  Disturbance  oi  franchifes  happens  when  a  man  has 
the  franchife  of  holding  a  court-leet,  of  keeping  a  fair  or 
market,  of  free-warren,  of  taking  toll,  of  feizing  waifs  or 
eftrays,  or  (in  fliort)  any  other  fpecies  of  franchife  whatfo- 
ever  ;  and  he  is  difturbed  or  incommoded  in  the  lawful  exer- 
cifc  thereof.  As  if  another,  by  diftrefs,  menaces,  or  perfua- 
fions,  prevails  upon  the  fuitors  not  to  appear  at  my  court ;  or 
obftru£is  the  paflage  to  my  fair  or  market ;  or  hunts  in  my 
free-warren;  or  refufes  to  pay  me  the  accuftomed  toll;  or 
hinders  me  from  feizing  the  waif  or  cftray,  whereby  it  efcapes 
or  is  carried  out  of  my  liberty ;  in  every  cafe  of  this  kind, 
all  which  it  is  impoflible  here  to  recite  or  fuggeft,  there  is  an 
injury  done  to  the  legal  owner;  his  property  is  damnified; 
and  the  profits  arifing  from  fuch  his  franchife  are  diminiftied. 
To  remedy  which,  as  the  law  has  given  no  other  writ,  he  is 

•  Finch.  L,  187, 
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therefore  entitled  to  fue  for  damages  by  a  fpccial  a£lioii 
on  the  cafe:  or,  in  cafe  of  toll,  may  take  a  diftrefs  if  he 
pleafes  **. 

II.  The  didurbance  of  common  comes  next  to  be  conli- 
dered  \  where  any  a£l  is  done,  by  which  the  right  of  another 
to  his  common  is  incommoded  or  diminifhed.  This  may 
happen,  in  the  firft  place,  where  one  who  hath  no  right  of 
common,  puts  his  cattle  into  the  land  \  and  thereby  robs  the 
cattle  of  the  commoners  of  their  rcfpedlivc  fliares  of  the 
pafture.  Or  if  one,  who  hath  a  right  of  common,  puts  in 
cattle  which  are  not  commonable,  as  hogs  and  goats  \  which 
amounts  to  the  fame  inconvenience.  But  the  lord  of  the  foil 
may  (by  cuftom  or  prefcription,  but  not  without)  put  a  (tran- 
ter's cattle  into  the  common <:;  and  alfo,  by  a  like  prefcrip- 
tion for  common  appurtenant,  cattle  that  are  not  common- 
able may  be  put  into  the  common  <>.  The  lord  alfo  of  the 
foil  may  juftify  making  burrows  therein,  and  putting  in  rab- 
bits, fo  as  they  do  not  increafe  to  fo  large  a  number  as  to- 
tally to  dedroy  the  common*.  But  in  general,  in  cafe  the 
Ijcafls  of  a  flranger,  or  the  uncommonable  cattle  of  a  com- 
moner, be  found  upon  the  land,  the  lord  or  any  of  the  com- 
moners may  didrein  them  damagc-feafant't  or  the  com- 
moner may  bring  an  a£lion  on  the  cafe  to  recover  damages, 
provided  the  injury  done  be  any  thing  confiderablc  :  fo  that 
he  may  lay  his  a£lion  with  a  per  quod^  or  allege  that  thereby 
he  was  deprived  of  his  common.  But  for  a  trivial  trefpafs 
the  commoner  has  no  a£lion  ;  but  the  lord  of  the  foil  only, 
for  the  entry  and  trefpafs  committed  «. 

Another  diflurbance  of  common  is  hy/urcharging  it  i  or 
putting  more  cattle  therein  than  the  pailure  and  herbage  will 
fullain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that 
furchargcs  does  an  injury  to  the  reft  of  the  owners,  by  de- 
priving them  of  their  refpe^ive  portions,  or  at  leaft  contra£t- 

k  Cro.EBt.  9)8.  *Cro.£lii.l7fi.Cro.J>c.l9d.Lutw,]08. 

<  1  Roll.  Abr.  996.  '  9  lUp.  113, 

'  Co.  Liu.  133.  *  Itnd. 
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ing  them  into  a  fmallcr  compafs.^  This  injury  by  furcharglng 
can  properly  fpcajking  only  happen,  where  the  common  is 
mpfxndtutt  or  oppurtenant^t  and  of  coiufe  limitable  by  law  *, 
or  where,  when  in  grpp,  it  is  exprcf&ly  limited  and  certain  i 
l'©r  where  a  man  hath  common  in  gr^fs^fans  nomh^  or  tvith^ 
tUjHnty  he  cannot  be  a  furchar^cr.  How^eYcr,  even  where 
a  man  is  faid  to  have  common  without  Hint)  lUU  there  mud 
be  left  fufficient  for  the  lord's  own  beaAs ' :  foi;  the  law  will 
not  fuppofe  that,  at  the  original  grant  of  the  conunoa,  the 
lord  meant  to  exclude  himfelf. 

Thk  ufual  remedies,  for  furcharging  the  common,  are  ci- 
ther by  diftreining  fo  many  of  the  beads  as  are  above  the 
number  allowed,  or  elfe  by  an  ad^ion  of  trefpafs,  both  which 
may  be  had  by  the  lord :  or  lal\ly,  by  a  fpecial  aftion  on 
the  cafe  for  damages  \  in  which  any  commoner  may  be  pl«ux>- 
tifiP^.  But  the  antient  and  mod  ede^ual  methovl  of  pro* 
ceeding  is  by  writ  oi  admeafttrfrnfttt  of  pa/iun.  This  lieji  ei- 
ther where  a  common  appurtenant  or  in  grofs  is  certain  as  to 
number,  or  where  a  man  has  common  appeiulant  or  appur- 
tenant to  his  land,  the  quantity  of  which  common  has  never 
yet  been  afcertained.  In  either  of  thefe  cafes,  as  well  the 
lord,  as  any  of  the  commoners,  is  eutitle«.l  to  this  writ  of 
admeafurement  i  which  is  one  of  thofe  writs  that  are  called 
w(9nii*i  ^,  being  direiSled  to  the  CheriiF,  (vim-dMiVi,)  and  not 
to  be  returned  to  any  fuperior  court,  till  finally  executed  by 
him.  It  recites  a  complaint,  that  the  defendatvt  hath  fur- 
charged,  fup<r9mraviti  the  common :  and  therefore  (kun- 
mands  the  Iheriff  to  admeafure  and  apportion  it ;  that  the 
defendant  may  not  have  more  than  belongs  to  him,  and  that 
the  plaintitl'may  have  his  rightful  d\are.  And  upon  this  fuit 
all  the  commoners  ftiall  be  admeafured,  as  well  thofe  who 
have  not,  as  thofe  who  have,  furchargctl  the  common  j  as 
well  the  plaintiff  a$  the  defendant '.  The  execution  of  this 
writ  mud  be  by  a  jury  of  twelve  men,  who  are  upon  their 

"  S«e  book  II.  ch.  4.  'a  Iitl^  9«».    I\ach.  U  314. 

'  1  Roll.  AW.  3»9.  »  F.N.B.  13}. 

)  F(t«m.  379. 
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oaths  to  afcertain,  under  the  fuperintcndance  of  the  flieriff, 
what  and  how  many  cattle  each  commoner  is  entitled  to 
feed.  And  the  rule  for  this  admeafuremcnt  is  generally  un- 
derftood  to  be,  that  the  commoner  fliall  not  turn  more  cattle 
upon  the  common,  than  are  fufHcient  to  manure  and  flock 
the  land  to  which  his  right  of  common  is  annexed  ;  or,  as 
oar  anticnt  law  expreflcd  it,  fuch  cattle  only  as  are  levant  and 
'eouchant  upon  his  tenement"  (i) :  which  being  a  thing  uncer- 
tain before  admeafuremcnt,  has  frequently,  though  erronc- 
oufly,  occaGoned  this  unmeafured  right  of  common  to  be 
called  a  common  without  Jiint  ox  fans  nombrt " ,-  a  thing  which, 
though  poffible  in  law°,  does  in  fa£l  very  rarely  exift. 

^  I?,  after  the  admeafuremcnt  has  thus  afcertained  the  right, 
the  fame  defendant  furcharges  the  common  again,  the  plaintiff 
"may  have  a  writ  oi  fecondfurcharge,  de  fecundafupetonerationet 
•which  is  given  by  the  ftatute  Weftm.  2.  13  Edw.  I.  c.  8.  and 
thereby  the  flieriff  is  directed  to  inquire  by  a  jury,  whether 
the  defendant  has  in  fa£k  again  furcharged  the  common  con- 
trary to  the  tenure  of  the  laft  admeafuremcnt :  and  if  he  has, 
he  fliall  then  forfeit  to  the  king  the  fupernumerary  cattle  put 
inland  alfo  fliall  pay  damages  to  the  plaintiff  p.  This  procefs 
feems  highly  equitable :  for  the  firft  offence-  is  held  to  be 
committed  through  mere  inadvertence,  and  therefore  there 
are  no  damages  or  forfeiture  on  the  firft  writ,  which  was  only 
to  afcertain  the  right  which  was  difputed :  but  the  fecond 
offence  is  a  wilful  contempt  and  injuftice  ;  and  therefore  pu- 
nifhed  very  properly  with  not  only  damages,  but  alfo  for- 
feiture. And  herein  the  right,  being  once  fettled,  is  never 
again  difputed  j  but  only  the  fadl  is  tried,  whether  there  be 
any  fecond  furcharge  or  no  :  which  gives  this  neglefted  pro- 

■  Bro.  Abr.  LpTe/cription.  28.  "  Lord  Rajm.  407. 

r*  Hardr.  117.  '  F.N.B.  ia6.    2  loft.  370. 


( I )  And  agreeably  to  this  rule  it  has  been  decided,  that  a  cbim 

of   a  right    of   common  for  all  commonable  cattle,  levant  and 

(ouchant,  in  right  of  a  meffuage,  to  which  no  land  is  appurtenant, 

cannot  be  fupported.    5  T.  R.  46. 
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ceeding  a  great  advantage,   over  the  modern  method,  by  , 
action  on  the  cafe,  wherein  the  quantum  of  common  belong- 
ing to  the  defendant  muft  be  proved  upon  every  frefli  trial, 
for  every  repeated  o£Fcnce. 

There  is  yet  another  diflurbance  of  common,  when  the  ^  240  ] 
owner  of  the  land,  or  other  perfon,  fo  inclofes  or  otherwifc 
obftru^s  it,  that  the  commoner  is  precluded  from  enjoying, 
the  benefit  to  which  he  is  by  law  entitled.  This  may  bc^ 
done,  either  by  erefling  fences,  or  by  driving  the  cattle  off 
the  land,  or  by  ploughing  up  the  foil  of  the  common  ^.  Or 
it  may  be  done  by  ere£ling  a  warren  therein,  and  (locking  it 
with  rabbits  in  fuch  quantities,  that  they  devour  the  whole 
herbage,  and  thereby  deftroy  the  common.  For  in  fuch  cafe> 
though  the  commoner  may  not  deftroy  the  rabbits,  yet  the 
law  looks  upon  this  as  an  injurious  difturbance  of  his  right, 
and  has  given  him  his  remedy  by  aiSlion  againft  the  owner'. 
This  kind  of  difturbance  does  indeed  amount  to  a  difleifin, 
and  if  the  commoner  chufes  to  confider  it  in  that  light,  the 
law  has  given  him  an  affife  of  novel  dijfeijini  againft  the  lord, 
to  recover  the  pofleflion  of  his  common '.  Or  it  has  given  a 
writ  of  quod  permittat,  againft  any  ftranger,  as  well  as  the 
owner  of  the  land,  in  cafe  of  fuch  a  difturbance  to  the  plain- 
tiff as  amounts  to  a  total  deprivation  of  his  common  \ 
whereby  the  defendant  (hall  be  compelled  to  permit  the  plain- 
tiff to  enjoy  his  common  as  he  ought*.  But  if  the  commoner 
does  not  chufe  to  bring  a  real  aftion  to  recover  feifin,  or  to 
try  the  right,  he  may  (which  is  the  eafier  and  more  ufual 
way)  bring  an  a£^ion  on  the  cafe  for  his  damages,  inftead  of. 
an  affife  or  a  quod  permittat^. 

There  are  cafes  indeed,  in  which  the  lord  may  encloie 
and  abridge  the  common  ;  for  which,  as  they  are  no  injury 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
provided  by  {the  ftatute  of  Merton,  ao  Hen.  III.  c.  4.  that 
the  lord  may  approve,  that  is,  enclofe  and  convert  to  the  ufcs 

<  CicEla.  199.  «  Fmcb.  L.  275.    F.  N.  B.  133, 

'  Cro.  Ja«f.  194.  »  Cro.  Jac.  195. 

•  F.  N.B.I 7 9. 
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of  hufbandry,  (which  is  a  melioration  or  approvement,)  any 
wafte  grounds,  woods,  or  paftures,  in  which  his  tenants 
have  common  appendant  to  their  eftates  \  provided  he  leaves 
C  241  ]fufEcient  common  to  his  tenants,  according  to  the  proportion 
of  their  land  {%).  And  this  is  extremely  reafonable :  for  it 
would  be  very  hard  if  the  lord,  whofe  anceftors  granted  out 
diefe  eftates  to  which  the  commons  are  appendant,  fhould 
be  precluded  from  making  what  advantage  he  can  of  the  reft 
of  his  manor;  provided  fuch  advantage  and  improvement 
be  no  way  derogatory  from  the  former  grants.  The  ftatute 
Weftm.  %,  13  Edw.  I.  p.  46.  extends  this  liberty  of  approvc- 
ing,  in  like  manner,  againft  all  others  that  have  common  ap- 
purtenanty  or  in  grofsy  as  well  as  againft  the  tenants  of  the 
lord,  who  have  their  common  appendant ;  and  farther  enadls, 
that  no  afljfe  of  novel  dijfeiftn,  for  common,  {hall  lie  againft 
a  lord  for  eredling  on  the  common  any  windmill,  (heephoufe, 
or  other  neceflary  buildings  therein  fpecified:  which,  fir  Ed- 
ward Coke  fays  *",  are  only  put  as  examples  ;  and  that  any 
other  neceflary  improvements  may  be  made  by  the  lord, 
though  in  reality  they  abridge  the  common,  and  make  it  lefs 
fufficient  for  the  commoners.  And  laftly  by  ftatute  29  Geo. 
II.  c.  36.  and  31  Geo.  II.  c.  41.  it  is  particularly  ena<f2ed, 
that  any  lords  of  waftes  and  commons,  with  the  confent  of 
die  major  part,  in  number  and  value,  of  the  commoners, 
may  enclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood. 

III.  The  third  fpecies  of  difturbance,  that  of  ways,  is 
very  fimilar  in  it's  nature  to  the  laft  :  it  principally  happen- 
ing when  a  perfon,  who  hath  a  right  to  a  way  Over  another's 
grounds,  by  grant  or  prefcription,  is  obftru6led  by  enclofures, 
6r  other  obftacles,  or  by  ploughing  acrofs  it ;  by  which 
means  he  cannot  enjoy  his  right  of  way,  or  at  leaft  not  in  fo 
commodious  a  manner  as  he  might  have  done.     If  this  be  a 

*  2 Inft. 476. 


(2)  See  2  vol.  p.  34.  n.  14. 
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way  annexed  to  his  eflate,  and  the  ob{]tru£^ion  is  made  by  the 
tenant  of  the  land,  this  brings  it  to  another  fpecles  of  injury ; 
for  it  is  then  a  nufance,  for  which  an  aflize  will  lie,  as  men- 
tioned in  a  former  chapter  ".  But  if  the  right  of  way,  thus 
obftru(Sled  by  the  tenant,  be  only  in  grofs,  (that  is,  annexed 
to  a  man's  perfon  and  unconnected  with  any  lands  or  tene- 
ments,) or  if  the  obflruftion  of  a  way  belonging  to  an  houfe  [  24*  ] 
or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe  merely 
a  difturbance  :  for  the  obftrudllon  of  a  way  in  grofs  is  no  de- 
triment to  any  lands  or  tenements,  and  therefore  docs  not  fall 
under  the  legal  notion  of  a  nufance,  which  muft  be  laid,  ad 
nocumentum  liberi  tenementi^  ;  and  the  obftrudiion  of  it  by  a 
ftranger  can  never  tend  to  put  the  right  of  way  in  difpute  : 
the  remedy  therefore  for  thefe  difturbances  is  not  by  affife  or 
any  real  a£lion,  but  by  the  unlverfal  remedy  of  adlion  on  the 
cafe  to  recover  damages  ^. 

IV.  The  fourth  fpecies  of  difturbance  is  that  of  difturbance 
of  tenure^  or  breaking  that  connexion  which  fubfifts  between 
the  lord  and  his  tenant,  and  to  which  the  law  pays  fo  high  a 
regard,  that  it  will  not  fuflfer  it  to  be  wantonly  diffblved  by 
the  aft  of  a  third  perfon.  To  have  an  eftate  well  tenanted  is 
an  advantage  that  every  landlord  muft  be  very  fenfible  of  j  and 
therefore  the  driving  away  of  a  tenant  from  off  his  eftate  is  an 
injury  of  no  fmall  confequence.  So  that  if  there  be  a  tenant 
at  will  of  any  lands  or  tenements,  and  a  ftranger  either  by 
menaces  and  threats,  or  by  unlawful  diftrefles,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him 
away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
juftly  conftrues  to  be  a  wrong  and  injury  to  the  lord  ■,  and 
gives  him  a  reparation  in  damages  againft  the  offender  by  a 
fpecial  aftion  on  the  cafe. 

V.  The  fifth  and  laft  fpecies  of  difturbance,  but  by  far 
the  moft  confideyable,  is  that  of  difturbance  oi, patronage ; 

«  Ch.  13.  p.  218.  '  Hale  on  F.N.B.  185. Lut.  111.119. 

'  P.N,B.1S3,  »  HaJ.  Anal.  c.  40.     i  RoU.  Abr.  108. 
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ttrhich  is  an  hindrance  or  obftruftion  of  a  patron  to  prcfent 
his  clerk  to  a  benefice. 

This  injury  was  diftinguiflied  at  common  law  from  another 
fpecies  <>f  injury,  called  ufurpation  ;  which  is  an  abfolute  oufter 
or  difpofleflion  of  the  patron,  and  happens  when  a  ftranger, 
that  hath  no  right,  prefenteth  a  clerk,  and  he  is  thereupon 
^  243  ]  admitted  and  inftituted  •*.  In  which  cafe,  of  ufurpation,  the 
patron  loft  by  the  common  law  not  only  his  turn  of  prefent- 
ing  pro  hac  vice,  but  alfo  the  abfolute  and  perpetual  inherit- 
ance of  the  advowfon,fo  that  he  could  not  prefent  again  upon 
the  next  avoidance,  unlefs  in  the  mean  time  he  recovered  his 
right  by  a  real  aflion,  viz.  a  writ  of  right  of  advoivfon  '.  The 
t^afon  given  for  his  lofing  the  prefent  turn,  and  not  ejediing 
the  ufurper*s  clerk,  was  that  the  final  intent  of  the  law  in 
creating  this  fpecies  of  property  being  to  have  a  fit  perfon  to 
celebrate  divine  fervice,  it  preferred  the  peace  of  the  church 
(provided  a  clerk  were  once  admitted  and  inftituted)  to  the 
right  of  any  patron  whatever.  And  the  patron  alfo  loft  the 
inheritance  of  his  advowfon,  unlefs  he  recovered  it  in  a  writ 
of  right,  becaufe  by  fuch  ufurpation  he  was  put  out  of  poflef- 
Con  of  his  advowfon,  as  much  as  when  by  a£lual  entry  and 
oufter  he  is  difleifed  of  lands  or  houfes  ;  fince  the  only  pof- 
fefljon,  of  which  an  advowfon  is  capable,  is  by  a£lual  pre- 
fentation  and  admiffion  of  one's  clerk.  As,  therefore,  when 
the  clerk  was  once  inftituted  (except  in  the  cafe  of  the  king, 
where  he  muft  alfo  be  indufted  **)  the  church  became  abfo- 
'iuitlj full s  fo  the  ufurper  by  fuch  plenarty,  arifing  from  his 
own  prefentation,  became  in  fa£l  fei/ed  of  the  advowfon : 
Dvhich  feifin  it  was  impoffible  for  the  true  patron  to  remove 
by  any  pofleffory  a£lion,  or  other  means,  during  the  plenarty 
or  fullnefs  of  the  church  ;  and  when  it  became  void  afrefti, 
he  could  not  then  prefent,  fince  another  had  the  right  of  pof- 
feffion.  The  only  remedy  therefore,  which  the  patron  had 
left,  was  to  try  the  mere  right  in  a  writ  of  right  ofadvow/on  ,- 
which  is  a  peculiar  vnrit  of  right,  framed  for  this  fpecial  pur- 

^  Co.  litt.  997.  *  0  Rep.  49.  '  Jlnd. 
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pofe,  but  in  every  other  refpefl  correfponding  with  other 
writs  of  right  * :  and  if  a  man  recovered  therein,  he  regained 
the  pofleffion  of  his  advowfon,  and  was  entitled  to  prefent 
at  the  next  avoidance  ^ .  But  in  order  to  fuch  recovery  he 
muft  allege  a  prefentation  in  himfelf  or  fome  of  his  anceftors, 
which  proves  him  or  them  to  have  been  once  in  pofleffion : 
for,  as  a  grant  of  the  advowfon,  during  the  fuUnefs  of  the 
church,  conveys  no  manner  of  pofleffion  for  the  prefent,  [  244  "} 
therefore  a  purchafor,  until  he  hath  prefented,  hath  no  a£tual 
feifin  whereon  to  ground  a  writ  of  right  ^.  Thus  flood  the 
common  law. 

But,  bifhops  in  antient  times,  either  by  carelefihefs  or 
coUufion,  frequently  inftituting  clerks  upon  the  prefentation 
of  ufurpers,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  pofleffion,  it  was  in  fubftance  enacled  by  ftatute 
Weflim.  2.  13  Edw.  I.  c.  5.  j  2.  that  if  a  pofl'efibry  a£lion  be 
brought  within  fix  months  after  the  avoidance,  the  patron  (hall 
(notwithftanding  fuch  ufurpation  and  inftitution)  recover  that 
very  prefentation ;  which  gives  back  to  him  the  feifin  of  the 
advowfon.  Yet  ftill,  if  the  true  patron  omitted  to  bring  his 
a£lion  within  fix  months,  the  feifin  was  gained  by  the  ufurper, 
and  the  patron ,  to  recover  it,  was  driven  to  the  long  and  ha- 
zardous procefs  of  a  writ  of  right.  To  remedy  which  it  was 
farther  ena£led  by  ftatute  7  Ann.  c.  18.  that  no  ufurpation 
(hall  difplace  the  eftate  or  intercft  of  the  patron,  or  turn  it  to 
a  mere  right ;  but  that  the  true  patron  may  prefent  upon  the 
next  avoidance,  as  if  no  fuch  ufurpation  had  happened.  So 
that  the  title  of  ufurpation  is  now  much  narrowed,  and  the 
law  (lands  upon  this  reafonable  foundation  :  that  if  a  flranger 
ufurps  my  prefentation,  and  I  do  not  purfue  my  right  within 
fix  months,  I  (hall  lofe  that  turn  without  remedy,  for  the 
peace  of  the  church,  and  as  a  punifhment  for  my  own  neg- 
ligence }  but  that  turn  is  the  only  one  I  fliall  lofe  thereby. 
Ufurpation  now  gains  no  right  to  the  ufurper,  with  regard  to 
any  future  avoidance,  but  only  to  the  prefent  vacancy :  it 

•  F.N.B.  30.  '  Urid.  36.  «  2  Inft.«J7. 
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cannot  indeed  be  remedied  after  fix  month  are  paft ;  but, 
daring  thofe  fix  months,  it  is  only  a  fpecies  of  difturbance. 

.:.I>iSTURBERs  of  a  right  of  advowfon  may  therefore  be 
thefc  three  perfons;  the  pfeudo-patron,  his  clerk,  and  the 
ordinary  j  the  pretended  patron,  by  prefenting  to  a  church 
to  which  he  has  no  right,  and  thereby  making  it  litigious  or 
r  H^  difputable ;  the  clerk,  by  demanding  or  obtaining  inftitution, 
C  245  3  which  tends  to  and  promotes  the  fame  inconvenience ;  and 
the  ordinary,  by  refufing  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Thefe  difturbances  arc 
vexatious  and  injurious  to  him  who  hath  the  right :  and  there- 
fore, if  he  be  not  wanting  to  himfelf,  the  law  (befides  the  writ 
of  right  of  advowfon i  which  is  a  final  and  conclufive  remedy) 
hath  given  him  two  inferior  pofleflbry  aftions  for  his  relief; 
an  aflife  of  darrein  prefentmenty  and  a  writ  of  quare  impedit ; 
in  which  the  patron  is  always  the  plaintiff,  and  not  the  clerk. 
For  the  law  fuppofes  the  injury  to  be  offered  to  him  only 
by  obftru£Ung  or  refufing  the  admiflion  of  his  nominee  ;  and 
not  to  the  clerk,  who  hath  no  right  in  him  till  inftitution, 
and  of  courfe  can  fuffer  no  injury. 

I.  An  aflife  of  darrein  prefentmentf  or  laft  prefentation, 
lies  when  a  man,  or  his  anceftors,  under  whom  he  claims, 
have  prefented  a  clerk  to  a  benefice,  who  is  inftituted  ;  and 
afterwards  upon  the  next  avoidance  a  ftranger  prefents  a 
clerk,  and  thereby  difturbs  him  that  is  the  real  patron.  In 
which  cafe  the  patron  fhall  have  this  writ  •'  directed  to  the 
fiieriff  to  fummon  an  affife  or  jury,  to  inquire  who  was  the 
laft  patron  that  prefented  to  the  church  now  vacant,  of  which 
the  plaintiff  complains  that  he  is  deforced  by  the  defendant : 
and,  according  as  the  aflife  determines  that  queftion,  a  writ 
fliall  iffue  to  the  bifliop  *,  to  inflitute  the  clerk  of  that  patron, 
in  whofe  favour  the  determination  is  made,  and  alfo  to  give 
damages,  in  purfuance  of  ftatute  Weftm.  2.  13  Edw.  I.  c,^. 
This  queftion,  it  is  to  be  obferved,  was,  before  the  ftatute 

'  F.N.B.  31. 
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7  Ann.  before  mentioned,  entirely  conclufive,  as  between  the 
patron  or  his  heirs  and  a  ftranger :  for,  till  then,  the  full  pof- 
feflion  of  the  advowfon  was  in  him  who  prefented  laft  and 
his  heirs :  unlefs,  fmce  that  prefentation,  the  clerk  had  been 
evidled  within  fix  months,  or  the  rightful  patron  had  recover- 
ed the  advowfon  in  a  writ  of  right ;  which  is  a  title  fuperior 
to  all  others.  But  that  ftatute  having  given  a  right  to  any 
perfon  to  bring  a  quare  impeditf  and  to  recover  (if  his  title  be 
good)  notwithftanding  the  laft  prefentation,  by  whomfoever  [  246  ] 
made ;  affifes  of  darrein  prefentment,  now  not  being  in  any 
wife  conclufive,  have  been  totally  difufed,  as  indeed  they 
began  to  be  before ;  a  quare  impedit  being  a  more  general, 
and  therefore  a  more  ufual  aftion.  For  the  affife  of  darrein 
prefentment  lies  only  where  a  man  has  an  advowfon  by  de- 
fcent  from  his  anceftors  ;  but  the  writ  of  quare  impedit  is 
equally  remediable  whether  a  man  claims  title  by  defcent  or 
bypurchafe'. 

2.  I  PROCEED  therefore,  fecondly,  to  inquire  into  the 
nature  "^  of  a  writ  of  quare  impedit ,  now  the  only  aftion  ufed 
in  cafe  of  the  difturbance  of  patronage:  and  (hall  firft  premife 
the  ufual  proceedings  previous  to  the  bringing  of  the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is 
bound  to  prefent  within  fix  calendar  months  ^,  otherwife  it 
will  lapfe  to  the  bilhop.  But  if  the  prefentation  be  made 
within  that  time,  the  bifhop  is  bound  to  admit  and  inftitute 
the  clerk,  if  found  fufficient  ™ ;  unlefs  the  church  be  full, 
or  there  be  notice  of  any  litigation.  For  if  any  oppofition  be 
intended,  it  is  ufual  for  each  party  to  enter  a  caveat  with  the 
bifliop,  to  prevent  his  inftitution  of  his  antagonift's  clerk. 
An  inftitution  after  a  caveat  entered  is  void  by  the  ecclefiafti- 
cal  law  * ;  but  this  the  temporal  courts  pay  no  regard  to, 
and  look  upon  a  caveat  as  a  mere  nullity  °.  But  if  two  pre- 
fentations  be  offered  to  the  bifliop  upon  the  fame  avoidance, 

'ainft.  355.  ">  Seebookl.  ch.  11. 

*  See  Bofwell's  cafe,  6  Rep.  48.  "  X  Burn.  207. 

'  See  book  II.  ch.  18.  '  1  Roll.  Rep.  191. 
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the  church  is  then  faid  to  become  litigious ;  and,  if  nothing 
farther  be  done,  the  blfhop  may  fufpend  the  admiflion  of 
cither,  and  fuffer  a  lapfe  to  incur.  Yet  if  the  patson  or  clerk 
on  either  fide  requeft  him  to  award  a  jus  patronatusy  he  is 
bound  to  do  it.  A  jus  patronatus  is  a  commiilion  from  the 
bifliop,  dire^ed  ufually  to  his  chancellor  and  others  of  com- 
petent learning :  who  are  to  fummon  a  jury  of  fix  clergymen 
and  fix  laymen,  to  inquire  into  and  examine  who  is  the 
[  247  3 rightful  patron  ** ;  and  if,  upon  fuch  inquiry  made  and  certi- 
ficate thereof  returned  to  the  commiffioners,  he  admits  and 
inftitutes  the  clerk  of  that  patron  whom  they  return  as  the 
true  one,  the  biihop  fecures  himfelf  at  all  events  from  being 
a  difturbcr,  whatever  proceedings  may  be  had  afterwards  in 
the  temporal  courts. 

The  clerk  refufed  by  the  blfhop  may  alfo  have  a  remedy 
againft  him  in  the  fpiritual  court,  denominated  a  duplex  que- 
rela "• :  which  is  a  complaint  in  the  nature  of  an  appeal  from 
the  ordinary  to  his  next  immediate  fuperior  j  as  from  a  bifhop 
to  the  archbilhop,  or  from  an  archbifliop  to  the  delegates : 
and  if  the  fuperior  court  adjudges  the  caufe  of  refufal  to  be 
infufiicient,  it  will  grant  inftitution  to  the  appellant. 

■  Thus  far  matters  may  go  on  in  the  mere  ecclefiaflical 
courfe ;  but  in  contefted  prefentations  they  feldom  go  fo  far : 
for,  upon  the  firft  delay  or  refufal  of  the  biftiop  to  admit  his 
clerk,  the  patron  ufually  brings  his  writ  of  quare  impedit 
againft  the  biftiop,  for  the  temporal  injury  done  to  his  pro- 
perty, in  difturbing  him  in  his  prefentation.  And,  if  the 
delay  arifes  from  the  biftiop  alone,  as  upon  pretence  of  in- 
capacity, or  the  like,  then  he  only  is  named  in  the  writ ;  but 
if  there  be  another  prefentation  fet  up,  then  the  pretended 
patron  and  his  clerk  are  alfo  joined  in  the  a£lion  ;  or  it  may 
be  brought  againft  the  patron  and  clerk,  leaving  out  the 
biftiop  ;  or  againft  the  patron  only.  But  it  is  moft  advifable 
to  bring  it  againft  all  three :  for  if  the  biftiop  be  left  out,  and 

'  1  Bum.  16, 17.  «  [bid.  lis. 
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the  fuit  be  not  determined  till  the  fix  months  are  paft^  the 
biihop  is  entitled  to  prefent  by  lapfe  ;  for  he  is  not  party  to 
the  fuit ' :  but,  if  he  be  named,  no  lapfe  can  poISbly  accrue 
till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 
writ  be  brought  only  againft  the  bi(hop  and  the  clerk,  the 
fuit  is  of  no  effect,  and  the  writ  (hall  abate ' ;  for  the  right 
of  the  patron  is  the  principal  queftion  in  the  caufe^.  If  the 
clerk  be  left  out,  and  has  received  inilitution  before  the  action  [  248  ] 
brought  (as  is  foraetimes  the  cafe),  the  patron  by  this  fuit  may 
recover  his  right  of  patronage,  but  not  the  prefent  turn  j  for 
he  cannot  have  judgment  to  remove  the  clerk,  unlefs  he  be 
made  a  defendant,  and  party  to  the  fuit,  to  hear  what  he  can 
allege  againft  it.  For  which  reafon  it  is  the  fafer  way  to  in- 
fert  all  three  in  the  writ. 

The  writ  of  quare  impedit  *  commands  the  difturbers,  the 
biihop,  the  pfeudo-patron,  and  his  clerk,  to  permit  the  plaintiff 
to  prefent  a  proper  perfon  (without  fpecifying  the  particular 
clerk)  to  fuch  a  vacant  church,  which  pertains  to  his  patron- 
age ;  and  which  the  defendants,  as  he  alleges,  do  obArudi  ; 
and  unlefs  they  fo  do,  then  that  they  appear  in  pourt  ^  Cb^V 
the  reafon  why  they  hinder  him.  .   ,^_^w.,.. 

Immediately  on  the  fuing  out  of  the  quare  impedit^  if 
the  plaintiff  fufpe<^s  that  the  bifhop  will  admit  the  defend- 
ants or  any  other  clerk,  pending  the  fuit,  he  may  have  a 
'prohibitory  writ,  called  a  ne  admittas^;  which  recites  the 
•contention  begun  in  the  king's  courts,  and  forbids  the  biihop 
to  admit  any  clerk  whatfoever  till  fuch  contention  be  deter- 
mined.    And  if  the  biihop  doth,  after  the  receipt  of  this 
writ,  admit  any  perfon,  even  though  the  patron's  right  may 
have  been  found  in  zjure  patronatCis,  then  the  plaintiff,  after 
he  has  obtained  judgment  in  the  quare  impedit ^  may  remove 
the  incumbent,  if  the  clerk  of  a  ilranger,  by  writ  of  fcire 
f actus  "^z  and  (hall  have  a  fpecial  a^iion  againft  the  biihop, 

'Cro.Jac.9t.  •  F.N.B.32. 

•  Hob.aie.  '  w  R'id.ZT. 

*  7  Rep.  25.         \      -  «  a  Sid.  94. 
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called  a  quare  incumbravit ;  to  recover  the  prefentatiorii  and 
alfo  fatisfaftion  in  damages  for  the  injury  done  him  by  in- 
cumbering the  church  with  a  clerk,  pending  the  fait,  and 
after  the  ne  admittas  receivtd^.  But  if  the  bifhop  has  in- 
cumbered the  church  by  inftituting  the  clerk,  before  the  ne 
admittas  iflued,  no  quare  incumbravit  lies :  for  the  bifhop 
hath  no  legal  notice,  till  the  writ  of  ne  admittas  is  ferved  upon 
C  249  ]him.  The  patron  is  therefore  left  to  his  quare  impedit 
merely ;  which,  as  was  before  obferved,  now  lies  (fince  the 
flatute  of  "Weftm.  2.)  as  well  upon  a  recent  ufurpation  within 
fix  months  paft,  as  upon  a  difturbance  without  any  ufurp- 
ation had. 

In  the  proceedings  upon  a  quare  impedit,  the  plaintiff 
muft  fet  out  his  title  at  length,  and  prove  at  leaft  one  pre- 
fentation  in  himfelf,  his  anceftors,  or  thofe  under  whom  he 
claims  j  for  he  mufl  recover  by  the  flrength  of  his  own  right, 
and  not  by  the  wcaknefs  of  the  defendant's  z :  and  he  mufl 
alfo  fhew  a  difturbance  before  the  adlion  brought*.  Upon 
this  the  bifhop  and  the  clerk  ufually  difclaim  all  title  :  fave 
only,  the  one  as  ordinary,  to  admit  and  inftitute ;  and  the 
other  as  prefentee  of  the  patron,  who  is  left  to  defend  his 
own  right.  And,  upon  failure  of  the  plaintiff  in  making  out 
his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in 
order  to  obtain  judgment  for  himfelf,  if  needful.  But  if  the 
right  be  found  for  the  plaintiff,  on  the  trial,  three  farther 
points  are  alfo  to  be  inquired  :  i.  If  the  church  be  full  i  and, 
if  full,  then  of  whofe  prefentation :  for  if  it  be  of  the  de- 
fendant's prefcntation,  then  the  clerk  is  removable  by  writ 
brought  in  due  time.  2.  Of  what  value  the  living  is  :  and 
this  in  order  to  affefs  the  damages  which  are  directed  to  be 
given  by  the  flatute  of  Weftm.  2.  3.  In  cafe  of  plenarty  upon 
an  ufurpation,  whether  fix  calendar  «>  months  have  paffed 
between  the  avoidance  and  the  time  of  bringing  the  a£lion  : 
for  then  it  would  not  be  within  the  flatute,  which  permits  an 
ufurpation  to  be  divefled  by  a  quare  impedit,  brought  infra 

y  F.  N.B.  48.  •  Hob.  199. 

»  Vaugh.  7,  8.  •  2  Inft.  361. 
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tempus  femejire.  So  that  plenarty  is  ftill  a  fufficient  bar  in  an 
a<Slion  of  quare  impedity  brought  above  fix  months  after  the 
vacancy  happens ;  as  it  was  univerfally  by  the  common  law, 
however  early  the  a£lion  was  commenced. 

If  it  be  found  that  the  plaintiflF  hath  the  right,  and  hath 
commenced  his  adiion  in  due  time,  then  he  fhall  have  judg- 
ment to  recover  the  prefentation  ;  and,  if  the  church  be  full  [  2to  1 
by  inflitution  of  any  clerk,  to  remove  him :  unlefs  it  were 
filled  pendente  lite  by  lapfe  to  the  ordinary,  he  not  being  party 
to  the  fuit ;  in  which  cafe  the  plaintiff  lofes  his  prefentation 
pro  hac  vice,  but  ftiall  recover  two  years'  full  value  of  the 
church  from  the  defendant  the  pretended  patron,  as. a  fatif- 
fa£tion  for  the  turn  lofl  by  his  difturbance ;  or,  in  cafe  of 
infolvency,  the  defendant  fhall  be  imprifoned  for  two  years  '. 
But  if  the  church  remains  ftill  void  at  the  end  of  the  fuit, 
then  whichever  party  the  prefentation  is  found  to  belong  to, 
whether  plaintiff  or  defendant,  {hall  have  a  writ  directed  to 
the  bifliop  ad  admittendum  derictim^y  reciting  the  judgment  of 
the  court,  and  ordering  him  to  admit  and  inftitute  the  clerk 
of  the  prevailing  party  i  and,  if  upon  this  order  he  does  not 
admit  him,  the  patron  may  fue  the  biftiop  in  a  writ  of  quare 
non  admifit  *,  and  recover  ample  fatisfaftion  in  damages. 

Besides  thefe  poffcffory  ai^iions,  there  may  be  alfo  had  (as 
hath  before  been  incidentally  mentioned)  a  writ  of  right  of 
advoivfon,  which  refembles  other  writs  of  right:  the  only 
diftinguifhing  advantage  now  attending  it  being,  that  it  is 
jnore  conclufive  than  a  quare  impedit  j  fince  to  an  action  of 
guare  impedit  a  recovery  had  in  a  writ  of  right  may  be  pleaded 
in  bar. 

'    '''  '  -i  '  :^r  -  it    -■->>■.'.■    "  i;  \ 

There  is  no  limitation  with  regard  to  Che  time  within 

which  any  a^lions  touching  advowfons  are  to  be  brought ;  at 

leaft  none  later  than  the  times  of  Richard  I.  and  Henry  III.  : 

for  by  ftatute  i  Mar.  ft.  a.  c.  5.  the  ftatute  of  limitations, 

32  Hen.  VIII.  c.  2.  is  declared  not  to  extend  to  any  writ  of 

«=  Slat.  Weflm.  t.     13  Ed.  I,  c.  5.  5  8.  •  F.  N.B.  47. 

"  F.  N.  B.  38. 
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right  of  advowfoni  quare  impeditt  or  affifc  of  darrein  prefent- 
ment  or  jus  paironatus.  And  this  upon  very  good  reafon : 
becaufe  it  may  very  eafily  happen  that  the  title  to  an  advowfon 
may  not  come  in  queflion,  nor  the  right  have  opportunity  to 
be  tried  within  Gxty  years ;  which  is  the  longeft  period  of 
limitation  affigned  by  the  (latute  of  Henry  VIII.  For  fir 
Edward  Coke  '  tells  us,  that  there  was  a  parfon  of  one  of  his 
r  2CI  1  churches,  that  had  been  incumbent  there  above  fifty  years; 
nor  are  inftances  wanting  wherein  two  fucceflive  incumbents 
have  continued  for  upwards  of  a  hundred  years «.  Had 
therefore  the  laft  of  thefe  incumbents  been  the  clerk  of  a 
ufurper,  or  had  been  prefented  by  lapfe,  it  would  have  been 
neceflary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpute, 
to  have  recurred  back  above  a  century;  in  order  to  have  (hewn 
a  clear  title  and  feiGn  by  prefentation  and  admiffion  of  the 
prior  incumbent.  But  though,  for  thefe  reafons,  a  limitation 
is  highly  improper  with  refpeft  only  to  the  length  of  time  ; 
yet,  as  the  title  of  advowfon  is,  for  want  of  fome  limitation, 
rendered  more  precarious  than  that  of  any  other  hereditament, 
(efpccially  fince  the  ftatute  of  queen  Anne  hath  allowed  pof- 
feflbry  a£lions  to  be  brought  upon  any  prior  prefentation, 
however  diftant,)  it  might  not  perhaps  be  amifs  if  a  limitation 
were  eftabliihed  with  refpeft  to  the  number  of  avoidances ;  or, 
rather,  if  a  limitation  were  compounded  of  the  length  of  time 
and  the  number  of  avoidances  together :  for  inftance,  if  no 
fcifin  were  admitted  to  be  alleged  in  any  of  thefe  writs  of 
patronage,  after  fixty  years  and  three  avoidances  were  paft. 

In  a  writ  of  quare  impeditt  which  is  almoft  the  only  real 
a£^ion  that  remains  in  common  ufe,  and  alfo  in  the  alRfe  of 
darrein  prefentmenty  and  writ  of  right,  the  patron  only,  and 
not  the  clerk,  is  allowed  to  fuc  the  diilurber.  But,  by  vir- 
tue of  feveral  adts  of  parliament  *,  there  is  one  fpccies  of 
prcfentations,  in  which  a  remedy,  to  be  fucd  in  the  temporal 

'  2  Inft.  115.  the  latter  in  1700,and  died  in  1751. 

<  Two  fucceffive  incumbenU  of  the  ^  Stat.  3  Jac.  I.  c.  5.     1  W.  &  M. 

leAor;  of  Chelsfield  am  Farnborough  c.3«.     13  Ann.  ft.  S.  c  14.     11  Geo. 

ia  Kent,  continaed  101  yean ;  of  whom  II.  c.  17. 
U>«    tonuu  wu    admitted    ia   1650, 

courts, 
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courts,  is  put  into  the  hands  of  the  clerks  prefented,  as  well 
as  of  the  owners  of  the  advowfon.  I  mean  the  prefentation 
to  fuch  benefices  as  belong  to  Roman  catholic  patrons;  which, 
according  to  their  feveral  counties,  are  veiled  in  and  fecured 
to  the  two  univerfities  of  this  kingdom.  And  particularly 
by  the  flatute  of  12  Ann.  ft.  a.  c.14.  §4.  a  new  method 
of  proceeding  is  provided  j  viz.  that,  befides  the  writs  of 
quare  itnpedit,  which  the  univerfities  as  patrons  are  entitled 
to  bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a[  252  ] 
bill  in  equity  againft  any  perfon  prefenting  to  fuch  livings,  and 
difturbing  their  right  of  patronage,  or  his  ce/Itty  que  trujl^  or 
any  other  perfon  whom  they  have  caufe  to  fufpecl ;  in  order 
to  compel  a  difcovery  of  any  fecret  trufts,  for  the  benefit  of 
papiils,  in  evafion  of  thofe  laws  whereby  this  right  of  advow- 
fon,is  vetted  in  thofe  learned  bodies :  and  alfo  (by  the  ftatute 
II  Geo.  II.  c.  17.)  to  compel  a  difcovery  whether  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advowfon,  were  made 
hontxfide  to  a  proteftant  purchafor,  for  the  benefit  of  proteft- 
ants,  and  for  a  full  confideration  j  without  which  requifites' 
every  fuch  grant  and  conveyance  of  any  advowfon  or  avoid- 
ance is  abfolutely  null  and  void.  This  is  a  particular  lawyand-^^ . 
calculated  for  a  particular  purpofe  :  but  in  no  inftance  but 
this  does  the  common  law  permit  the  clerk  himfelf  to  interfere- 
in  recovering  a  prefentation,  of  which  he  is  afterwards  to; 
have  the  advantage.  For  befides  that  he  has  (as  was  before- 
obferved)  no  temporal  right  in  him  till  after  inftitution  and 
induftion;  and  as  he  therefore  can  fufivsr  no  wrong,  is  con- 
fequently  entitled  to  no  remedy,  this  exclufion  of  the  clerk 
from  being  plaintiflr  feems  alfo  to  arife  from  the  very  great 
honour  andregard  which  the  law  pays  to  his  facred  fundlion. 
•For  it  looks  upon  the  cure  of  fouls  as  too  arduous  and  im- 
portant a  talk  to  be  eagerly  fought  for  by  any  ferious  clergy- 
man j  and  therefore  will  not  permit  him  to  contend  openly 
at  law  for  a  charge  and  truft,  which  it  prefumes  he  under- 
takes with  diffidence. 

But  when  the  clerk  is  in  full  pofleffion  of  the  benefice, 
the  law  gives  him  the  fame  pofTeflbry  remedies  to  recover  his 
glebe,    his  rents,   his  tithes,  and  other  ecclcfiaftical  dues, 
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by  writ  of  entry,  affife,  eje£iment,  debt,  or  trefpafs,  {as 
the  cafe  may  happen,)  which  it  fumiflies  to  the  owners  of 
lay  property.  Yet  he  (hall  not  have  a  writ  of  right,  nor 
fuch  other  fimilar  writs  as  are  grounded  upon  the  mere 
right ;  becaufe  he  hath  not  in  him  the  entire  fee  and  right », 
but  he  is  entitled  to  a  fpecial  remedy  called  a  writ  of  juris 
C  '3<SZ  3  ^^^f^i  which  is  fometimes  ftiled  the  parfon's  writ  of  right  ^^ 
being  the  higheft  writ  which  he  can  have*.  This  lies  for  a 
parfon  or  a  prebendary  at  common  law,  and  for  a  vicar  by 
ftatute  14  Edw.III.  c.  17.  and  is  in  the  nature  of  an  affife,  to 
inquire  whether  the  tenements  in  queftion  are  frankalmoign 
belonging  to  the  church  of  the  demandant,  or  clfe  the  lay  fee , 
of  the  tenant ".  And  thereby  the  demandant  may  recover 
lands  and  tenements,  belonging  to  the  church,  which  were 
alienated  by  the  predeceflbr ;  or  of  which  he  was  difleifed  j  or 
which  were  recovered  againd  him  by  verdidi,  confeffion,  or  , 
default,  without  praying  in  aid  of  the  patron  and  ordinary  ; 
or  on  which  any  perfon  has  intruded  fince  the  predeceflbr's 
death".  But  fince  the  reftraining  ftatute  of  13  Eliz.  c.  10. 
whereby  the  alienation  of  the  predeceflbr,  or  a  recovery  fuf- 
fcred  by  him  of  the  lands  of  the  church,  is  declared  to  be 
abfolutely  void,  this  remedy  is  of  very  little  ufe,  unlefs  where 
the  parfon  himfelf  has  been  deforced  for  more  than  twenty 
years  ° ;  for  the  fucceflbr,  at  any  competent  time  after  his 
acccffion  to  the  benefice,  may  enter,  or  bring  an  ejcftment. 

'  F.N.B,  49.  "*  Regiftr.  32. 

k  Booth.  821.  »  F.N.  B.  48,  49. 

•  F.N.B.4«.  •  Booth.  «31. 
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CHAPTER    THE    SEVENTEENTH. 

OF      INJURIES     PROCEEDING     FROM, 
OR    AFFECTING    THE    CROWN. 


HAVING  in  the  nine  preceding  chapters  confidered  the 
injuries,  or  private  wrongs,  that  may  be  offered  ky  one 
fubjedt  to  another,  all  of  which  are  redreffed  by  the  command 
and  authority  of  the  king,  fignified  by  his  original  writs  re- 
turnable in  the  feveral  courts  of  juftice,  which  theftce  derive 
a  jurifdi6iion  of  examining  and  determining  the  complaint ; 
I  proceed  now  to  inquire  into  the  mode  of  redrefling  thofe 
injuries  to  which  the  crown  itfelf  is  a  party :  which  injuries 
are  either  where  the  crown  is  the  aggreffor,  and  which  there- 
fore cannot  without  a  folecifm  admit  of  the  fame  kind  of 
remedy*;  or  elfe  is  the  fufferer,  and  which  then  are  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative.  In  treating  therefore  of  thefe,  we  will 
confider  firft,  the  manner  of  redrefling  thofe  wrongs  or  in- 
juries which  a  fubjeft  may  fufFer  from  the  crown,  and  then 
of  redrefling  thofe  which  the  crown  may  receive  from  a 
fubjedl. 

I.  That  the  king  can  do  no  wrong,  is  a  neceflTary  and 
fundamental  principle  of  the  Englifti  conftitution :  meaning 
only,  as  has  formerly  been  obferved'',  that  in  the  firft  place, 
whatever  may  be  amifs  in  the  condu6t  of  public  affairs  is  not 

•  Bro.  Abr.  t.  petition,  12.  t,  prerogative.  2.      •>  Book  I.  ch.  7.  pag.  243—246. 
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chargeable  perfonally  on  the  king ;  nor  Is  he,  but  his  minifters, 
accountable  for  it  to  the  people  :  and,  fecondly,  that  the  pre- 
rogative of  the  crown  extends  not  to  do  any  injury ;  for, 
being  created  for  the  benefit  of  the  people,  it  cannot  be  ex- 
erted to  their  prejudice  *^.  Whenever  therefore  it  happens, 
that,  by  mifinformation,  or  inadvertence,  the  crown  hath  been 
induced  to  invade  the  private  rights  of  any  of  it's  fubjefts, 
though  no  a£lion  will  lie  againft  the  fovereign^,  (for  who 
fliall  command  the  king*?)  yet  the  law  hath  fuinifhed  the 
fubjeft  with  a  decent  and  refpe£l:ful  mode  of  removing  that 
invafion,  by  informing  the  king  of  the  true  ftate  of  the  matter 
in  difpute  :  and,  as  it  prefumes  that  to  know  of  zny  injury  and 
to  redrefs  it  are  infeparable  in  the  royal  breaft,  it  then  iffues 
as  of  courfe,  in  the  king's  own  name,  his  orders  to  his  judges 
to  do  juftice  to  the  party  aggrieved. 

"'"  The  diftance  between  the  fovereign  and  his  fubjedls  is 
fuch,  that  it  rarely  can  happen  that  any  perfonal  injury  can 
immediately  and  direftly  proceed  from  the  prince  to  any  pri- 
vate man;  and,  as  it  can  fo  feldom  happen,  the  law  in  decency 
fuppofes  that  it  never  will  or  can  happen  at  all  \  becaufe  it 
feels  itfelf  incapable  of  furnilhing  any  adequate  remedy, 
without  infringing  the  dignity  and  deftroying  the  fovereignty 
of  the  royal  perfon,  by  fetting  up  fome  fuperior  power  with 
authority  to  call  him  to  account.  The  inconveniency  there- 
fore of  a  mifchief  that  is  barely  poffible,  is  (as  Mr.  Locke  has 
obferved^ )  well  recompenfed  by  the  peace  of  the  public  and 
fecurity  of  the  government,  in  the  perfon  of  the  chief  magif- 
trate  being  fet  out  of  the  reach  of  coercion.  But  injuries  to 
the  rights  of  property  can  fcarcely  be  committed  by  the  crown 
without  the  intervention  of  it's  officers ;  for  whom  the  law 
in  matters  of  right  entertains  no  refpeft  or  delicacy,  but  fur- 
nifhes  various  methods  of  detefting  the  errors  or  mifcondu£l 
of  thofe  agents,  by  whom  the  king  has  been  deceived,  and 
induced  to  do  a  temporary  injufUce. 

«  Plowd.  487.  •  Tmch.  L.  83. 

f  Jenkini.  78.  'on  Gor.  p.  2.  §  905. 
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The  common  law  methods  of  obtaining  pofleffion  or  rcf- 
titution  from  the  crown,  of  either  real  or  perfonal  property, 
are,  i.  By  petition  de  droit  y  or  petition  of  right :  which  is  faid 
to  owe  its  original  to  king  Edward  the  firfts.  3.  By  monflrans 
de  droit f  manifeflation  or  plea  of  right :  both  of  which  may  be 
preferred  or  profecuted  either  in  the  chancery  or  exchequer'*. 
The  former  is  of  ufe,  where  the  king  is  in  full  poflefEon  of 
any  hereditaments  or  chattels,  and  the  petitioner  fuggefts 
fuch  a  right  as  controverts  the  title  of  the  crown,  grounded  on 
fadls  difclofed  in  the  petition  itfelf ;  in  which  cafe  he  muft  be 
careful  to  ftate  truly  the  whole  title  of  the  crown,  otherwifc 
the  petition  fliall  abate  » :  and  then,  upon  this  anfwer  being 
endorfed  or  underwritten  by  the  king,  foit  droit  fait  alpartie, 
(let  right  be  done  to  the  party  J,)  a  commiffion  ftiall  iflue 
to  inquire  of  the  truth  of  this  fuggeftion  ^  :  after  the  return 
of  which,  the  king's  attorney  is  at  liberty  to  plead  in  bar  j 
and  the  merits  ihall  be  determined  upon  iflue  or  demurrer, 
as  in  fuits  between  fubje£l:  and  fubjcft.  Thus,  if  a  difl'eifor 
of  lands,  which  are  holden  of  the  crown,  dies  feifed  with- 
out any  heir,  whereby  the  king  is  prima  facie  entitled  to  the 
Jands,  and  the  pofleffion  is  caft  on  him  either  by  inqueft  of 
ofiice,  or  by  aft  of  law  without  any  office  found  ;  now  the 
difl'eifec  (hall  have  remedy  by  petition  of  right,  fuggeft:ing 
the  title  of  the  crown,  and  his  own  fuperior  right  before  the 
diflTeifin  made  '.  But  where  the  right  of  the  party,  as  well  as 
the  right  of  the  crown,  appears  upon  record,  there  the  party 
(hall  have  monflrans  de  droit,  which  is  putting  in  a  claim  of 
right  grounded  on  fa£ls  already  acknowledged  and  eftablifhed, 
and  praying  the  judgment  of  the  court,  whether  upon 
thofe  fafts  the  king  or  the  fubjedt  hath  the  right.  As  if,  in 
the  cafe  before  fuppofed,  the  whole  fpecial  matter  is  found 
by  an  inqueft  of  office,  (as  well  the  difl"eifin,  as  the  dying 
without  any  heir,)  the  party  grieved  (hall  have  monflrans  de 
droit  at  the  common  law"*.     But  as  this  feldom  happens,  and 


^  ^TO.Abr.  t.praog.^,    FiU.  Air.  J  Sul  Tr.  vii.  134. 

t.aror.s.  *Si:in.  608,     Eaft.  Entr.  461. 

*  Skill.  609.  '  Bro.  Abr.  t.fttition.lO.    4  Rep.  58. 

•  Finch.  L.  356.  *»  4  Rep.  55. 
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the  rtmedy  by  petition  was  extremely  tedious  and  expenfire, 
that  by  monftram  was  much  enlarged  and  rendered  almoft 
unlverfal  by  feveral  ftatutes,  particularly  36  Edw.  III.  c.  13. 
and  2  &  3  Edw.  VI.  c.  8.  which  alfo  allow  inquifitions  of 
office  to  be  traverfed  or  denied,  wherever  the  right  of  a  fub- 
yitOL  is  concerned,  except  in  a  very  few  cafes  °.  Thefe  pra- 
ceedings  are  had  in  the  petty-bag  office  in  the  court  of  chan- 
cery :  and,  if  upon  either  of  them  the  right  be  determined 
againft  the  crown,  the  judgment  is  quod  manus  domini  regis 
amoveatitur  et  pojfejfto  rejiituatur  petenti,  falvo  jure  domini 
regis  °;  which  laft  claufe  is  always  added  to  judgments  againft 
the  king  **,  to  whom  no  laches  is  ever  imputed,  and  whofe 
right  (till  fome  late  ftatutes «)  was  never  defeated  by  any 
limitation  or  length  of  time.  And  by  fuch  judgment  the 
crown  is  inftantly  out  of  poffeffion  ^ ;  fo  that  there  needs  not 
the  indecent  interpofition  of  his  own  officers  to  transfer  the 
feifin  from  the  king  to  the  party  aggrieved. 

II.  The  methods  of  redreffing  fuch  injuries  as  the  crown 
may  receive  from  the  fubjeft  are, 

I.  By  fuch  ufual  common  law  aflions,  as  are  confiftcnt 
with  the  royal  prerogative  and  dignity.  As  therefore  the  king, 
byreafon  of  his  legal  ubiquity,  cannot  be  difleifed  or  difpof- 
fefled  of  any  real  property  which  is  once  vefted  in  him,  he 
can  maintain  no  a£lioh  which  fuppofes  a  difpofleffion  of  the 
plaintiff;  fuch  as  an  affife  or  an  ejedtment* :  but  he  may  bring 
a  quare  impedit  %  which  always  fuppofes  the  complainant  to 
be  feifed  or  poflefled  of  the  advowfon  :  and  he  may  profecute 
this  writ,  like  every  other  by  him  brought,  as  well  in  the  king's 
bench  "  as  the  common  pleas,  or  in  whatever  court  he  pleafes. 
So  too,  he  may  bring  an  a6bion  of  trefpafs  for  taking  away 
his  goods ',  but  fuch  actions  are  not  ufual  (though  in  ftri£l- 
nefs  maintainable)  for  breaking  his  clofe,  or  other  injury 
done  upon  his  foil  or  poffeffion  ^.  It  would  be  equally  tedious 

"  Skin.  608.  »  Bro.  ALr.  t.  prerogative.  89- 

"  2  Inft.  fi95.     Raft,  Entr.  463.  '  F.  N.  B.  32. 

P  Finch.  L.  460.  "  Dyverfyte  des  coiirtes.  clank  le  my. 

1  21  Jac.  I.  c.  2.     9  Geo.  III.  c.  16.  *  Bro.  Abr.  Lprerog.  130.  F,NJB.90. 

"■  Finch.  L.  459;  Year  book.    4  Hen.  IV.  4. 
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and  difficult,  to  run  through  every  minute  diftinction  that 
might  be  gleaned  from  our  antient  books  with  regard  to  this 
matter;  nor  is  it  in  any  degree  neceffary,  as  much  caGer 
and  more  effedtual  remedies  are  ufually  obtained  by  fuch 
prerogative  modes  of  procefs,  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  tnquifttion  or  inqueji  of  office :  which  is 
an  inquiry  made  by  the  king's  officer,  his  (heriff,  coroner, 
or  efcheator,  virtute  officii^  or  by  writ  to  them  fent  for  that 
purpofe,  or  by  commiffioners  fpecially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  pofleffion  of  lands  or 
tenements,  goods  or  chattels  *.     This  is  done  by  a  jury  of 
no  determinate  number;  being  either  twelve,  or  lefs,  or 
more.     As,  to  inquire,  whether  the  king's  tenant  for  Iffe 
died  feifed,  whereby  the  reverfion  accrues  to  the  king :  whe- 
ther A,  who  held  immediately  of  the  crown,  died  without 
heirs ;  in  which  cafe  the  lands  belong  to  the  king  by  efcheat : 
whether  B  be  attainted  of  treafon  ;  whereby  his  eftate  is  for- 
feited to  the  crown  :  whether  C,  who  has  purchafed  lands, 
be  an  alien ;  which  is  another  caufe  of  forfeiture ;  whether 
D  be  an  idiot  a  nativitate ;  and  therefore,  together  with  his 
lands,  appertains  to  the  cuftody  of  the  king ;  and  other  quef- 
tions  of  like  import,  concerning  both  the  circumftances  of 
the  tenant,  and  the  value  or  identity  of  the  lands.     Thefe 
inquells  of  office  were  more  frequently  in  pra£lice  than  at 
prefent,  during   the   continuance   of  the   military   tenures 
amongft  us:  when,  upon  the  death  of  every  one  of  the 
king's  tenants,   an  inquefl:  of  office  was  held,   called  an 
itiqui/ttio  poji  mortem^  to  inquire  of  what  lands  he  difed  feifed, 
who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
king  to  his  marriage,  wardfliip,  relief,  primer-fei^n^  or  other 
advantages,  as  the  circumftances  of  the  cafe  might  turn  out. 
To  fuperintend  and  regulate  thefe  inquiries  the  court  of 
wards  and  liveries  was  inftituted  by  ftatute  32  Hen.  VIII, 
c.  46.  which  was  abolilhed  at  the  reftoration  of  king  Charles 
the  fecond,  together  with  the  oppreffive  tenures  upon  which 
it  was  founded. 

"  Finch.  L.  333,  4,  5. 
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,  With  regard  to  other  matters,  the  inquefts  of  office  ftill 
remain  in  force,  and  are  taken  upon  proper  occaGons  ;  being 
extended  not  only  to  lands,  but  alfo  to  goods  and  chattels 
perfonal,  as  in  the  cafe  of  wreck,  treafure-trove,  and  the 
like ;  and  cfpeclally  as  to  forfeitures  for  offences.  For  every 
jury  which  tries  a  man  for  treafon  or  felony,  every  coroner's 
inqueft  that  fits  upon  a  felo  de/e,  or  one  killed  by  chance- 
medley,  is  not  only  with  regard  to  chattels,  but  alfo  as  to 
real  interefts,  in  all  refpeds  an  inqueft  of  office :  and  if  they 
find  the  treafon  or  felony,  or  even  the  flight  of  the  party 
accufed,  (though  innocent,)  the  king  is  thereupon,  by  virtue 
of  this  office  found,  entitled  to  have  his  forfeitures  j  and  alfo, 
in  the  cafe  of  chance-medley,  he  or  his  grantees  are  entitled 
to  fuch  things  by  way  of  deodand^  as  have  moved  to  the 
death  of  the  party. 

These  inquefts  of  office  were  devifed  by  law,   as  an 
authentic  means  to  give  the  king  his  right  by  folemn  matter 
of  record  j  without  which  he  in  general  can  neither  take,  nor 
part  from  any  thing  "> .   For  it  is  a  part  of  the  liberties  of  Eng- 
land, and  greatly  for  the  fafety  of  the  fubje£t,  that  the  king 
may  not  enter  upon  or  feize  any  man's  pofleffions  upon  bare 
furmifcs  without  the  intervention  of  a  jury  *.     It  is  however 
particularly  enabled  by  the  ftatute  33  Hen.  VIII.  c.  20.  that, 
in  cafe  of  attainder  for  high  treafon,  the  king  fhall  have  the 
forfeiture  inftantly  without  any  inquifition  of  office.    And,  as 
the  king  hath  (in  general)  no  title  at  all  to  any  property  of  this 
fort  before  office  found,  therefore  by  the  ftatute  18  Hen.  VI. 
c.  6.  it  was  enafted,  that  all  letters  patent  or  grants  of  lands 
and  tenements  before  office  found,  or  returned  into  the 
exchequer,  fliall  be  void.     And,  by  the  bill  of  rights  at  the 
revolution,  i  W.  &  M.  ft.  «.  c.  a.  it  is  declared,  that  all 
grants  and  promifes  of  fines  and  forfeitures  of  particular 
perfons  before  convidiion   (which  is  here   the  inqueft  of 
office)  are  illegal  and  void  \  which  indeed  was  the  law  of  the 
land  in  the  reign  of  Edward  the  third '. 

y  Finch.  L.  W.  »  3  Inft.  48. 

*  Gilb.  kift.  exch.  133.    Hob.  347. 
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With  regard  to  real  property,  if  an  office  be  found  for 
the  king,  it  puts  him  in  immediate  poffeffion,  without  the 
trouble  of  a  formal  entry,  provided  a  fubjeft  in  the  like  cafe 
would  have  had  a  right  to  enter ;  and  the  king  (hall  receive 
all  the  mefne  or  intermediate  profits  from  the  time  that  his 
title  accrued  **.  As  on  the  other  hand,  by  the  ariiculi  fuper 
cartas  *^,  if  the  king's  efcheator  or  flieriff  feize  lands  into  the 
king's  hand  without  caufe,  upon  taking  them  out  of  the  king's 
hand  again,  the  party  fliall  have  the  mefne  profits  reftorcd 
to  him. 

In  order  to  avoid  the  pofleffion  of  the  crown,  acquired  by 
the  finding  of  fuch  office,  the  fubjeft  may  not  only  have  his 
petition  of  rights  which  difclofes  new  fa£ts  not  found  by  the 
office,  and  his  monjirans  de  droity  which  relies  on  the  fafts  as 
found :  but  alfo  he  may  (for  the  moft  part)  iraverfe  or  deny 
the  matter  of  fadt  itfelf,  and  put  it  in  a  courfe  of  trial  by 
the  common  law  procefs  of  the  court  of  chancery  :  yet  ftill, 
in  fome  fpecial  cafes,  he  hath  no  remedy  left  but  a  mere 
petition  of  right  *•.  Thefe  traverfes  as  well  as  the  monjirans 
de  droit,  were  greatly  enlarged  and  regulated  for  the  benefit 
of  the  fubjeft,  by  the  ftatutes  before-mentioned,  and  others*. 
And  in  the  traverfes  thus  given  by  ftatute,  which  came  in  the 
place  of  the  old  petition  of  right,  the  party  traverfing  is  con- 
fidered  as  the  plaintiff  *^ ;  and  muft  therefore  make  out  his 
own  title,  as  well  as  impeach  that  of  the  crown,  and  then 
(hall  have  judgment  quodmanus  domini  regis  amoveantur,  ^c, 

3.  Where  the  crown  hath  unadvifedly  granted  any  thing 

by  letters  patent,  which  ought  not  to  be  granted  ^,  or  where 

the  patentee  hath  done  an  zO:  that  amounts  to  a  forfeiture  of 

the  grant  ^,  the  remedy  to  repeal  the  patent  is  by  writ  oifcirt  r  261  3 

fadas  in  chancery  •.    This  may  be  brought  either  on  the  part 

■»  Finch.  L.  326,  326.  ^  L&w  o(  nifi  prius,  201,  202. 

^^  asEdw.I.  ft.  3.  c.  19.  8  See  book  II.  ch.  21. 

FiBch.  L.  324.  *  Dyer.  198. 

t.  a^Efiw.III.c.lS.  36Edw.III,  'aLev.2iO.     4lnft.88. 
,13.     2  &  3  Edw.  VI.  c.  S. 

of 
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of  the  king  in  order  to  refume  the  thing  granted ;  or,  if  the 
grant  be  injurious  to  a  fubjefl:,  the  king  is  bound  of  right  to 
permit  him  (upon  his  petition)  to  ufe  his  royal  name  for 
repealing  the  patent  in  zfcire facias^.  And  fo  alfo,  if  upon 
office  untruly  found  for  the  king,  he  grants  the  land  over  to 
another,  he  who  is  grieved  thereby,  and  traverfes  the  office 
itfelf,  is  entitled  before  iflue  joined  to  a  fcire  facias  againft 
the  patentee,  in  order  to  avoid  the  grant '.  u:i 

4.  An  information  on  behalf  of  the  crown,  filed  in  the 
exchequer  by  the  king's  attorney-general,  is  a  method  of 
fuit  for  recovering  money  or  other  chattels,  or  for  obtaining 
fatisfadtion  in  damages  for  any  perfonal  wrong  ^  committed 
in  the  lands  or  other  pofleffions  of  the  crown.   It  differs  from 
an  information  filed  in  the  court  of  king's  bench,  of  which 
we  (hall  treat  in  the  next  book ;  in  that  this  is  inftituted  to 
redrefs  a  private  wrong,  by  which  the  property  of  the  crown 
is  afFe£ted ;  that  is  calculated  to  punifh  fome  public  wrong, 
or  heinous  mifdemefnor  in  the  defendant.    It  is  grounded  on 
no  writ  under  feal,  but  merely  on  the  intimation  of  the  king's 
officer  the  attorney-general,  who  **  gives  the  court  to  under- 
"  fland  and  be  informed  of"  the  matter  in  queftion  :  upon 
which  the  party  is  put  to  anfwer,  and  trial  is  had,  as  in  fuits 
between  fubjeft  and  fubjeft.     The  moft  ufual  informations 
are  thofe  of  intrufmi  and  debt :  intrujlon,  for  any  trefpafs  com- 
mitted on  the  lands  of  the  crown  °,  as  by  entering  thereon 
without  title,  holding  over  after  a  leafe  is  determined,  taking 
the  profits,  cutting  down  timber,  or  the  like  j  and  debt,  upon 
any  contraft  for  monies  due  to  the  king,  or  for  any  forfeiture 
due  to  the  crown  upon  the  breach  of  a  penal  flatute.  This  is 
moft  commonly  ufed  to  recover  forfeitures  occafioned  by  tranf- 
greffing  thofe  laws,  which  are  enacted  for  the  eftablifhment 
C  262  3  and  fupport  of  the  revenue  :  others,  which  regard  mere  mat- 
ters of  police  and  public  convenience,  being  ufually  left  to 
be  inforced  by  common  informers,  in  the  qui  tarn  inform- 

,  ^  1  Ventr.  344.  •"  Moor.  375. 

'  Bro.  Ahr.  t.  fcire  facias.  69.  185.         "  Cro.  Jac.  2li.  I  Leon.  48.  S«vU.  49* 

ations 
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ations  or  aftions,  of  which  we  have  formerly  fpoken  °.  But 
after  the  attorney-general  has  informed  upon  the  breach  of 
a  penal  law,  no  other  information  can  be  received  p.  There 
is  alfo  an  information  in  renty  when  any  goods  are  fuppofed 
to  become  the  property  of  the  crown,  and  no  man  appears  to 
claim  them,  or  to  difpute  the  title  of  the  king.  As  antiently 
in  the  cafe  of  treafure-trove,  wrecks,  waifs,  and  eftrays, 
feized  by  the  king's  officer  for  his  ufe.  Upon  fuch  feizure 
an  information  was  ufually  filed  In  the  king's  exchequer,  and 
thereupon  a  proclamation  was  made  for  the  owner  (if  any) 
to  come  in  and  claim  the  efFefts ;  and  at  the  fame  time  there 
iflued  a  commiffion  of  appraifement  to  value  the  goods  in  the 
officer's  hands  ;  after  the  return  of  which,  and  a  fecond  pro- 
clamation had,  if  no  claimant  appeared,  the  goods  were  fup- 
pofed derelift,  and  condemned  to  the  ufe  of  the  crown  ^, 
And  when,  in  later  times,  forfeitures  of  the  goods  themfelves, 
as  well  as  perfonal  penalties  on  the  parties,  were  infllfted  by 
a£t  of  parliament  for  tranfgreffions  againft  the  laws  of  the 
cuftoms  and  excife,  the  fame  procefs  was  adopted  in  order 
to  fecure  fuch  forfeited  goods  for  the  public  ufe,  though  the 
offender  himfelf  had  efcaped  the  reach  of  juftice. 

5.  A  WRIT  of  quo  tuarranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  againft  him  who  claims  or  ufurps  any 
office,  franchife,  or  liberty,  to  inquire  by  what  authority  he 
fupports  his  claim,  in  order  to  determine  the  right  '^.  It  lies 
alfo  in  cafe  of  non-ufer  or  long  neglect  of.  a  franchife,  or 
mif-ufer  or  abufe  of  it ;  being  a  writ  commanding  the  de- 
fendant to  fhew  by  what  warrant  he  exercifes  fuch  a  fran- 
chife, having  never  had  any  grant  of  it,  or  having  forfeited  it 
by  negle(3:  or  abufe.  This  was  originally  returnable  before 
the  king's  juftices  at  Weftmlnfters;  but  afterwards  only 
before  the  juftices  in  eyre,  by  virtue  of  the  ftatutes  of  quo  [  2^3  ] 
warranto^  6  Edw.  I.  c.  I.  and  i8  Edw.  I.  ft.  2.*  ;  but  fince 
thofe  juftices  have  given  place  to  the  king's  temporary  com- 
miffioners  of  affife,  the  judges  on  the  feveral  circuits,  this 

•  See  pag.  162.  r  Fi„ch.  L.  322.     2  Inft.  882. 

'  Hard.  201.  «  Old  Nat.  Brev.fol.  lo?.  edit.  1534. 

'  Gilb,  hjft,  ofexch.  c.  13.  5  2  Inft.  498,    Raft.  Entr.  540. 

branch 
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branch  of  the  ftatutes  hath  loft  it's  cffedi  <*  ;  and  writs  of  quo 
warranto  (if  brought  at  all)  muft  now  be  profecuted  and  de- 
termined before  the  king's  juftices  at  Weftminfter.  And  in 
cafe  of  judgment  for  the  defendant,  he  (hall  have  an  allow- 
ance of  his  franchife ;  but  in  cafe  of  judgment  for  the  king, 
for  that  the  party  is  intitled  to  no  fuch  franchife,  or  hath  dif- 
ufed  or  abufed  it,  the  franchife  is  either  feized  into  the  king's 
hands»  to  be  granted  out  again  to  whomever  he  fhall  pleafe ; 
or,  if  it  be  not  fuch  a  franchife  as  may  fubfift  in  the  hands 
of  the  crown,  there  is  merely  judgment  of  ou/igry  to  turn  out 
the  party  who  ufurped  it ". 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the 
nature  of  a  writ  of  right)  is  final  and  conclufive  even  againft 
the  crown  *.  Which,  together  with  the  length  of  it's  pro- 
cefs,  probably  occaGoned  that  difufe  into  which  it  is  now 
fallen,  and  introduced  a  more  modern  method  of  profecution, 
by  informatien  filed  in  the  court  of  king's  bench  by  the  attor- 
ney-general, in  the  nature  of  a  writ  of  quo  ivarranto  ,•  wherein 
the  procefs  is  fpeedier,  and  fhe  judgment  not  quite  fo  deci- 
five.  This  is  properly  a  criminal  method  of  profecution,  as 
well  to  punifti  the  ufurper  by  a  fine  for  the  ufurpation  of  the 
franchife,  as  to  ouft  him,  or  feize  it  for  the  crown  :  but  hath 
long  been  applied  to  the  mere  purpofes  of  trying  the  civil 
right,  feizing  the  franchife,  or  oufting  the  wrongful  pofleflbr  ; 
the  fine  being  nominal  only. 

During  the  violent  proceedings  that  took  place  in  the  lat- 
ter end  of  the  reign  of  king  Charles  the  fecond,  it  was  among 
other  things  thought  expedient  to  new-model  moft  of  the  cor- 
poration towns  in  the  kingdom  j  for  which  purpofe  many  of 
[  264  ]  thofe  bodies  were  perfuaded  to  furrender  their  charters,  and 
informations  in  the  nature  of  ^2^0  warranto  were  brought 
againft  others,  upon  a  fuppofcd^  or  frequently  a  real,  for- 
feiture of  their  franchifes  by  negledl  or  abufe  of  them.  And 
the  confequence  was,  that  the  liberties  of  moft  of  them  were 


3 Inft. 498. 

'  \  Sid.  86. 

2  Show.  47. 

12  Mod.  225. 

Cfo.  Jac.  259. 

1  Sliow,  280. 

9, 
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feized  into  the  hands  of  the  king,  who  granted  them  frefli 
charters  with  fuch  alterations  as  were  thought  expedient; 
and,  during  their  ftate  of  anarchy,  the  crown  named  all  their 
magiftrates.  This  exertion  of  power,  though  perhaps  in 
fummojure  it  was  for  the  moft  part  ftridlly  legal,  gave  a  great 
and  jufl  alarm  ;  the  new-modelling  of  all  corporations  being 
a  very  large  ftride  towards  eftablilhing  arbitrary  power ;  and 
therefore  it  was  thought  neceflary  at  the  revolution  to  bridle 
this  branch  of  the  prerogative,  at  leaft  fo  far  as  regarded  the 
metropolis,  by  ftatute  2  W.  &  M.  c.  8.,  which  enafts,  that 
the  franchifes  of  the  city  of  London  (hall  never  hereafter  be 
feized  or  forejudged  for-any  forfeiture  or  mifdemefnor  what- 
Ibever,'.;.  ;;  iisiil/j:  \\...  ^,.,': v.;iU\  ir.'..i\;  'A':']''.  :>'.;j  > 

This  proceeding  is  however  now  applied  to  the  deciGon 
of  corporation  difputes  between  party  and  party,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  ftatute  9  Ann. 
c.  20.  which  permits  an  information  in  nature  of  quo  nvar- 
ranto  to  be  brought  with  leave  of  the  court,  at  the  relation  of 
any  perfon  defiring  to  profecute  the  fame,  (who  is  then  ftiled 
the  relator^  againft  any  perfon  ufurping,  intruding  into,  or 
unlawfully  holding  any  franchife  or  office  in  any  city,  bo- 
rough, or  town  corporate ;  provides  for  it's  fpeedy  determi- 
nation J  and  diredls  that,  if  the  defendant  be  convicted, 
judgment  of  oufter  (as  well  as  a  fine)  may  be  given  againft 
him,  and  that  the  relator  (hall  pay  or  receive  coils  according 
to  the  event  of  the  fuit  (i). 


( I )  This  ftatute,  with  regard  to  cofts,  extends  only  to  cafes 
where  the  title  of  a  perfon  to  be  a  corporate  officer,  as  mayor, 
bailiff,  or  freeman,  is  in  queflion ;  but  an  information  to  try  the 
right  of  holding  a  court  is  not  within  it,  but  ftands  upon  the  com- 
mon law  only,  and  being  a  profecution  in  the  name  of  the  king, 
no  cofts  are  given,     i  Burr.  402. 

The  court  of  king's  bench  having  a  difcretioiiary  power  of 
granting  informations,  in  the  nature  of  quo  warranto^  had  long  ago 
eftabliihed  a  general  rule  to  guide  their  difcretion,  vi-z,.  not  to  allow 
in  any  cafe  an  information  in  the  nature  of  quo  warranto  againfl 

any 
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6.  The  writ  of  mandamus  ^  is  alfo  made  by  the  fame  ftatute 
9  Ann.  c.  20.  a  mofl  full  and  efFeftual  remedy,  in  the  firft 
place,  for  refufal  of  admiffion  where  a  perfon  is  entitled  to 
an  office  or  place  in  any  fuch  corporation ;  and,  fecondly, 
for  wrongful  removal,  when  a  perfon  is  legally  poflefled. 
[  265  ]  Thcfe  are  injuries,  for  which  though  redrefs  for  the  party  in- 
terefted  may  be  had  by  aflife,  or  other  means,  yet  as  the  fran- 
chifes  concern  the  public,  and  may  afFedl  the  adminiftration 
of  juftice,  this  prerogative  writ  alfo  iflues  from  the  court  of 
king's  bench ;  commanding,  upon  good  caufe  Ihewn  to  the 
court,  the  party  complaining  to  be  admitted  or  reftored  to 
his  office.  And  the  ftatute  requires,  that  a  return  be  imme- 
diately made  to  the  firft  writ  of  mandamus ;  which  return  may 
be  pleaded  to  or  traverfed  by  the  profecutor,  and  his  anta- 
gonift  may  reply,  take  iffue,  or  demur,  and  the  fame  pro- 
ceedings may  be  had,  as  if  an  action  on  the  cafe  had  been 
brought,  for  making  a  falfe  return :  and,  after  judgment  ob- 
tained for  the  profecutor,  he  fliall  have  a  peremptory  writ  of 
mandamus  to  compel  his  admiffion  or  reftitution ;  which  lat- 
ter (in  cafe  of  an  action)  is  ciFe£ted  by  a  writ  of  reftitution  *. 

yScepag.no.  »  11  Rep.  79. 


any  perfon  who  had  been  twenty  years  in  the  poffeffion  of  his  fran- 

chife ;  but  having  reafon  to  confider  this  too  extenfive  a  limit,  they 

refolved  upon  a  new  rule,  viz.  not  to  allow  fuch  an  information 

againll  any  perfon  who  had  been  fix  years  in  pofleflion.     4  T.  R. 

284. 

But  the  legidature  thinking  this  too  fudden  a  change  in  the 

pra£tice  of  the  court,  and  becaufe  it  did  not  extend  to  informations 

filed  by  the  attorney-general,  enafted  by  32  Geo.  III.  c.  58.  that 

to  any  information  in  the  nature  of  quo  warranto,  for  the  exercife 

of  any  corporate  office  or  franchife,  the  defendant  might  plead 

that  he  had  been  in  pofieffion  of,  or  had  executed,  the  office  for 

fix  years  or  more.     And  that  no  defendant  fhould  be  affefted  by 

any  de£e&  in  the  title  of  the  perfon  from  whom  he  derived  his 

right  and  title,  if  that  perfon  had  been  ioi  the  undifturbed  exercife 

of  his  office  or  franchift  fix  years  previous  to  the  filing  of  the 

inforputioQ* 

So 
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80  that  now  the  writ  of  mandamus,  in  cafes  within  this 
ftatute,  is  in  the  nature  of  an  adlion :  whereupon  the  party 
applying  and  fucceeding  may  be  entitled  to  cofts,  in  cafe  it 
be  the  franchife  of  a  citizen,  burgefs,  or  freeman ' ;  and  alfo, 
in  general,  a  writ  of  error  may  be  had  thereupon  *». 

This  writ  of  mandamus  may  alfo  be  iflued,  in  purfuance 
of  the  ftatute  11  Geo.  I.  c.  4.  in  cafe  within  the  regular  time 
no  ele£tion  fhall  be  made  of  the  mayor  or  other  chief  officer 
of  any  city,  borough,  or  town  corporate,  or  (being  made) 
it  Ihall  afterwards  become  void;  requiring  the  eleftors  to 
proceed  to  elefbion,  and  proper  courts  to  be  held  for  admitting 
and  fwearing  in  the  magiftrates  fo  refpedtively  chofen.  ^ 

We  have  now  gone  through  the  whole  circle  of  civil  in- 
juries, and  the  redrefs  which  the  laws  of  England  have 
anxioufly  provided  for  each.  In  which  the  ftudent  cannot  - 
but  obferve  that  the  main  difficulty  which  attends  their  dif- 
cuffion  arifes  from  their  great  variety,  which  is  apt  at  our  firft 
acquaintance  to  breed  a  confuiion  of  ideas,  and  a  kind  of 
di(lra6tion  in  the  memory :  a  difficulty  not  a  little  increafed 
by  the  very  immethodical  arrangement,  in  which  they  are  de-  {[  q,66  "] 
livered  to  us  by  our  antient  writers,  and  the  numerous  terms 
of  art  in  which  the  language  of  our  anceftors  has  obfcured 
them.  Terms  of  art  there  will  unavoidably  be  in  all  fciences  j 
the  eafy  conception  and  thorough  comprehenGon  of  which 
muft  depend  upon  frequent  and  familiar  ufe  j  and  the  more 
fubdivided  any  branch  of  fcience  is,  the  more  terms  muft  be 
ufed  to  exprefs  the  nature  of  tliefe  feveral  fubdivifions,  and 
mark  out  with  fufficient  precifion  the  ideas  they  are  meant  to 
convey.  But  I  truft  that  this  difficulty,  however  great  it 
may  appear  at  firft  view,  will  (brink  to  nothing  upon  a  nearer 
and  more  frequent  approach ;  and  indeed  be  rather  advan- 
tageous than  of  any  differvice,  by  imprinting  on  the  ftudent*s 
mind  a  clear  and  diftin£t  notion  of  the  nature  of  thefe  feveral 
remedies.     And,  fuch  as  it  is,  it  arifes  principally  from  the 

•  Sut.  laGeo.m. c.ai.  '  i  P.Wms.351. 

10  excellence 
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excellence  of  our  Englifh  lavirs;  which  adapt  their  redrcfs 
exa£tly  to  the  circumftances  of  the  injury,  and  do  not  fur- 
nlfh  one  and  the  fame  a£tion  for  different  wrongs,  which  arc 
impoflible  to  be  brought  within  one  and  the  fame  defcription : 
whereby  every  man  knows  what  fatisfa£lion  he  is  entitled  to 
expe£t  from  the  courts  of  juftice,  and  as  little  as  poflible  is 
left  in  the  breaft  of  the  judges,  whom  the  law  appoints  to  ad- 
minlfter,  and  not  to  prefcribe  the  remedy.  And  I  may  ven- 
ture to  affirm,  that  there  is  hardly  a  poffible  injury,  that  can 
be  offered  either  to  the  perfon  or  property  of  another,  for 
which  the  party  injured  may  not  find  a  remedial  writ,  con- 
ceived in  fuch  terms  as  are  properly  and  Angularly  adapted 
to  his  own  particular  grievance. 

In  the  feveral  perfonal  adlions  which  we  have  curforily 
explained,  as  debt,  trefpafs,  detinue,  a6iion  on  the  cafe,  and 
the  like,  it  is  cafy  to  obferve  how  plain,  perfpicuous,  and  Am- 
ple the  remedy  is,  as  chalked  out  by  the  antient  common  law. 
In  the  methods  prefcribed  for  the  recovery  of  landed  and  other 
permanent  property,  as  the  right  is  more  intricate,  the  feodal 
or  rather  Norman  remedy  by  real  actions  is  fomewhat  more 

l^*  complex  and  difficult,  and  attended  with  fome  delays.    And 

fince,  in  order  to  obviate  thofe  difficulties,  and  retrench  thofe 

[  267  3  delays,  we  have  permitted  the  rights  of  real  property  to  be 
drawn  into  queftion  in  mixed  or  perfonal  fuits,  we  are  (it 
muft  be  owned)  obliged  to  have  recourfe  to  fuch  arbitrary 
fiftions  and  expedients,  that  unlefs  we  had  developed  their 
principles,  and  traced  out  their  progrefs  and  hiftory,  our 
prefent  fyftem  of  remedial  jurifprudence  (in  refpe£l:  of  landed 
property)  would  appear  the  moft  intricate  and  unnatural 
that  ever  was  adopted  by  a  free  and  enlightened  people. 

But  this  intricacy  of  our  legal  procefs  will  be  found,  when 
attentively  conGdered,  to  be  one  of  thofe  troublefome,  but 
not  dangerous,  evils,  which  have  their  root  in  the  frame  of 
&ur  conftitution,  and  which  therefore  can  never  be  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  In  abfo- 
lute  governments,  when  new  anangements  of  property  and 

a  gradual 
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a  gradual  change  of  manners  have  deftroyed  the  original 
ideas,  on  which  the  laws  were  devifed  and  eftabliflied,  the 
prince  by  his  edidl  may  promulge  a  new  code,  more  fuited 
to  the  prefent  emergencies.  But  when  laws  are  to  be  framed 
by  popular  aflemblies,  even  of  the  reprefentative  kind,  it  is 
too  Herculean  a  talk  to  begin  the  work  of  legiflation  afrefh, 
and  extradl,  a  new  fyftem  from  the  difcordant  opinions  of 
more  than  five  hundred  counfellors.  A  fingle  legiflator  or 
an  enterprizing  fovereign,  a  Solon  or  Lycurgus,  a  Juftinian 
or  a  Frederick,  may  at  any  time  form  a  concife,  and  perhaps 
an  uniform,  plan  of  juftice :  and  evil  betide  that  prefump- 
tuous  fubjedl  who  queftions  its  wifdom  or  utility.  But 
who,  that  is  acquainted  with  the  difficulty  of  new-modelling 
any  branch  of  our  ftatute  laws,  (though relating  but  to  roads 
or  to  parlfli  fettlements,)  will  conceive  it  ever  feafible  to  alter 
any  fundamental  point  of  the  common  law,  with  all  its  ap- 
pendages and  confequents,  and  fet  up  another  rule  in  it's 
ftead  ?  When  therefore,  by  the  gradual  influence  of  foreign 
trade  and  domeftic  tranquillity,  the  fpirit  of  our  military 
tenures  began  to  decay,  and  at  length  the  whole  ftru£lure 
was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  whole  feodal  adlions  (guarded  with  their 
feveral  outworks  of  eflbins,  vouchers,  aid-prayers,  and  a  hun- 
dred other  formidable  intrenchments)  were  ill  fuited  to  that 
more  fimple  and  commercial  mode  of  property  which  fuc-  [  268  ] 
ceeded  the  former,  and  required  a  more  fpeedy  decifion  of 
right,  to  facilitate  exchange  and  alienation.  Yet  they  wifely 
avoided  foliciting  any  great  legiflative  revolution  in  the  old 
eftabliflied  forms,  which  might  have  been  produftive  of  con- 
fequences  more  numerous  and  extenfive  than  the  moft  pene- 
trating genius  could  forefee  ;  but  left  them  as  they  were,  to 
'languifli  in  obfcurity  and  oblivion,  and  endeavoured  by  a 
feries  of  minute  contrivances  to  accommodate  fuch  perfonal 
actions,  as  were  then  in  ufe,  to  all  the  moft  ufeful  purpofes 
of  remedial  juftice :  and  where,  through  the  dread  of  inno- 
vation, they  hefitated  at  going  fo  far  as  perhaps  their  good 
fenfe  would  have  prompted  them,  they  left  an  opening  for 
the  more  liberal  and  enterprizing  judges,  who  have  fate  in 
Vol.  III.  X  our 
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our  courts  of  equity,  to  (hew  them  their  error  by  fupplying 
the  omiffions  of  the  courts  of  law.  And,  fince  the  new  ex- 
pedients have  been  refined  by  the  practice  of  more  than  a 
century,  and  are  fufficiently  known  and  underftood,  they  in 
general  anfwer  the  purpofe  of  doing  fpeedy  and  fubftantial 
juftice,  much  better  than  could  now  be  effe6ted  by  any  great 
fundamental  alterations.  The  only  difficulty  that  attends 
them  arifes  from  their  fiflions  and  circuities :  but,  when  once 
we  have  difcovered  the  proper  clew,  that  labyrinth  is  eafily 
pervaded.  Our  fyftem  of  remedial  law  refembles  an  old 
Gothic  caftle,  erefted  in  the  days  of  chivalry,  but  fitted  up  for 
a  modern  inhabitant.  The  moated  ramparts,  the  embattled 
towers,  and  the  trophied  halls,  are  magnificent  and  vene- 
rable, but  ufelefs,  and  therefore  ncglefted.  The  inferior 
apartments,  now  accommodated  to  daily  ufe,  are  cheerful  and 
commodious,  though  their  approaches  may  be  winding  and 
diflScult. 

In  this  part  of  our  difquifitions  I  however  thought  it  my 
duty  to  unfold,  as  far  as  intelligibly  I  could,  the  nature  of 
thefe  real  actions,  as  well  as  of  perfonal  remedies.  And  this 
not  only  becaufe  they  are  ftill  in  force,  ftill  the  law  of  the 
land,  though  obfolete  and  difufed  }  and  may  perhaps,  in  their 
turn,  be  hereafter  with  fome  neceflary  corrections  called 
out  again  into  common  ufe ;  but  alfo  becaufe,  as  a  fenfible 
C  269  3  writer  has  well  obferved  2,  "  whoever  confiders  how  great  a 
**  coherence  there  is  between  the  feveral  parts  of  the  law, 
"  and  how  much  the  reafon  of  one  cafe  opens  and  depends 
^*  upon  that  of  another,  will  I  prefume  be  far  from  thinking 
'*  any  of  the  old  learning  ufelefs,  which  will  fo  much  con- 
••*  duce  to  the  perfedl  underftanding  of  the  modern."  And 
befides  I  fliould  have  done  great  injuftice  to  the  founders  of 
,  our  legal  conftitution,  had  1  led  the  (Indent  to  imagine,  that 
the  remedial  inftruments  of  our  law  were  originally  contrived 
in  fo  complicated  a  form,  as  we  now  prefent  them  to  his  view : 
had  I,  for  inftance,  entirely  paiTed  over  the  dire6t  and  obvious 
remedies  by  aflifes  and  writs  of  entry,  and  only  laid  before 
him  the  modern  method  of  profecuting  a  writ  of  ejeClment. 

'■^  Hawk.  Abr.  Co,  Litt.  pref. 
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CHAPTER    THE    EIGHTEENTH. 

OF    THE    PURSUIT    OF    REMEDIES    by 

ACTION  ;       AND      FIRST,       OF      THE     ORI- 
GINAL WRIT. 


HAVING,  under  the  head  of  redrefs  by  fuit  in  courts^ 
pointed  out  in  the  preceding  pages,  in  the  firft  place, 
the  nature  and  feveral  fpecies  of  courts  of  juftice,  wherein 
remedies  are  adminiftered  for  all  forts  of  private  wrongs ; 
and,  in  the  fecond  place,  (hewn  to  which  of  thefe  courts  in 
particular  application  mud  be  made  for  redrefs,  according  to 
the  diftin£lion  of  injuries,  or,  in  other  words,  what  wrongs 
are  cognizable  by  one  court,  and  what  by  another;  I  pro- 
ceeded, under  the  title  of  injuries  cognizable  by  the  courts  of 
common  lawy  to  define  and  explain  the  fpecifical  remedies  by 
aftion,  provided  for  every  poffible  degree  of  wrong  or  injury ; 
as  well  fuch  remedies  as  are  dormant  and  out  of  ufe,  as  thofc 
which  are  in  every  day's  practice,  apprehending  that  the  rea- 
fon  of  the  one  could  never  be  clearly  comprehended  without 
fome  acquaintance  with  the  other :  and,  I  am  now,  in  the 
laft  place,  to  examine  the  manner  in  which  thefe  feveral  re- 
medies are  purfued  and  applied,  by  aftion  in  tha  courts  of 
common  law ;  to  which  I  (hall  afterwards  fubjoin  a  brief 
account  of  the  proceedings  in  courts  of  equity. 

In  treating  of  remedies  by  aftion  at  common  law,  I  (hall 
confine  myfelf  to  the  modern  method  of  pradice  in  our  courts 
of  judicature.  For,  though  I  thought  it  neccflary  to  throw- 
out  a  few  obfcrvations  on  the  nature  df  real  aftions,  how* 

X  z  ever 
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ever  at  prcfcnt  difufcd,  in  order  to  demonftrate  the  coherence 
and  uniformity  of  our  legal  conftitution,  and  that  there  was 
no  injury  fo  obftinate  and  inveterate,  but  which  might  in 
the  end  be  eradicated  by  fome  or  other  of  thofe  remedial 
writs }  yet  it  would  be  too  irkfome  a  talk  to  perplex  both 
my  readers  and  myfelf  with  explaining  all  the  rules  of  pro- 
ceeding in  thofe  obfolete  adtions,  which  are  frequently  mere 
pofitive  eftablifliments,  the  forma  et  figura  judicii^  and  con- 
duce very  little  to  illudrate  the  reafon  and  fundamental 
grounds  of  the  law.  Wherever  I  apprehend  they  may  at 
all  conduce  to  this  end^  I  (hall  endeavour  to  hint  at  them 
incidentally. 

What  therefore  the  (ludent  may  expe£l  in  this  and  the 
fucceeding  chapters,  is  an  account  of  the  method  of  pro- 
ceeding in  and  profecuting  a  fuit  upon  any  of  the  perfonal 
writs  we  have  before  fpoken  of,  in  the  court  of  common  pleas 
at  Weftminfter ;  that  being  the  court  originally  conftituted 
for  the  profecution  of  all  civil  a£tions.  It  is  true  that  the 
courts  of  king's  bench  and  exchequer,  in  order,  without  in- 
trenching upon  antient  forms,  to  extend  their  remedial  in- 
fluence to  the  neceflSties  of  modern  times,  have  now  obtained 
a  concurrent  jurifdiftion  and  cognizance  of  very  many  civil 
fuits :  but,  as  caufes  are  therein  conduced  by  much  the  fame 
advocates  and  attorneys,  and  the  feveral  courts  and  their  judges 
have  an  entire  communication  with  each  other,  the  methods 
and  forms  of  proceeding  are  in  all  material  refpe£ts  the  fame 
in  all  of  them.     So  that,  in  giving  an  abftradl  or  hiftory  •  of 

*■  In  deducing  this  hiftory  the  ftudent  defigned  for  the  profeQIon  will  find  it 

muft  not  expeA  authorities  to  be  con-  neceilary  tu  perufe  the  books  of  tniriu^ 

fiantlj   cited;    as  pra(^ical   knowledge  antient  and  modern;    which  are  tran- 

is  not  fo  much  to  be  learned  from  any  fcripts  of  proceedings   that  have  been 

books  of  law,  as  from  experience  and  had  in  fome  particular  actions.     A  book 

attendance  on  the  courts.     The  compi-  or  two  of  technical  learning  will  alfo 

ler  mufl  therefore  be  frequently  obliged  be  found  very  convenient ;   from  which 

to  rely    upon    his    own    obfervations ;  a  man   of  liberal  education  and  tole- 

which  in  general  he  hatli  been  ftudious  rable  underftanding  may  glean  frro  re 

to  avoid  where  thofe  »f  any  other  might  nala  as   much  as   is  fufficient  for  his 

be  had.    To  accompany  and  Uluftratc  puri>ofe.    Thefe  hwki  of  practice,   as 

thefe  remarl^s,  fucb  gentlemen  as  are  they  are  called,  are  all  pretty  much  on 

a  level. 
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the  progrefs  of  a  fuit  through  the  court  of  common  pleas,  we 
fhall  at  the  fame  time  give  a  general  account  of  the  proceed- 
ings of  the  other  two  courts ;  taking  notice,  however,  of  any 
confiderable  difference  in  the  local  practice  of  each.  And 
the  fame  abftra£b  will  moreover  afford  us  fome  general  idea 
of  the  condu£t  of  a  caufe  in  the  inferior  courts  of  common 
law,  thofe  in  cities  and  boroughs,  or  in  the  court-baron,  or 
hundred,  or  county-court :  all  which  conform  (as  near  as 
may  be)  to  the  example  of  the  fuperior  tribunals,  to  which 
their  caufes  may  probably  be,  in  fome  ftage  or  other,  removed. 

The  moft  natural  and  perfpicuous  way  of  confidering  the 
fubjedl:  before  us  will  be  (I  apprehend)  to  purfue  it  in  the 
order  and  method  wherein  the  proceedings  themfelves  follow 
each  other;  rather  than  to  diftraft  and  fubdivide  it  by  any 
more  logical  analyfis.  The  general  therefore  and  orderly 
parts  of  a  fuit  are  thefe ;  i.  The  original  writ :  2.  The  pro- 
cefs :  3.  The  pleadings  :  4.  The  iffue  or  demurrer :  5.  The 
trial :  6.  The  judgment,  and  it's  incidents  :  7.  The  proceed- 
ings in  nature  of  appeals :  8.  The  execution. 

First,  then,  of  the  originaly  or  original  writ ;  which  is 
the  beginning  or  foundation  of  the  fuit.  When  a  perfon 
hath  received  an  injury,  and  thinks  it  worth  his  while  to  de- 
mand a  fatisfaftion  for  it,  he  is  to  conlider  with  himfelf,  or 
take  advice,  what  redrefs  the  law  has  given  for  that  injury  ; 
and  thereupon  is  to  make  application  or  fuit  to  the  crown, 
the  fountain  of  all  juftice,  for  that  particular  fpecific  remedy 
which  he  is  determined  or  advifed  to  purfue.  As,  for  money 
due  on  bond,  an  aftion  of  debt ;  for  goods  detained  without 
force,  an  a6lion  of  detinue  or  trover;  or,  if  taken  with  force, 
an  a£lion  of  trefpafs  vi  et  armis ;  or,  to  try  the  title  of  lands, 

a  level,  in  point  of  compontion   and  it  has  fuffered  moft  grofsly  by  ignorant 

folid  inftm^lion ;   fo  that   that   which  or  carelef*  tranfcribers,  yet  it  has  traced 

bears  the  latett  edition  is  ufually  the  out  the  reafon  of  many   parts  of  our 

bed.    But  Gilbert's  hijiory  and  practice  modern  praftice,  from  the  feodal  infti- 

pf  the  court  of  common  pleas  is  a  bo«k  tutions  and  the  primitive  conftrudlion  of 

of  a  very  different  (lamp :  and  though  our  courts,  in  a  moft  clear  and  ingenioua 

(like  the  reft  of  hu  pofthumous  works)  manner. 

X  3  a  writ 
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a  ivrii  of  entry  or  aftion  of  trefpafs  in  ejeBment;  or,  for  any 
confequential  injury  received,  a  fpecial  aftion  on  the  cafe.  To 
this  end  he  is  to  fuc  out,  or  purchafe  by  paying  the  ftatcd 
fees,  an  original^  or  original  writ  from  the  court  of  chancery, 
which  is  the  officina  juftitiaej  the  {hop  or  mint  of  juftice, 
wherein  all  the  king's  writs  are  framed.  It  is  a  mandatory 
letter  from  the  king  in  parchment,  fealed  with  his  great  *feal, 
and  dirc£led  to  the  (heriff  of  the  county  wherein  the  injury 
is  committed  or  fuppofed  fo  to  be,  requiring  him  to  com- 
mand the  wrongdoer  or  party  accufed,  either  to  do  juftice 
to  the  complainant,  or  elfe  to  appear  in  court,  and  anfwer 
the  accufation  againft  him.  Whatever  the  (heriiF  does  in 
purfuance  of  this  writ,  he  mull  return  or  certify  to  the  court 
of  common  pleas,  together  with  the  writ  itfelf :  which  is  the 
foundation  of  the  jurifdidion  of  that  court,  being  the  king*s 
warrant  for  the  judges  to  proceed  to  the  determination  of 
the  caufe.  For  it  was  a  maxim  introduced  by  the  Normans, 
that  there  Ihould  be  no  proceedings  in  common  pleas  before 
flie  king's  juftices  without  his  original  writ  •,  bccaufe  they 
held  it  unfit  that  thofe  juftices,  being  only  the  fubftitutes  of 
the  crown,  fhould  take  cognizance  of  any  thing  but  what 
was  thus  exprefsly  referred  to  their  judgment «.  However, 
in  fmall  a£lions  below  the  value  of  forty  {hillings,  which 
arc  brought  in  the  court-baron  'or  county-court,  no  royal 
Writ  is  neceffary  j  but  the  foundation  of  fuch  fuits  continues 
to  be  (as  in  the  times  of  the  Saxons)  not  by  original  ivritf 
but  by  plaint  «*  j  that  is,  by  a  private  memorial  tendered  in 
open  court  to  the  judge,  wherein  the  party  injured  fets  forth 
his  caufe  of  action  ;  and  the  judge  is  bound  of  common 
right  to  adminifter  juftice  therein,  without  any  fpecial  man- 
date from  the  king.  Now  indeed  even  the  royal  writs  are 
held  to  be  demandable  of  common  right,  on  paying  the  ufual 
fees :  for  any  delay  in  the  granting  them,  or  fetting  an  un- 
ufual  or  exorbitant  price  upon  them,  would  be  a  breach  of 
magna  carta ^  c,  29,  **  nulli  vendemuSf  nulli  negabimuSf  aut 
differetnuSy  ju/iitiam  vel  reSium,^' 

*  Finch.  L.  237.  <"  Mirr.  c,  S.  §  3. 

*  Flel.  I.  2.  r.  34. 
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Original  writs  are  cither  optional  or  preremptory ;  or,  in 
the  language  of  our  lawyers,  they  are  either  a  praecipe^  or  a 
Ji  ie  fecerit  fecurum^ .  The  praecipe  is  in  the  alternative,  com- 
manding the  defendant  to  do  the  thing  required,  or  fliew  the 
reafon  wherefore  he  hath  not  done  it  ^ .  The  ufe  of  this  writ 
is  where  fomething  certain  is  demanded  by  the  plaintiff, 
which  it  is  incumbent  on  the  defendant  himfclf  to  perform  } 
as,  to  reftore  the  poffeffion  of  land,  to  pay  a  certain  liqui- 
dated debt,  to  perform  a  fpecific  covenant,  to  render  an  ac- 
count, and  the  like :  in  all  which  cafes  the  writ  is  drawn  up 
in  the  form  of  a  praecipe  or  command,  to  do  thus  or  (hew 
Caufe  to  the  contrary ;  giving  the  defendant  his  choice,  to 
redrefs  the  injury,  or  Hand  the  fuit.  The  other  fpecies  of 
original  writs  is  called  a  ft  fecerit  tefecurum,  from  the  words 
of  the  writ ;  which  dire£is  the  Iheriff  to  caufe  the  defendant 
to  appear  in  court,  without  any  option  given  him,  provided 
the  plaintiff  gives  the  ftieriff  fecurity  effqdlually  to  profecute 
his  claim  ^.  This  writ  is  in  ufe,  where  nothing  is  fpecifically 
demanded,  but  only  a  fatisfaftion  in  general ;  to  obtain 
which,  and  minifter  complete  redrefs,  the  intervention  of  fome 
judicature  is  neceffary.  Such  are  writs  of  trefpafs,  or  on  the 
cafe,  wherein  no  debt  or  other  fpecific  thing  is  fued  for  in 
certain,  but  only  damages  to  be  affefled  by  a  jury.  For  this 
end  the  defendant  is  immediately  called  upon  to  appear  in 
court,  provided  the  plaintiff  gives  good  fecurity  of  profe- 
cuting  his  claim.  Both  fpecies  of  writs  are  tejle'dy  or  wit- 
neffed,  in  the  king's  own  name  ;  "  witnefs  ourfelf  at  Weft- 
"  minfter,"  or  wherever  the  chancery  may  be  held. 

The  fecurity  here  fpoken  of,  to  be  given  by  the  plaintiff 
for  profecuting  his  claim,  is  common  to  both  writs,  though 
it  gives  denomination  only  to  the  latter.  The  whole  of  it  is 
at  prefent  become  a  mere  matter  of  form  :  and  John  Doe 
and  Richard  Roe  are  always  returned  as  the  (landing  pledges 
for  this  purpofe.  The  antient  ufe  of  them  was  to  anfwer  for 

•  Finch.  L.  i257.  e  Append,  No.  II.  §  l. 

f  Append.  No.  III.  51. 

X  4  the 
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the  plaintiff,  who  in  cafe  he  brought  an  ai^ion  without  caufe, 
or  failed  in  the  profecution  of  it  when  brought,  was  liable 
to  an  amercement  from  the  crown  for  raifing  a  falfc  accufa- 
tion;  and  fo  the  form  of  judgment  ftill  is"*.  In  like  man- 
ner, as  by  the  Gothic  conftitutions  no  perfon  was  permitted 
to  lay  a  complaint  againft  another,  "  nift  fub  fcriptura  aut 
'*  fpecificatione  trium  tejiium^  quod  actionem  vellet  perfequi  *  '•'* 
and,  as  by  the  laws  of  Sancho  I.  king  of  Portugal,  damages 
were  given  againft  a  plaintiff  who  profecuted  a  groundlefs 
aftion  ^. 

The  day,  on  which  the  defendant  is  ordered  to  appear  in 
court,  and  on  which  the  flieriff  is  to  bring  in  the  writ  and 
report  how  far  he  has  obeyed  it,  is  called  the  return  of  the 
writ ;  it  being  then  returned  by  him  to  the  king's  juftices  at 
Weftminfter.  And  it  is  always  made  returnable  at  the  dif- 
tance  of  at  leaft  fifteen  days  from  the  date  or  tejle,  that  the 
defendant  may  have  time  to  come  up  to  Weftminfter,  even 
from  the  moft  remote  parts  of  the  kingdom ;  and  upon  fome 
day  in  one  of  the  four  termsy  in  which  the  court  fits  for  the 
difpatch  of  bufinefs. 

These  terms  are  fuppofed  by  Mr.  Selden  '  to  have  been 
inftituted  by  William  the  conqueror:  but  fir  Henry  Spelman 
hath  clearly  and  learnedly  (hewn,  that  they  were  gradually 
formed  from  the  canonical  conftitutions  of  the  church ;  being 
indeed  no  other  than  thofe  leifure  feafons  of  the  year,  which 
■were  not  occupied  by  the  great  feftivals  or  fafts,  or  which 
were  not  liable  to  the  general  avocations  of  rural  bufinefs. 
Throughout  all  chriftendom,  in  very  early  times,  the  whole 
year  was  one  continual  term  for  hearing  and  deciding  caufes. 
For  the  chriftian  magiftrates,  to  diftinguifli  themfelves  from 
the  heathens,  who  were  extremely  fuperftitious  in  the  obfer- 
vation  of  their  dies  jajii  et  nefajii,  went  into  a  contrary  ex- 
treme, and  adminiftered  juftice  upon  all  days  alike.     Till  at 

*  Finch.  L.  189.  252.  *  Mod.  Un.  Hift.  xxii.  45. 

'  Stiern.  dejure  Gothar.  I.  3.  c.  1.  '  Jan.  AngU  1. 2.  §  9. 

length 
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length  the  church  interpofed  and  exempted  certain  holy  fea- 
fons  from  being  profaned  by  the  tumult  of  forenfic  litigations. 
As,  particularly,  the  time  of  advent  and  chriftmas,  which 
gave  rife  to  the  v^inter  vacation ;  the  time  of  lent  and  eafter, 
which  created  that  in  the  fpring;  the  time  of  pentecoft, 
which  produced  the  third ;  and  the  long  vacation,  between 
midfummer  and  michaelmas,  which  was  allowed  for  the 
hay-time  and  harveft.  All  fundays  alfo,  and  fome  particular 
feftivals,  as  the  days  of  the  purification,  afcenfion,  and  fome 
others,  were  included  in  the  fame  prohibition  :  which  was 
eftablifhed  by  a  canon  of  the  church,  A.D.  517.  and  was 
fortified  by  an  imperial  conftitution  of  the  younger  Theodo- 
fius,  comprifed  in  the  Theodofian  code  '"". 

Afterwards,  when  our  own  legal  conftitution  came  to 
be  fettled,  the  commencement  and  duration  of  our  law  terms 
were  appointed  with  an  eye  to  thofe  canonical  prohibitions  ; 
and  it  was  ordered  by  the  laws  of  king  Edward  the  confef- 
for  ",  that  from  advent  to  the  oftave  of  the  epiphany,  from 
feptuagefima  to  the  octave  of  eafter^  from  the  afcenfion  to  the 
odlave  of  pentecoft,  and  from  three  in  the  afternoon  of  all 
faturdays  till  monday  morning,  the  peace  of  God  and  of 
holy  church  (hall  be  kept  throughout  all  the  kingdom.  And 
fo  extravagant  was  afterwards  the  regard  that  was  paid  to 
thefe  holy  times,  that  though  the  author  of  the  mirror" 
mentions  only  one  vacation  of  any  confiderable  length,  con- 
taining the  months  of  Auguft  and  September,  yet  Britton  is 
exprefs  p,  that  in  the  reign  of  king  Edward  the  firft  no  fecular 
plea  could  be  held,  nor  any  man  fworn  on  the  evangelifts  ^, 
in  the  times  of  advent,  lent,  pentecoft,  harveft  and  vintage, 
the  days  of  the  great  litanies,  and  all  folemn  feftivals.  But 
he  adds,  that  the  bilhops  did  neverthelefs  grant  difpenfa- 
tions,  (of  which  many  are  preferved  in  Rymer's  foedera  ',) 
that  affifes  and  juries  might  be  taken  in  fome  of  thefe  holy 

"  Spelrnan  of  the  terms.  p  c.  i3. 

■  c.i.dt  temporUnis  et  diehus  pads.  1  See  pag.  59. 

•  c.  3.  §  •.  ••  temp.  Hen.  JIT.  pajim. 

feafons. 
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feafons.  And  foon  afterwards  a  general  difpenfation  was 
C  277  ]cftabli{hed  by  ftatute  Weftm.  i.  3  Edw.  I.  c.  51.  wjiich  de- 
clares, that  "  by  the  affent  of  all  the  prelates,  aflifes  of 
"  novel  dijfeifin,  mort  d'ancejlort  and  darrein  prefentmenty  fhall 
"  be  taken  in  advent,  fcptuagefima,  and  lent ;  and  that  at 
"  the  fpecial  requeft  of  the  king  to  the  bifliops."  The  por- 
tions of  time,  that  were  not  included  within  thefe  prohibited 
feafons,  fell  naturally  into  a  fourfold  divifion,  and,  from  feme 
feftival  day  that  immediately  preceded  their  commencement, 
were  denominated  the  terms  of  St.  Hilary,  of  Eafter,  of  the 
Holy  Trinity,  and  of  St.  Michael :  which  terms  have  been 
fince  regulated  and  abbreviated  by  feveral  adls  of  parliament ; 
particularly  Trinity  term  by  ftatute  32  Hen.  VIH.  c.21.  and 
Michaelmas  term  by  ftatute  16  Car.  I.  c.  6.  and  again  by 
ftatute  24  Geo.  II.  c.  48. 

There  are  in  each  of  thefe  terms  ftated  days  called  days 
in  hanky  dies  in  banco :  that  is,  days  of  appearance  in  the  court 
of  common  bench.  They  are  generally  at  the  diftance  of 
about  a  week  from  each  other,  and  have  reference  to  fome 
feftival  of  the  church.  On  fome  one  of  thefe  days  in  bank 
all  original  writs  muft  be  made  returnable  ;  and  therefore 
they  are  generally  called  the  returns  of  that  term  :  whereof 
every  term  has  more  or  lefs,  faid  by  the  mirror  *  to  have  been 
originally  fixed  by  king  Alfred,  but  certainly  fettled  as  early 
as  the  ftatute  of  5 1  Hen.  III.  ft.  2.  But  though  many  of  the> 
return  days  are  fixed  upon  fundays,  yet  the  court  never  fits 
to  receive  thefe  returns  till  the  monday  after':  and  there- 
fore no  proceedings  can  be  held,  or  judgment  can  be  given, 
or  fuppoft'd  to  be  given,  on  the  funday  ". 

The  firft  return  in  every  term  is,  properly  fpeaking,  the 
firft  day  in  that  term ;  as,  for  inftance,  the  octave  of  St. Hilary, 
or  the  eighth  day  inclufive  after  the  feaft  of  that  faint :  which 
falling  on  the  thirteenth  of  January,  the  odave  therefore  or 

*  c.  5.  §  10s.  "  1  Jon.  156.  Swaun&  Broome,  i3./{. 

*  Rtgiftr.19.  Salk.  627.  6Mod.  250.    Mich.  5  Gto.  III.  el  in  Dom,.  Froc.  1766. 
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firft  day  of  Hilary  term  is  the  twentieth  of  January.  And 
thereon  the  court  fits  to  take  ejfoigns^  or  excufes,  for  fuch  as 
do  not  appear  according  to  the  fummons  of  the  writ :  whefe-  [  278  ] 
fore  this  is  ufually  called  the  ejfoign  day  of  the  term.  But  on 
every  return-day  in  the  term,  the  perfon  fummoned  has  three 
days  -of  grace,  beyond  the  day  named  in  the  writ,  in  which 
to  make  his  appearance  ;  and  if  he  appears  on  the  fourth 
day  inclufive,  quarto  die  pojl,  it  is  fufTicient.  For  our  fturdy 
anceftors  held  it  beneath  the  condition  of  a  freeman  to  ap- 
pear, or  to  do  any  other  adl  at  the  precife  time  appointed. 
The  feodal  law  therefore  always  allowed  three  diftindl  days 
of  citation,  before  the  defendant  was  adjudged  contumacious 
for  not  appearing  " ;  preferving  in  this  refpe£l  the  German 
cuftom,  of  which  Tacitus  thus  fpeaks  "  :  "  illud  ex  libertate 
**  vltium,  quod  non  Jlmul  nee  jujjl  conveniunt  ;  fed  et  alter  et 
**  tertius  dies  cunElatione  cdeuntium  abfumitur."  And  a  fimilar 
indulgence  prevailed  in  the  Gothic  conftitution  :  "  illud  enim 
"  nimiae  libertatis  indicium^  concejfa  toties  impunitas  non  pa- 
**  rendi  ,•  nee  enim  trinis  judicii  concejjihui  poenam  perditae 
'*  caufae  contumax  meruit '^"  Therefore,  at  the  beginning 
of  each  term,  the  court  does  not  ufually  '  fit  for  difpatch  of 
buCnefs  till  the  fourth  or  appearance  day,  as  in  Hilary  term 
on  the  twenty-third  of  January  (i) ;  and  in  Trinity  term,  by 
ftatute  3  a  Hen.  VHI.  c.  21.  not  till  the  fifth  day,  xht  fourth 

"  Feud.  I.  2.  t,  22.  "  Stiern.  dejure  Goth,  1. 1.  c.  6. 

^  de  mm.  Ger.  c.  11.  y  See  l  Bulflr.  35. 


( I )  Michaelmas  term  always  begins  on  the  6th  of  November, 
and  ends  on  the  28th  of  the  fame  month ;  Hilary  term  always 
begins  on  the  23d  of  January,  and  ends  on  the  12th  of  February  ; 
unlefs  any  of  thefe  four  days  falls  on  a  Sunday,  then  the  term  begins 
or  ends  on  the  day  following.  Eafter  term  begins  always  on  the 
Wednefday  fortnight  after  Eafter  Sunday,  and  ends  on  the  Mon- 
day three  weeks  afterwards.  Trinity  term  begins  always  on  the 
Friday  after  Trinity  Sunday,  and  ends  on  the  Wednefday  fortnight 
after  it  begins,     i  Cromp.  Prac.  i. 

10  happening 
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happening  on  the  great  poplfli  feftival  of  Corpus  Chrijii  *  ,- 
which  days  are  therefore  called  and  fet  down  in  the  almanacs 
28  the  firft  days  of  the  term,  and  the  court  alfo  fits  till  the 
quarto  die  poft  or  appearance  day  of  the  laft  return,  which  is 
therefore  the  end  of  each  of  them. 

*  See  Spelraan  on  the  terms,  cli.  17.  jurirlical  day.    Yet  in  1702,  1713,  and 

Note,  that  if  the  feaft  of  faint  John  the  1724,  when  midfummer-day  fell  upon 

btptift,  or  midfuminer-day,  falls  on  the  what  tvas  regularly  the  laji  day  of  the 

morrow  of  Corpus  Chrijii  day,  (as  it  did  term,  the  courts  did  not  then  fit,  but  it 

A.D.  1614,  1698,  and  1709,  and  will  was   regarded   like  a  funday,   and  the 

again  A.D.  1791.)  Trinity  fiill  term  term  was  prolonged  to  the  twenty-fifth 

then  commences,  and  the  courts  fit  on  of  June.     (Bo<.  C7.  J3.  Bunb.  176.) 
thlt  day,  though  in  other  year*  it  is  no 
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CHAPTER    THE    NINETEENTH. 

OF  PROCESS. 


THE  next  ftep  for  carrying  on  the  fuit,  after  fulng  out 
the  original,  is  called  the  procejs ;  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  fome- 
times  called  original  procefs,  being  founded  upon  the  original 
writ  J  and  alfo  to  diftinguifli  it  from  mefne  or  intermediate 
procefs,  which  iffups,  pending  the  fuit,  upon  fome  collateral 
interlocutory  matter;  as  to  fummon  juries,  witnefles,  and 
the  like ' .  Mefne  procefs  is  alfo  fometimes  put  in  contra- 
diftinftion  to  final  procefs,  or  procefs  of  execution  ;  and  then 
it  Ggnifies  all  fuch  procefs  as  intervenes  between  the  begin- 
ning and  end  of  a  fuit. 

But  procefs,  as  we  are  now  to  condder  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original 
writ,  of  which  the  primary  ftep  is  by  giving  the  party  notice 
to  obey  it.  This  notice  is  given  upon  all  real  praecipes ^  and 
alfo  upon  all  perfonal  writs,  for  injuries  not  againft  the  peace 
by  fummons ,-  which  is  a  warning  to  appear  in  court  at  the 
return  of  the  original  writ,  given  to  the  defendant  by  two  of 
the  fheriff's  meflengers  called  fummonerSf  either  in  perfon  or 
left  at  his  houfe  or  land  ^  ;  in  like  manner  as  in  the  civil  law 
the  fir  ft  procefs  is  by  perfonal  citation,  in  jus  vocando^.  This 
warning  on  the  land  is  given,  in  real  a£):ions,  by  erediing  a 
white  ftick  or  wand  on  the  defendant's  grounds  *  j  (which 
ftick  or  wand  among  the  northern  nations  is  called  the  baculus 

»  Flnoh.  L.  436.  <  Ff.  2.  4.  1. 

*  lijid.  844.  8»3.  <>  Dal^of  flter.  c.  31. 

nuncia~ 
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nunciatorius^i)  and  by  (latute  31  Eliz.  c.  3.  the  notice  muft 
alfo  be  proclaimed  on  fome  funday  before  the  door  of  the 
parifli  church. 

If  the  defendant  difobeys  this  verbal  monition,  the  next 
procefs  is  by  writ  of  attachment  or  poney  fo  called  from  the 
words  of  the  writ  ^,  "  pone  per  vadium  et  falvos  plegios,  put 
"  by  gage  and  fafe  pledges  A.  B.  the  defendant,  ^c."  ITiis 
is  a  writ  not  ifluing  out  of  chancery,  but  out  of  the  court  of 
common  pleas,  being  grounded  on  the  non-appearance  of  the 
defendant  at  the  return  of  the  original  writ  j  and  thereby  the 
flieriff  is  commanded  to  attach  him,  by  taking  gage,  that  is, 
certain  of  his  goods,  which  he  fliall  forfeit  if  he  doth  not 
appear  * ;  or  by  making  him  find  fafe  pledges  or  fureties  who 
fliall  be  amerced  in  cafe  of  his  non-appearance ''.  This  is 
alfo  the  firft  and  immediate  procefs,  without  any  previous 
fummons,  upon  actions  of  trefpafs  vi  et  armiSf  or  for  other 
injuries,  which  though  not  forcible  arc  yet  trefpafles  againft 
the  peace,  as  deceit  and  confpiracy  * ;  where  the  violence  of 
the  wrong  requires  a  more  fpeedy  remedy,  and  therefore 
the  original  writ  commands  the  defendant  to  be  at  once  at- 
tached, without  any  precedent  warning  J. 

If,  after  attachment,  the  defendant  neglefts  to  appear,  he 
not  only  forfeits  this  fecurity,  but  is  moreover  to  be  farther 
compelled  by  writ  of  dijlringas^t  or  dijlrefs  infinite  ;  which 
is  a  fubfequent  procefs  ifluing  from  the  court  of  common 
pleas,  commanding  the  ftieriff  to  diftrein  the  defendant  from 
time  to  time,  and  continually  afterwards  by  taking  his  goods 
and  the  profits  of  his  lands,  which  are  called  ijfues,  and 
which  by  the  common  law  he  forfeits  to  the  king  if  he  doth 
not  appear '.  But  now  the  iflues  may  be  fold,  if  the  court 
fhall  fo  dire£l,  in  order  to  defray  the  rcafonable  cofts  of  the 
plaintiff  ^.    In  like  manner  by  the  civil  law,  if  the  defendant 

•  Sticrn.  dejure  Sueon.  /.  1.  c.  6.  i  Appeud.  No.  If.  §  1. 

^  Append.  No.  III.  §2.  ■'  Append.  No. III.  §  2. 

«  Finch.  L.  345.     Lord  Raym.  378.  '  Finch.  L.  323. 

"  Dalt.  flier,  e.  33.  >"  Sut.  10G«0.  III.  c.  50. 
'  Fmcb.  L.  305.  352. 
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abfconds,  fo  that  the  citation  is  of  no  eflfeft,  "  mvttitur  adver- 
"  farius  in  pojfefftonem  bonorum  ejus  "." 

And  here  by  the  comraon,  as  well  as  the  civil  law,  the 
procefs  ended  in  cafe  of  injuries  without  force  :  the  defend- 
ant, if  he  had  any  fubftance,  being  gradually  ftripped  of  it 
all  by  repeated  diftreflcs,  till  he  rendered  obedience  to  the 
king's  writ ;  and,  if  he  had  no  fubftance,  the  law  held  him 
incapable  of  making  fatisfadlion,  and  therefore  looked  upon 
all  further  procefs  as  nugatory.  And  befides,  upon  feodal 
principles,  the  perfon  of  a  feudatory  was  not  liable  to  be  at- 
tached for  injuries  merely  civil,  left  thereby  his  lord  fliould 
be  deprived  of  his  perfonal  fervices.  But,  in  cafes  of  injury 
accompanied  with  force,  the  law,  to'  punifti  the  breach  of 
the  peace  and  prevent  it's  difturbance  for  the  future,  pro- 
vided alfo  a  procefs  againft  the  defendant's  perfon  in  cafe  he 
neglefted  to  appear  upon  the  former  procefs  of  attachment, 
or  had  no  fubftance  whereby  to  be  attached  ;  fubje£ling  his 
body  to  imprifonment  by  the  writ  of  capias  ad  refpondendum  **. 
But  this  immunity  of  the  defendant's  perfon,  in  cafe  of 
peaceable  though  fraudulent  injuries,  producing  great  con- 
tempt of  the  law  in  indigent  wrongdoers,  a  capias  was  alfo 
allowed  to  arreft  the  perfon,  in  adlions  of  account,  though 
no  breach  of  the  peace  be  fuggefted,  by  ths  ftatutes  of  Marl- 
bridge,  53  Hen.  III.  c.  23.  and  Weftm.  3.  13  Edw.  I.  c.  1 1. 
in  aftions  of  debt  and  detinue,  by  ftatute  25  Edw.  III.  c.  17. 
and  in  all  anions  o«  the  cafe y  by  ftatute  19  Hen.  VII.  c.  9. 
Before  which  laft  ftatute  a  practice  had  been  introduced  of 
commencing  the  fuit  by  bringing  an  original  writ  of  trefpafs 
quare  claufum  /regit,  for  breaking  the  plaintiff's  clofe  vi  et 
armis  :  which  by  the  old  common  law  fubjefted  the  defend- 
ant's perfon  to  be  arrefted  by  writ  of  capias :  and  then  after- 
wards, by  connivance  of  the  court,  the  plaintiff  might  pro- 
ceed to  profecute  for  any  other  lefs  forcible  injury.  This 
pradlice  (through  cuftom  rather  than  neceffity,  and  for  faving 
fome  trouble  and  expenfe,  in  fuing  out  a  fpecial  original 

"  FJ.^,  4. 19:  "  3  Rep.  12. 

adapted 
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adapted  to  the  particular  injury)  flill  continues  in  almoil  all 
cafes,  except  in  actions  of  debt ;  though  now,  by  virtue  of 
the  ftatutes  above  cited  and  others,  a  capias  might  be  had 
upon  almofl:  every  fpecies  of  complaint. 

If  therefore  the  defendant  being  fummoned  or  attached 
makes  default,  and  negleiSts  to  appear  ;  or  if  the  flierifF  re- 
turns a  nihil,  or  that  the  defendant  hath  nothing  whereby  he 
may  be  fummoned,  attached,  or  diftreined  ;  the  capias  now 
ufually  iffues  p  :  being  a  writ  commanding  the  (herifF  to  take 
the  body  of  the  defendant  if  he  may  be  found  in  his  baili- 
wick or  counry,  and  him  fafely  to  keep,  fo  that  he  may  have 
him  in  court  on  the  day  of  the  return,  to  anfwer  to  the  plain- 
tiff of  a  plea  of  debt  or  trefpafs,  ^c.  as  the  cafe  may  be. 
This  writ,  and  all  others  fubfequent  to  the  original  writ,  not 
ifluing  out  of  chancery  but  from  the  court  into  which  the 
original  was  returnable,  and  being  grounded  on  what  has 
paifed  in  that  court  in  confequence  of  the  (herifF's  return,  are 
called  judicial,  not  original,  writs ;  they  iflue  under  the 
private  feal  of  that  court,  and  not  under  the  great  feal  of 
England ;  and  are  te/le'd,  not  in  the  king's  name,  but  in  that 
of  the  chief  (or,  if  there  be  no  chief,  of  the  fenior)  juftice 
only.  And  thefe  feveral  writs  being  grounded  on  the  (herifF's 
return,  muft  refpe<Stively  bear  date  the  fame  day  on  which 
the  writ  immediately  preceding  was  returnable. 

This  is  the  regular  and  ordinary  method  of  procefs.  But 
it  is  now  ufual  in  practice,  to  fue  out  the  capias  in  the  firft 
inllance,  upon  a  fuppofed  return  of  the  (herifF;  efpecially  if 
it  be  fufpedled  that  the  defendant,  upon  notice  of  the  a6):ion, 
will  abfcond ;  and  afterwards  a  fictitious  original  is  drawn  up, 
if  the  party  is  called  upon  fo  to  do,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regu- 
larity. When  this  capias  is  delivered  to  the  fheriff,  he  by  his 
under-lheriff  grants  a  warrant  to  his  inferior  officers  or  bai- 
liffs, to  execute  it  on  the  defendant.  And,  if  the  flieriff  of 
Oxfordfliire  (in  which  county  the  injury  is  fuppofed  to  be 

r  Append.  No.  III.  §  2. 
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committed  and  the  action  is  laid)  cannot  find  the  defendant 
in  his  jurifdi£lion,  he  returns  that  he  is  not  found,  non  eji  [  2°3  3 
inventus  J  in  his  bailiwick :  whereupon  another  writ  iflues, 
called  a  tejtatum  capias  *,  directed  to  the  fherifF  of  the  county 
where  the  defendant  is  fuppofed  to  refide,  as  of  Berkfhire, 
reciting  the  former  writ,  and  that  it  is  tejiified^  tejiatum  eji^ 
that  the  defendant  lurks  or  wanders  in  his  bailiwick,  where- 
fore he  is  commanded  to  take  him,  as  in  the  former  capias. 
But  here  alfo,  when  the  a£lion  is  brought  in  one  county,  and 
the  defendant  lives  in  another,  it  is  ufual,  for  faving  trouble, 
time,  and  expenfe,  to  make  out  a  tejiatum  capias  at  the  firft  ; 
fuppofing  not  only  an  original,  but  alfo  a  former  capias^  to. 
have  been  granted,  which  in  fa£t  never  was.  And  this  fi6lion, 
being  beneficial  to  all  parties,  is  readily  acquiefced  in  and  is 
now  become  the  fettled  practice ;  being  one  among  many  in- 
ftanccs  to  illuftrate  that  maxim  of  law,  that  in  fiBione  juris 
conjijiit  aequitas. 

But  where  a  defendant  abfconds,  and  the  plaintiff  would 
proceed  to  an  outlawry  againft  him,  an  original  writ  mull 
then  be  fued  out  regularly,  and  after  that  a  capias.  And  if 
the  fherifF  cannot  find  the  defendant  upon  the  firft  writ  of 
eapiasy  and  returns  a  non  ejl  inventus,  there  ifTues  out  an  alias  - 
writ,  and  after  that  a  pluries,  to  the  fame  cflFedl  as  the  for- 
mer ' :  only  after  thefe  words  "  we  command  you,"  this 
claufe  is  inferted,  "  as  we  have  formerly,'*  or,  *'  as  we  have 
•*  often,  copimanded  you :"  —  "Jicui  alias,'*  or  "  Jtcut  pluries, 
*'  praecipimus."  And,  if  a  non  ejl  inventus  is  returned  upon  all 
of  them,  then  a  writ  of  exigent  or  exigi  facias  may  be  fued 
out  f,  which  requires  the  fherifF  to  caufe  the  defendant  to  be 
proclaimed,  required,  or  exa£l:ed,  in  five  county  courts  fuc- 
cefRvely,  to  render  himfelf  j  and  if  he  does,  then  to  take 
him  as  in  a  capias:  but  if  he  does  not  appear,  and  is  re- 
turned quinto  exaRus,  he  fliall  then  be  outlawed  by  the  coro- 
ners of  the  county.  Alfo  by  flatutes  6  Hen.  VIII.  c.  4.  and 
31  Eliz.  c.  3.  whether  the  defendant  dwells  within  the  fame 

<  Append.  No.  III.  §  a.  '  Bnd.  '  IbH. 
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or  another  county  than  that  wherein  the  exigent  is  fued  out, 
t  r>84  ]  ^ivrit  of  proclamation^  {hall  iflue  out  at  the  fame  time  with 
the  exigent,  commanding  the  fheriff  of  the  county,  wherein 
the  defendant  dwells,  to  make  three  proclamations  thereof  in 
places  the  mod  notorious,  and  moft  likely  to  come  to  his 
knowledge,  a  month  before  the  outlawry  fhall  take  place. 
Such  outlawry  is  putting  a  man  out  of  the  prote£lion  of  the 
law,  fo  that  he  is  incapable  to  bring  an  a£tion  for  redrefs  of 
injuries  j  and  it  is  alfo  attended  with  a  forfeiture  of  all  one's 
goods  and  chattels  to  the  king.  And  therefore,  till  fome 
time -after  the  conqucft,  no  man  could  be  outlawed  but  for 
felony ;  but  in  Bradlon's  time,  and  fomcwhat  earlier,  procefs 
of  outlawry  was  ordained  to  lie  in  all  aftions  for  trefpafles  vi 
eteirmif^.  And  fince  his  days,  by  a  variety  of  ftatutes,(the  fame 
which  allow  the  writ  of  capias  before  mentioned,)  procefs  of 
outlawry  doth  lie  in  divers  aftions  that  are  merely  civil  j 
provided  they  be  commenced  by  original  and  not  by  bill  '.  If 
after  outlawry  the  defendant  appears  publicly,  he  may  be 
arrefted  by  a  writ  of  capias  utlagatum^,  and  committed  till 
the  outlawry  be  rcverfed.  Which  reverfal  may  be  had  by  the 
defendant's  appearing  perfonally  in  court  or  by  attorney  *, 
(though  in  the  king's  bench  he  could  not  appear  by  attorney  % 
till  permitted  by  ftatute  4  &  5  W.  &  M.  c.i8.) ;  and  any 
plaufible  caufe,  however  flight,  will  in  general  be  fufl^cient  to 
reverfe  it,  it  being  confidered  only  as  a  procefs  to  compel 
an  appearance.  But  then  the  defendant  mufl  pay  full  cofls, 
and  put  the  plaintiff  in  the  fame  condition,  as  if  he  had  ap- 
peared before  the  writ  oi  £xigi  facias  was  awarded. 

Such  is  the  firft  procefs  in  the  court  of  common  pleas.  In 
the  king^s  bench  they  may  alfo  (and  frequently  do)  proceed  in 
certain  caufes,  particularly  in  anions  of  ejectment  and  trcf- 
pafs,  by  original  writ,  with  attachment  and  capias  thereon ' ; 
returnable,  not  at  Weftminfter,  where  the  common  pleas  are 

•  Append.  No.  III.  §  2.  "a  Roll.  Rep.  490.      Regul.  C.  B. 
^  Co.  Litt.  128.  A.D.  1654.C.  la. 

*  1  Sid.  159.  «  CTO.Jac.6l6.     Salk.49«. 
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now  fixed  in  confequence  of  magna  cartas  but  "  ubicunque 
<*  fuerimus  in  AngUa^*  wherefoever  the  king  (hall  then  be  in 
England  ;  the  king's  bench  being  removable  into  any  part  of  [  385  ] 
England  at  the  pleafure  and  difcretion  of  the  crown.  But 
the  more  ufual  method  of  proceeding  therein  is  without  any 
original,  but  by  a  peculiar  fpecies  of  procefs  entitled  a  bill  of 
Middlefex  :  and  therefore  fo  entitled,  becaufe  the  court  now 
fits  in  that  county  ;  for  if  it  fate  in  Kent,  it  would  then  be  a 
bill  of  Kent  ^.  For  though,  as  the  juftices  of  this  court  have, 
by  its  fundamental  conftitution,  power  to  determine  all  of- 
fences and  trefpafles,  by  the  common  law  and  cuftom  of  the 
realm  *,  it  needed  no  original  writ  from  the  crown  to  give  it 
cognizance  of  any  mifdemefnor  in  the  county  wherein  it  re- 
Cdes  ;  yet,  as  by  this  court's  coming  into  any  county,  it  im- 
mediately fuperfeded  the  ordinary  adminiftration  of  juftice 
by  the  general  commifllons  of  eyre  and  of  oyer  and  terminer  *», 
a  procefs  of  it's  own  became  neccflary  within  the  county 
where  it  fate,  to  bring  in  fuch  perfons  as  were  accufed  of 
committing  any  forcible  injury.  The  bill  of  Middlefex  *^ 
(which  was  formerly  always  founded  on  a  plaint  of  trefpafs 
quare  claufum  f regit,  entered  on  the  records  of  the  court**)  is 
a  kind  of  capias,  diredled  to  the  ftierifF  of  that  county,  and 
commanding  him  to  take  the  defendant,  and  have  him  before 
our  lord  the  king  at  Weftminfter  on  a  day  prefixed,  to  anfwer 
to  the  plaintiff  of  a  plea  of  trefpafs.  For  this  accufation  of 
trefpafs  it  is,  that  gives  the  court  of  king's  bench  jurifdi6lion 
in  other  civil  caufes,  as  was  formerly  obferved  ;  fince  when 
once  the  defendant  is  taken  into  cuftody  of  the  marfhal,  or 
prifon-keeper  of  this  court,  for  the  fuppofed  trefpafs,  he 
being  then  a  prifoner  of  this  court,  may  here  be  profccuted 
for  any  other  fpecies  of  injury.  Yet,  in  order  to  found  this 
jurifdi£tion,  it  is  not  neceflary  that  the  defendant  be  adlually 
the  marftial's  prifoner ;  for,  as  foon  as  he  appears,  or  puts 

*  Thus,  when  the  court  fate  at  Ox-         *•  Bro.    Ahr.     t.     juri/diSlion.     66. 
ford,  by  reafon  of  the  plague,   Mich.     3  Inft.  27. 

1665,  the  procefs  was  hj  IrUl  qf  *  Append.  No.  III.  §3. 

fardjhvre.  Trje'a  Jus  Filizar.  101.  **  Trje'sJus  Pilizar,9B. 
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in  bail)  to  the  proccfs,  he  is  deemed  by  fo  doing  to  be  in  fuch 
cuftody  of  the  marfhal,  as  will  give  the  court  a  jurifdiftion 
to  proceed  *.     And,  upon  thefe  accounts,  in  the  bill  or  pro- 
C  286  ]  cefs  a  complaint  of  trefpafs  i^  always  fuggefted,  whatever  elfe 
may  be  the  real  caufe  of  a£lion.  This  bill  of  Middlefex  muft 
be  ferved  on  the  defendant  by  the  iherifF,  if  he  finds  him  in 
that  county  ;  but,    if  he  returns  *'  mn  eji  inventus^*  then 
there  iflues  out  a  writ  of  latitat  f,  to  the  flierifF  of  another 
county,  as  Berks  ;  which  is  fimilar  to  the  tejiatum-  capias  in 
the  common  pleas,  and  recites  the  bill  of  Middlefex  and  the 
proceedings  thereon,  and  that  it  is  teftified  that  the  defendant 
<*  latitat  et  difcurrit"  lurks  and  wanders  about  in  Berks  ;  and 
therefore  commands  the  flierifF  to  take  him,  and  have  his  body 
in  court  on  the  day  of  the  return.     But,  as  in  the  common 
plea&the  tejlatum  capias  may  be  fued  out  upon  only  a  fuppofed, 
and  not  an  aftual,  preceding  capias ;  fo  in  the  king's  bench 
a  latitat  is  ufually  fued  out  upon  only  a  fuppofed,  and  not  an 
a^al,  hill  of  Middlefex.     So  that,  in  fa£l,  a  latitat  may  be 
called  the  firft  procefs  in  the  court  of  king's  bench,  as  the 
teflatum  capias  is  in  the  common  pleas.    Yet,  as  in  the  com- 
mon pleas,  if  the  defendant  lives  in  the  county  wherein  the 
aflion  is  laid,  a  common  capias  fufiices;  fo  in  the  king's 
bench,  likewife,  if  he  lives  in  Middlefex,  the  procefs  muft 
ftill  be  by  bill  of  Middlefex  only. 

In  the  exchequer  the  firft  procefs  is  by  writ  of  quo  minus, 
in  order  to  give  the  court  a  jurifdiftion  over  pleas  between 
party  and  party.  In  which  writ '  the  plaintiff  is  alleged  to 
be  the  king's  farmer  or  debtor,  and  that  the  defendant  hath 
done  him  the  injury  complained  of ;  quo  minus fujficiens  exi/litf 
by  which  he  is  the  lefs  able  to  pay  the  king  his  rent,  or  debt. 
And  upon  this  the  defendant  may  be  arretted  as  upon  a  capias 
from  the  common  pleas. 

Thus  differently  do  the  three  courts  fet  out  at  firft,  in  the 
commencement  of  a  fuit,  in  order  to  entitle  the  two  courts 

•  4  Infl.  72.  '  Append.  No.  III.  §8.  «  Rid,  §4. 
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of  king's  bench  and  exchequer  to  hold  plea  in  caufes  between 
fubjedi  and  fubjedt,  which  by  the  original  conftitution  of 
Weftminfter-hall  they  were  not  empowered  to  do.  After- 
wards, when  the  caufe  is  once  drawn  into  the  refpe£tive 
courts,  the  method  of  purfuing  it  is  pretty  much  the  fame  in 
all  of  them. 

If  the  fherifF  has  found  the  defendant  upon  any  of  the[  287  ] 
former  writs,  the  capias,  latitat,  &c.  he  was  antiently  obliged 
to  take  him  into  cuftody,  in  order  to  produce  him  in  court 
upon  the  return,  however  fmall  and  minute  the  caufe  of 
action  might  be.  For,  not  having  obeyed  the  original  fum- 
mons,  he  had  fhewn  a  contempt  of  the  court,  and  was  no 
longer  to  be  trufted  at  large.  But  when  the  fummons  fell 
into  difufe,  and  the  capias  became  in  fa<St  the  firft  procefs,  it 
was  thought  hard  to  imprifon  a  man  for  a  contempt  which 
was  only  fuppofed :  and  therefore  in  common  cafes  by  the 
gradual  indulgence  of  the  courts  (at  length  authorized  by  fta- 
tute  I  a  Geo.  I.  c.29.  which  was  amended  by  5  Geo.  II. 
c.  27.  made  perpetual  by  21  Geo.  II.  c.  3.  and  extended  to  ' 
all  inferior  courts  by  19  Geo.  III.  c.  70.)  the  fherifF  or  pro- 
per officer  can  now  only  perfonally  ferve  the  defendant  with 
the  copy  of  the  writ  or  procefs,  and  with  notice  in  writing  to 
appear  by  his  attorney  in  court  to  defend  this  a£tion  ;  which 
in  efFe£it  reduces  it  to  a  mere  fummons.  And  if  the  defendant 
thinks  proper  to  appear  upon  this  notice,  his  appearance  is 
recorded,  and  he  puts  in  fureties  for  his  future  attendance  and 
obedience  j  which  fureties  are  called  common  bail,  being  the 
fame  two  imaginary  perfons  that  were  pledges  for  the  plain- 
tlfFs  profecution,  John  Doe  and  Richard  Roe.  Or,  if  the  de- 
fendant does  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or,  in  fome  cafes,  eight)  days  after  (i),  the  plaintiff  may 

( I )  In  all  cafes  where  the  defendant  is  ferved  with  a  copy  of 
the  procefs,  he  has  eight  days  to  file  common  bail  in  the  king's 
bench,  or  to  enter  a  common  appearance  in  the  common  pleas, 
excluflve  of  the  return  day  ;  and  if  the  lafl  of  the  eight  days 
be  a  funday,  he  has  all  the  next  day.  i  Cramp.  Prac./^' 
r  Burr.  ^6, 

Y  3  enter 


38/  Private  Book  UI. 

enter  an  appearance  for  him,  as  if  he  had  really  appeared ; 
and  may  file  common  bail  in  the  defendant's  name,  and  pro- 
ceed thereupon  as  if  the  defendant  had  done  it  himfelf. 

But  if  the  plaintiff  will  make  affidavit^  or  aflert  upon 
oath,  that  the  caufe  of  a£lion  amounts  to  ten  pounds  or  up- 
wards (2),  then  he  may  arreft  the  defendant,  and  make  him  put 


( 2 )  This  afBdavit  muft  be  certain  and  pofitive  ;  for  an  affidavit 
made  upon  belief,  or  with  a  reference  to  fomething  clfe,  as  where 
the  plaintiff  fwears  the  defendant  is  indebted  to  him  in  ten  pounds 
or  upwards,  as  appears  by  his  books,  or  by  a  bill  delivered,  will 
not  be  fufficient,  unlefs  the  plaintiff  is  an  executor,  admiuiftrator, 
or  aflignee  :  for  then,  from  the  nature  of  his  lituation,  he  cannot 
fwear  more  pofitively  than  from  belief,  or  from  a  reference  to  the 
accounts  of  others,      i  Sellon's  Prac.  112. 

It  was  ordered  by  the  court  of  king's  bench,  that  no  perfon 
fhall  be  held  to  fpecial  bail  in  an  aftion  of  trover  or  detinue,  with- 
out an  order  made  for  that  purpofe  by  the  lord  chief  juftice,  or 
one  of  the  judges  of  this  court.     9  Eajl.  325. 

By  the  37  Geo.  III.  c.  45.  for  reftraining  for  a  limited  time 
payments  of,  cafh  by  the  banks,  the  affidavit  to  hold  to  bail  mufl 
ftate,  **  that  no  offer  has  been  made  to  pay  the  fum  of  money 
"  fworn  to  in  notes  of  the  bank  of  England."     7  T.  R.  375.  See 

p3'  303- 

By  43  Geo.  III.  c.  46.  no  one  fhall  be  arretted  on  any 
procefs  out  of  any  courts  in  England  or  Ireland,  if  he  could  not 
be  arretted  upon  the  original  daufe  of  adtion  exclufive  of  the  cofts 
incurred. 

And  becaufe  fometimes  perfons  arretted  may  be  able  to  depolit 
a  fum  of  money  to  the  amount  for  which  they  are  arretted,  with 
a  competent  fum  for  the  cotts,  and  yet  not  be  able  to  find  fuffi- 
cient furcties  for  their  appearance  at  the  return  of  the  writ ;  it 
therefore  enafts,  that  the  defendant,  if  arretted,  may  depofit  the 
amount  of  the  debt  and  ten  pounds  more,  and  the  fine  for  an 
original  writ,  and  the  (heriff  ftiall  pay  this  into  the  court  in  which 
the  writ  fliall  be  returnable,  and  if  the  defendant  afterwards  puts 
in  fufficient  bail,  it  ttiall,  upon  motion,  be  paid  to  him  ;  but  if  he 
does  not,  the  plaintiff  fhall  receive  it,  and  fhall  enter  a  common 
appearance,    or  file  common  bail,  if  he  thinks  fit.     Dedudions 

from 
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in  fubftantial  furetles  for  his  appearance,  czWtAJ^ecial  bail.  In 
order  to  which,  it  is  required  by  ftatute  13  Car.  II.  ft.  2.  C.  2. 
that  the  true  caufc  of  a£lion  fliould  be  exprefled  in  the  body  of 
the  writ  or  procefs :  elfe  no  fecurity  can  be  taken  in  a  greater 
fum  than  40/.  This  ftatute  (without  any  fuch  intention 
in  the  makers)  had  like  to  have  oufted  the  king's  bench  of 
all  its  jurifdiftion  over  civil  injuries  without  force ;  for^  as  C  2^*  1 
the  bill  of  Middlefex  was  framed  only  for  anions  of  trefpafs, 
a  defendant  could  not  be  arrefted  and  held  to  bail  thereupon 
for  breaches  of  civil  contrafts.  But  to  remedy  this  incon- 
venience, the  officers  of  the  king's  bench  devifed  a  method 
of  adding  what  is  called  a  claufe  of  ac  eliam  to  the  ufual 
complaint  of  trefpafs  :  the  bill  of  Middlefex  commanding 
the  defendant  to  be  brought  in  to  anfwer  the  plaintiflF  of  a 
plea  of  trefpafs,  and  alfo  to  a  bill  of  debt  f :  the  complaint 
of  trefpafs  giving  cognizance  to  the  court,  and  that  of  debt 
authorizing  the  arreft.     In  imitation  of  which,  lord  chief  juf- 

'  Trye'»  JwFi7tzar.  102.    Append.  No.  III.  §  3. 


from  the  ten  pouiids  to  be  made,  if  the  plaintiff's  cofts  are  taxed 
at  lefs. 

The  defendant  fhall  be  entitled  to  the  cofts  of  the  aftion,  if  the 
plaintiflF  recovers  lefs  than  the  fum  for  which  he  arrefted  the  de- 
fendant, provided  it  appears  to  the  court  that  the  plaintiff  had  not 
a  probable  caufe  for  arrefting  the  defendant  for  that  fum,  and  they 
fhall  direft  the  defendant  to  be  allowed  his  cofts,  and  the  plaintiff 
fhall  take  out  execution  only  for  the  difference  between  the  fum 
recovered  and  the  cofts ;  but  if  the  cofts  exceed,  the  defendant 
fhall  fue  out  execution  for  the  difference. 

No  cofts  to  be  allowed  upon  an  aftion  upon  a  judgment  reco- 
vered, unlefs  ordered  by  the  court,  or  a  judge  of  the  coiut,  in 
which  the  aftion  is  brought. 

Plaintiffs  may  levy  the  poundage  fees  and  expences  of  the  judjg- 
ment,  above  the  fum  recovered  by  the  judgment. 

A  defendant  imprifoned  upon  mefne  procefs,  after  the  return 
of  fuch  procefs  in  vacation  time  only,  may  juftify  bail  before  one 
of  the  judges  of  the  court,  out  of  which  the  procefs  iffued,  and 
fuch  judge  may  order  him  to  be  difcharged  out  of  cuftody. 

Y  4  ticc 
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tice  North  a  few  years  afterwards,  in  order  to  fave  the  fuitors 
of  his  court  the  trouble  and  expenfe  of  fuing  out  fpecial  ori- 
ginals, direfted  that  in  the  common  pleas,  befides  the  ufual 
complaint  of  breaking  the  plainti£F's  clofe,  a  claufe  of  ae 
etiam  might  be  alfo  added  to  the  writ  of  capias^  containing 
the  true  caufe  of  action ;  as^  ^*  that  the  faid  Charles  the  de-k 
**  fendant  may  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs  in 
"  breaking  his  clofe  :  and  alfo,  ac  etiamy  may  anfwer  him, 
**  according  to  the  cuftom  of  the  court,  in  a  certain  plea  of 
<*  trefpafs  upon  the  cafe,  upon  promifes,  to  the  value  of 
"  twenty  pounds,  tsfc.  *"  The  fum  fworn  to  by  the  plain- 
tiff is  marked  upon  the  back  of  the  writ ;  and  the  fheriff,  or 
his  officer  the  bailiff,  is  then  obliged  actually  to  arreil  or  take 
into  cuftody  the  body  of  the  defendant,  and,  having  fo  done, 
to  return  the  writ  with  a  cepi  corpus  endorfed  thereon. 

An  arre/i  muft  be  by  corporal  feizing  or  touching  the  de- 
fendant's body  ;  after  which  the  bailiff  may  juftify  breaking 
open  the  houfe  in  which  he  is  to  take  him :  otherwife  he 
has  no  fuch  power ;  but  muft  watch  his  opportunity  to  arreft 
him.  For  every  man's  houfe  is  looked  upon  by  the  law  to  be 
his  caftle  of  defence  and  afylum,  wherein  he  fliould  fuffer 
no  violence  (3).  Which  principle  is  carried  fo  far  in  the  civil 

«  Lilly  Praft.  Reg.  t.  ac  etiam.    North's  life  of  Lord  Guildford,  99. 

( 3 )  A  bailiff  before  he  has  made  the  arreft  cannot  break  open 
an  outer  door  of  a  houfe ;  but  if  he  enters  the  outer  door  peace- 
ably, he  may  then  break  open  the  inner  door,  though  it  be  the 
apartment  of  a  lodger,  if  the  owner  himfelf  occupies  part  of  the 
houfe.  Cowp.  I.  But  if  the  whole  houfe  be  let  in  lodgings,  as 
each  lodging  is  then  confidered  a  dwelling  houfe,  in  which  bur- 
glary may  be  ftated  to  have  been  committed,  fo  in  that  cafe  I  con- 
ceive the  door  of  each  apartment  would  be  confidered  an  outer 
door,  which  could  not  be  legally  broken  open  to  execute  an  arreft. 
Cowp.  2.  It  is  not  neceffary  that  the  arreft  (hould  be  made  by 
the  hand  of  the  bailiff,  nor  that  he  fliould  be  aftually  in  fight ; 
yet  where  an  «irreft  is  made  by  his  affiftant  or  follower,  the 
bailiff  ought  to  be  fo  near  as  to  be  confidered  as  ading  in  it. 
Cowp.  65. 

law. 
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law,  that  for  the  mofl  part  not  fo  much  as  a  common  citation 
or  fummons,  much  lefs  an  arreft,  can  be  executed  upon  a 
man  within  his  own  walls  ■*.  Peers  of  the  realm,  members 
of  parliament,  and  corporations,  arc  privileged  from  arrefts  ;  [  289  3 
and  of  courfe  from  outlawries '.  And  againft  them  the  procefs 
to  enforce  an  appearance  muft  be  by  fummons  and  diftrefs 
infinite^,  inftead  of  a  capias.  Alfo  clerks,  attorneys,  and 
all  other  perfons  attending  the  courts  of  juftice,  (for  attorneys, 
being  officers  of  the  court,  are  always  fuppofed  to  be  there 
attending,)  are  not  liable  to  be  arrefted  by  the  ordinary  procefs 
of  the  court,  but  muft  be  fued  by  bill  (called  ufually  a  bill  of 
privilege)  as  being  perfonally  prefent  in  court  ^.  Clergymen 
performing  divine  fervice,  and  not  merely  ftaying  in  the 
church  with  a  fraudulent  defign,  are  for  the  time  privileged 
from  arrefts,  by  ftat.  50  Edw.  III.  c.  5.  and  i  Rich.  II. 
c.  16.  as  likewife  members  of  convocation  a£lually  attending 
thereon,  byftatutc  8  Hen.  VI.  c.  i.  Suitors,  witnefles,  and 
other  perfons,  neceflarily  attending  any  courts  of  record  upon 
bufinefs,  are  not  to  be  arrefted  during  their  aQual  attend- 
ance, which  includes  their  neceflary  coming  and  returning  (4). 

"  Ff.  2.  4.  18 — 21.  i  See  pag.  280. 

'  Whitelockof  pari.  206,  207.  *  'Rto.Alrr.t.liOe.^^.  12  Mod.  163. 


(4)  The  court  of  common  pleas  have  laid  down  this  general 
rule,  viz.  that  all  perfons  who  have  relation  to  a  fuit,  which  calls 
for  their  attendance,  whether  they  are  compelled  to  attend  by  pro- 
cefs or  not,  are  entitled  to  privilege  eundo  et  redeundo^  provided 
they  come  bonajide.  A  perfon,  therefore,  attending  the  court  to 
juftify  himfelf  as  an  honeft  bail,  is  privileged,  i  H.  BL  636.  Bar- 
rifters  arretted  upon  the  circuit  have  frequently  been  difcharged 
by  the  judges.  Ibid.  The  court  of  king's  bench  have  refufed  to 
difcharge  a  creditor  of  a  bankrupt  arrefted  whilft  attending  the 
commiffioners  to  prove  his  debt ;  but  probably  he  would  have 
been  difcharged  by  the  chancellor,  from  whom  the  commiffioners 
of  bankrupt  immediately  derive  their  authority.  \T.  R.  "i^T]. 
The  king's  fervants  are  privileged  from  arreft ;  and  if  they  are 
taken  in  execution  they  are  entitled  to  be  difcharged  upon  motion. 
6  T.  R.  686.  Where  a  caufe  is  referred  by  a  rule  of  court,  the 
party  ic  protefted   from  arreft  whilft  attending  the  arbitrator. 

lAnJl, 


289  Private  Book  III. 

And  no  arreft  can  be  made  in  the  king**  prcfcncc,  nor  within 
the  verge  of  his  royal  palace ',  nor  in  any  place  where  the 
king's  juftices  are  adiually  fitting.  The  king  hath  moreover 
a  fpecial  prerogative,  (which  indeed  is  very  feldom  exerted  '^,) 
that  he  may  by  his  writ  of  proteBion  privilege  a  defendant 
from  all  perfonal,  and  many  real,  fuits  for  one  year  at  a  time, 
and  no  longer ;  in  refpeft  of  his  being  engaged  in  his  fervice 
out  of  the  realm  ".  And  the  king  alfo  by  the  common  law 
might  take  his  debtor  into  his  protedion,  fo  that  no  one 
might  fue  or  arreft  him  till  the  king's  debt  were  paid®:  but 
by  the  ftatute  35  Edw.  III.  ft.  5.  c.  19.  notwithftanding  fuch 
C  ^9°  ]protc£lIon,  another  creditor  may  proceed  to  judgment  againft 
'  him,  with  a  ftay  of  execution,  till  the  king's  debt  be  paid  ; 
unlefs  fuch  creditor  will  undertake  for  the  king's  debt,  and 
then  he  fliall  have  execution  for  both.  And,  laftly,  by  ftatute 
29  Car. II.  c.  7.  no  arreft  can  be  made,  nor  procefs  ferved  upon 
a  funday,  except  for  treafon,  felony,  or  breach  of  the  peace. 

When  the  defendant  is  regularly  arrefted,  he  muft  either 
go  to  prifon,  for  fafe  cuftody  :  or  put  va  fpecial  bail  to  the 
{herift*.  For,  the  intent  of  the  arreft  being  only  to  compel 
an  appearance  in  court  at  the  return  of  the  writ,  that  purpofe 
is  equally  anfwered,  whether  the  ftierifF  detains  his  perfon, 

'  See  Vol.  IV.  276.     The  verge  of  "  in  her  fervice,  that  was  fubjeift  to 

the  palace  of  Weftminfter  extends,  by  "  other  men's  aftlons;  left  ftie  might 

ftat.  28  Hen.  VIII.-  c.  12.  fiom  Charing-  **  be  thought  to  delay  juftice."     But 

crofs  to  Weftminfter-hall.  king  William,  in  1692,  granted  one  to 

"    Sir    Edward    Coke    informs    us,  lord  Cutis,  to  prote<ft  him  from  being 

(l  Inft.  131.)  that  herein  "he  could  outlawed  by  his  taylor  (3  Lev.  33i.)  : 

"  fay  nothing  of  his  own  experience ;  which  is  the  tail  that  appears  upon  our 

"  for  albeit  queen  Elizabeth  maiutalned  books. 

"  many  wars,  yet  fhe  granted  few  or  no         "  Finch.  L.  454.     3  Lev.  332. 
"  proteAions :  and  her  reafon  was,  that         ©  F.N.B.  28.     Co.  Lltt.  131. 
"  he  was  no  fit  fubjeil  to  be  employed 


3  Anjl.  941.  3  Eajl.  189.  A  creditor  attending  commilfioners  of 
bankrupt  to  prove  a  debt  is  protefted.  7  Vef.  312.  The  courfe 
of  the  court  of  chancery  is  to  examine  the  party  perfonally,  and 
not  to  take  ah  affidavit.    5  Vef  2. 

or 
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or  takes  fufficient  fecurlty  for  his  appearance,  called  bail, 
(from  the  French  word  bailler,  to  deliver,)  becaufe  the  de- 
fendant is  bailed,  or  delivered  to  his  fureties,  upon  their 
giving  fecurity  for  his  appearance :  and  is  fuppofed  to  con- 
tinue in  their  friendly  cuftody  inftead  of  going  to  gaol.  The 
method  of  putting  in  bail  to  the  (herifFis  by  entering  into  a 
bond  or  obligation,  with  one  or  more  fureties,  (not  fi(Siitious 
perfons,  as  in  the  former  cafe  of  common  bail,  but  real, 
fubftantial,  refponfible  bondfmen,)  to  infure  the  defendant's 
appearance  at  the  return  of  the  writ ;  which  obligation  is 
called  the  bail-bond  p.  The  flierifF,  if  he  pleafes,  may  let  the 
defendant  go  without  any  fureties }  but  that  is  at  his  own 
peril :  for,  after  once  taking  him,  the  (herifF  is  bound  to 
keep  him  fafely,  fo  as  to  be  forthcoming  in  court;  otherwife 
an  a£lion  lies  againft  him  for  an  efcape.  But,  on  the  other 
hand,  he  is  obliged,  by  llatute  23  Hen.  VI.  c.  10.  to  take 
(if  it  be  tendered)  a  fufficient  bail-bond  :  and  by  ftatute 
12  Geo.  I.  c.  29.  the  flierifFfliall  take  bail  for  no  other  fum 
than  fuch  as  is  fworn  to  by  the  plaintiff",  and  endorffed  on 
the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after  (5), 
the  defendant  muft  appear  according  to  the  exigency  of  the 
writ.  This  appearance  is  effedled  by  putting  in  and  juftifying 
bail  to  the  aSlion ;  which  is  commonly  called  putting  in  bail  ([  291  3 
above.  If  this  be  not  done,  and  the  bail  that  were  taken  by 
the  (heriff  below  are  refponfible  perfons,  the  plaintiflF  may 
take  an  affignment  from  the  fheriff^  of  the  bail-bond  (under 
the  ftatute  4  &:  5  Ann.  c.  16.),  and  bring  an  adion  thereupon 

P  Append.  No.  III.  §  5. 


(5)  In  London  and  Middlefex  fpecial  bail  in  the  king's  bench 
muft  be  put  in  within  four  days,  exclufive  of  the  return  of  the 
writ ;  in  any  other  county  within  fix  days  :  but  if  the  laft  day  falls 
on  a  funday,  it  may  then  be  put  in  on  the  monday  following.  In 
any  other  county  where  the  a6tion  is  brought  in  the  common  pleas, 
fpecial  bail  may  be  put  in  within  eight  days,    i  Cromp^  Prac.  59. 

1 1  againft 
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againft  the  lheriff*s  bail.  But  if  the  bail,  fo  accepted  by  the 
flieriff,  be  infolvent  perfons,  the  plaintiff  may  proceed  againft 
the  flieriff  himfelf,  by  calling  upon  him,  firft,  to  return  the 
writ  (if  not  already  done),  and  afterwards  to  bring  in  the 
body  of  the  defendant.  And,  if  the  flieriff  does  not  then 
caufe  fufficient  bail  to  be  put  in  and  perfe£ted  abovCf  he  will 
himfelf  be  refponfible  to  the  plaintiff. 

The  bail  above,  or  bail  to  the  aBion,  mufl;  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  elfe 
in  the  country,  before  a  commiflioner  appointed  for  that  pur- 
pofe  by  virtue  of  the  ftatute  4  W.  &  M.  c.  4.  which  muft  be 
tranfmitted  to  the  court.  Thefe  bail,  who  muft  at  leaft  be 
two  in  number,  muft  enter  into  a  recognizance  '^  in  court  or 
before  the  judge  or  commiflioner,  in  a  fum  equal  (or  in  fome 
cafes  (6)  double)  to  that  which  the  plaintiff  hath  fworn  to  i 
whereby  they  do  jointly  and  feverally  undertake,  that  if  the 
defendant  be  condemned  in  the  a£tion  he  fliall  pay,thc  cofts 
and  condemnation,  or  render  himfelf  a  prifoner,  or  that  they 
will  pay  it  for  him  :  which  recognizance  is  tranfmitted  to  the 
court  in  a  flip  of  pardiment  entitled  a  pail  piece  '.  And,  if 
excepted  to,  the  bail  muft  be  perfeBedy  that  is,  they  muftyw/"- 
iify  themfelves  in  court,  or  before  the  commiflioner  in  the 
country,  by  fwearing  themfelves  houfekeepers,  and  each  of 
them  to  be  worth  the  full  fum  for  which  they  are  bail,  after 
payment  of  all  their  debts.  This  anfwers  in  fome  meafure  ta 
t)\tJiipulatio  Grfatifdatio  of  the  Roman  laws »,  which  is  mutu- 
ally given  by  each  litigant  party  to  the  other :  by  the  plaintiff> 
that  he  will  profecute  his  fuit,  and  pay  the  cofts  if  he  lofes  his 
caufe ;  in  like  manner  as  our  law  ftill  requires  nominal  pledges 
of  profecution  from  the  plaintiff:  by  the  defendant,  that  he 
fliall  continue  in  court,  and  abide  the  fentence  of  the  judge» 

1  Append.  No.  III.  §  5.  »  Injl.  l.A.t.\\.    Ff.  1. 1. 1.  8. 

'  Ibid. 


(6)  If  the  defendant  is  not  prefent,  and  does  not  enter  into  the 

recognizance,  then  the  bail  are  bound  in  double  the  fum  fworn  te. 

I  Cromp»  $6. 

much 
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much  like  our  fpecial  bail ;  but  with  this  difference,  that  the 
fide-jujfores  were  there  abfolutely  bound  judicatum  folvere^  to  [  292  ] 
fee  the  cofts  and  condemnation  paid  at  all  events :  whereas 
our  fpecial  bail  may  be  difcharged,  by  furrendering  the  de- 
fendant into  cuftody,  within  the  time  allowed  by  law  j  for 
which  purpofe  they  are  at  all  times  entitled  to  a  warrant  to 
apprehend  him '  (7). 

Special  bail  is  required  (as  of  courfc)  only  upon  aftions 
of  debt,  or  aftions  on  the  cafe  in  trover  or  for  money  due, 
where  the  plaintiff  can  fwear  that  the  caufe  of  aftion  amounts 
to  ten  pounds  :  but  in  aftions  where  the  damages  are  preca- 
rious, being  to  be  afleffed  ad  libitum  by  a  jury,  as  in  ajftions 
for  words,  ejedlment,  or  trefpafs,  it  is  very  feldom  poffible  for 
a  plaintiff  to  fwear  to  the  amount  of  his  caufe  of  aftion  j  and 
therefore  no  fpecial  bail  is  taken  thereon,  unlefs  by  a  judge's 
order  or  the  particular  diredlions  of  the  court,  in  fome  pecu- 
liar fpecies  of  injuries,  as  in  cafes  of  mayhem  or  atrocious 

'  Show.  202.     6  Mod.  231. 


( 7 )  The  bail  to  the  fheriff  cannot  take  and  furrender  the  de- 
fendant ;  for  it  is  held,  that  nothing  can  be  a  performance  of  the 
condition  of  the  bail-bond,  but  putting  in  bail  above,  5  Burr.  2683. 
except  the  defendant  voluntarily  furrendcrs  himfelf  to  the  fheriff 
before  the  return  of  the  writ.  6T.R.  753.  But  bail  above  may 
be  put  in  without  the  defendant's  confent,  who  may  the  next  day 
take  up  the  defendant  and  furrender  him  in  difcharge  of  themfelves. 
The  defendant  is  confidered  in  the  cuftody  of  his  bail,  who  may 
therefore  apprehend  him  without  any  warrant,  even  if  he  is  attend- 
ing a  court  of  juftice,  or  is  a  bankrupt  who  has  not  paffed  his  laft 
examination.  ^T.R.  210.  And  if  the  defendant  is  in  cuftody  ; 
either  in  a  civil  action  or  upon  a  criminal  charge,  they  may  have  a 
writ  of  habeas  corpus  to  bring  him  up  to  the  court  to  be  furren- 
dered  in  difcharge  of  the  bail.  yT.  R.  226.  In  what  cafes  an  ex- 
oneretur  may  be  entered  upon  the  bail-piece,  and  for  the  proceed- 
ings upon  the  bail>bond,  &c.  fee  the  various  books  of  praftice 
with  which  it  is  neceffary  that  every  ftudent,  who  intends  to  prac- 
tife  the  law,  Hiould  make  himfelf  familiar. 

9  battery  j 
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battery ;  or  upon  fuch  fpeclal  circumftances  as  make  it  ab- 
folutely  neceiTary,  that  the  defendant  fhould  be  kept  within 
the  reach  of  juftice.  Alfo  in  aflions  againft  heirs,  executors, 
and  adminiftrators,  for  debts  of  the  deccafed,  fpecial  bail  is 
not  demandable  j  for  the  afbion  is  not  fo  properly  againft  them 
in  perfon,  as  againft  the  efFe£is  of  the  deceafed  in  their  pof- 
feilion.  But  fpecial  bail  is  required  even  of  them,  in  a£lions 
for  a  devaflavity  or  wafting  the  goods  of  the  deceafed  j  that 
wrong  being  of  their  own  committing. 

Thus  much  for  procefs  s  which  is  only  meant  to  bring 
tijie  defendant  into  court,  in  order  to  conteft  the  fuit,  and 
abide  the  determination  of  the  law.  When  he  appears  either 
in  perfon  as  a  prifoner,  or  out  upon  bail,  then  follow  the 
pleadings  between  the  parties,  which  we  fhall  confider  at  large 
in  the  next  chapter. 
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CHAPTER    THE    TWENTIETH. 


OF  PLEADING. 


TJLEADINGS  are  the  mutual  altercations  between  the 
-■'  plaintliF  and  defendant ;  which  at  prefcnt  are  fet  down 
and  delivered  into  the  proper  office  in  writing,  though  for- 
merly they  were  ufually  put  in  by  their  counfel  ore  tenus, 
or  viva  vocBy  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries  j  whence  in  our  old  law  French  the 
pleadings  are  frequently  denominated  the  parol. 

The  firft  of  thefe  is  the  declaration,  narratie,  or  county 
antiently  called  the  tale » ;  in  which  the  plaintiff  fets  forth 
his  caufe  of  complaint  at  length  :  being  indeed  only  an  am- 
plification or  expofition  of  the  original  writ  upon  which  his 
adlion  is  founded,  with  the  additional  circumftances  of  time 
and  place,  when  and  where  the  injury  was  committed.  But 
we  may  remember**,  that,  in  the  king's  bench,  when  the 
defendant  is  brought  into  court  by  bill  of  Middlefex,  upon  a 
fuppofed  trefpafs,  in  order  to  give  the  court  a  jurlfdiftion, 
the  plaintiff  may  declare  in  whatever  aftion,  or  charge  him 
with  whatever  injury,  he  thinks  proper ;  unlefs  he  has  held 
him  to  bail  by  a  fpecial  ac  etiam,  which  the  plaintiff  is  then 
bound  to  purfue.  And  fo  alfo,  in  order  to  have  the  benefit 
of  a  capias  to  fecure  the  defendant's  perfon,  it  was  the  antient 
pradlice,  and  is  therefore  dill  warrantable  in  the  common 
pleas,  to  fue  out  a  writ  of  trefpafs  quare  claufum  fregit,  for 
breaking  the  plaintiff's  clofe :  and  when  the  defendant  is  once 

*  Append.  No.  11.  \  2.  No. HI.  §  6.  *  Sec  pa».  385.  288. 

brought 
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brought  in  upon  his  writ,  the  plaintiff  declares  in  whatever 
a£bion  the  nature  of  his  true  injury  may  require ;  as  in  an 
a£iion  of  covenant,  or  on  the  cafe  for  breach  of  contract,  or 
other  lefs  forcible  tranfgrefFion  • :  unlefs,  by  holding  the  de- 
fendant to  bail  on  a  fpecial  ac  etianty  he  has  bound  himfelf 
to  declare  accordingly. 

In  local  a£lions,  where  poflcflion  of  land  is  to  be  recovered, 
or  damages  for  an  aftual  trefpafs,  or  for  wafte,  i5fc.  affedling 
land,  the  plaintiff  mult  lay  his  declaration  or  declare  his  in- 
jury to  have  happened  in  the  very  county  and  place  that  it 
really  did  happen ;  but  in  tranfttory  aftions,  for  injuries  that 
might  have  happened  any  where,  as  debt,  detinue,  flander, 
and  the  like,  the  plaintiff  may  declare  in  what  county  he 
pleafes,  and  then  the  trial  mufl  be  had  in  that  county  in  which 
the  declaration  is  laid.     Though  if  the  defendant  will  make 
affidavit,  that  the  caufe  of  a£lion,  if  any,  arofe  not  in  that  but 
in  another  county,  the  court  will  dire£l  a  change  of  the  venue 
or  vifnei  (that  is,  the  vicinia  or  neighbourhood  in  which  the 
injury  is  declared  to  be  done,)  and  will  oblige  the  plaintiff  to 
declare  in  the  other  county ;  unlefs  he  will  undertake  to  give 
material  evidence  in  the  firft  (i).  For  the  flatutes  6  Rich.  II. 
c.  a.  and  4  Hen.  IV.  c.  i8.  having  ordered  all  writs  to  be 
laid  in  their  proper  counties,  this,  as  the  judges  conceived, 
empowered  them  to  change  the  venue,  if  required,  and  not 
to  infifl  rigidly  on  abating  the  writ :  which  pra6tice  began  in 
the  reign  of  James  the  firft  <•.  And  this  power  is  difcretionally 
cxercifed,  fo  as  to  prevent  and  not  to  caufe  a  defeft  of  juf- 
tice.     Therefore  the  court  will  not  change  the  venue  to  any 
of  the  four  northern  counties,  previous  to  the  fpring  circuit  i 

'  2V«ntr.259.  Filiz.  231.     Styl.  FnSt,  Reg.    (edit. 

«  Raftall.  t.  Delte.  184.  h.  Fitz.  Ahr.     X657.)  331. 
X.  Briefe.x^.     Salk.  670.     Tyre's  Jw 

{ 1 )  But  if  he  fails  to  produce  at  the  trial  material  evidence  of 

the  caufe  of  aAion  in  the  county  in  which  he  has  laid  it,  he  mufl 

be  nonfuited,  though  he  might  have  recovered  a  verdiA  in  another 

county.     2  Bl.  Rep.  1031. 

bccaufc 
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becaufe  there  the  aflifes  are  holden  only  once  a  year,  at  the 
time  of  the  fummer  circuit.  And  it  will  fometimes  remove 
the  venue  from  the  proper  jurifdiclion,  (efpecially  of  a  narrow 
and  limited  kind,)  upon  a  fuggeftion  duly  fupported,  that  a 
fair  and  impartial  trial  cannot  be  had  therein*  (2). 

It  is  generally  ufual  in  aftions  upon  the  cafe  to  fet  forth  [  295  ] 
fevcral  cafes  by  different  counts  in  the  fame  declaration  ;  fo 
that  if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fucceed 
in  another.    As,  in  an  a£tion  on  the  cafe  upon  an  ajfumpfit  for 
goods  fold  and  delivered,  the  plaintiff  ufually  counts  or  de- 
clares, firft,  upon  a  fettled  and  agreed  price  between  him  and 
the  defendant ;  as  that  they  bargained  for  twenty  pounds  :  and 
left  he  fhould  fail  in  the  proof  of  this,  he  counts  likewife  upon 
a  quantum  valebant ;  that  the  defendant  bought  other  goods, 
and  agreed  to  pay  him  fo  much  as  they  were  reafonably  worth; 
and  then  avers  that  they  were  worth  other  twenty  pounds ; 
and  fo  on  in  three  or  four  different  (hapes ;  and  at  laft  con- 
cludes with  declaring,  that  the  defendant  had  refufed  to  ful- 
fil any  of  thefe  agreements,  whereby  he  is  endamaged  to  fuch 
a  value.     And  if  he  proves  the  cafe  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  reft,  he  (hall  recover  propor- 
tionable damages.     This  declaration  always  concludes  with 
thefe  words,  "  and  thereupon  he  brings^//,"  8cc.  **  inde  pro* 
**  duck  feBam"  &c.   By  which  -wordSi  fuit  or /eSJa  {a  fequtndo,) 
were  antiently  underftood  the  witneffes  or  followers  of  the 
plaintiff^.  For  in  former  times  the  law  would  not  put  the  dc- 

«  Stra.  874.— Mylock  v,  Saladlne.     Trin.  4  Geo.III.  B.  R. 
'  Seld,  on  Fortefc.  c.  21. 


( 2 )  The  court  will  not  change  the  venue  in  an  aftion  brought 
upon  a  fpecialty,  a  promiflbry  note,  or  a  bill  of  exchange  ;  yet  in 
one  cafe  whire  the  a6tion  was  upon  a  bond,  and  the  witneffes  of 
both  parties  lived  in  the  county  to  which  the  defendant  prayed 
the  venue  might  be  changed,  the  court  ordered  it  to  be  changed, 
upon  condition  that  the  defendant  fliould  bring  a  writ  of  error, 
and  fliould  give  judgment  of  the  term  preceding  the  trial,  i  T.  R. 
781. 

Vol.  III.  Z  fcndant 
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fendant  to  the  trouble  of  anfwering  the  charge,  till  the  plaintiff 
had  made  out  at  leaft  a  probable  cafe^.  But  the  adual  produc- 
tion of  the/uit,  ihtfeSla,  ox  follonvers ,  is  now  antiquated  j  and 
hath  been  totally  difufed,  at  leaft  ever  fince  the  reign  of  Ed- 
ward the  third,  though  the  form  of  it  ftill  continues. 

At  the  end  of  the  declaration  are  added  alfo  the  plaintiff's 
common  pledges  of  profecution,  John  Doe  and  Richard  Roe, 
which,  as  we  before  obferved'',  are  now  mere  names  of  form; 
though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for 
the  amercement  of  the  plaintiff,  in  cafe  he  were  nonfuited, 
barred  of  his  a£lion,  or  had  a  verdi£l  or  judgment  againft 
him '.  For,  if  the  plaintiff  neglefts  to  deliver  a  declaration 
for  two  terms  after  the  defendant  appears,  or  is  guilty  of  other 
delays  or  defaults  againft  the  rules  of  law  in  any  fubfequent 
C  296  ]  ftage  of  the  aftion,  he  is  adjudged  not  tofollonv  or  purfue  his 
remedy  as  he  ought  to  do,  and  thereupon  a  nonfuit^  or  non 
profequitury  is  entered ;  and  he  is  faid  to  be  nonproid.  And 
for  thus  deferting  his  complaint,  after  making  a  falfe  claim  or 
complaint,  {pro  f alfo  clamor e  fuo^  he  (hall  not  only  pay  cofts 
to  the  defendant,  but  is  liable  to  be  amerced  to  the  king.  A 
retraxit  differs  from  a  nonfuit,  in  that  the  one  is  negative,  and 
the  other  pofitive  :  the  nonfuit  is  a  mere  default  and  negle£l  of 
the  plaintiff,  and  therefore  he  is  allowed  to  begin  his  fuit 
again,  upon  payment  of  cofts ;  but  a  retraxit  is  an  open  and 
voluntary  renunciation  of  his  fuit,  in  court,  and  by  this  he 
for  ever  lofes  his  a£3:ion.  A  difcontinuance  is  fomewhat  fimi- 
lar  to  a  nonfuit ;  for  when  a  plaintiff  leaves  a  chafm  in  the 
proceedings  of  his  caufe,  as  by  Aot  continuing  the  procefs 
regularly  from  day  to  day,  and  time  to  time,  as  he  ought  to 
do,  the  fuit  is  difcontinued,  and  the  defendant  is  no  longer 
bound  to  attend;  but  the  plaintiff  muft  begin  again,  by  fuing 
out  a  new  original,  ufually  paying  cofts  to  his  antagonift. 
Antiently,  by  the  demife  of  the  king,  all  fuits  depending  in 
his  courts  were  at  once  difcontinued,  and  the  plaintiff  was 
obliged  to  renew  the  procefs,  by  fuing  out  a  frefli  writ  from 

*  BiaA.400.    Flet.(.a.c.0.  '  3  BuUlr.  275.    4lnft.  119. 

"  See  pag.  374. 

the 
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the  fucceflbr;  the  virtue  of  the  former  writ  being  totally 
gone,  and  the  defendant  no  longer  bound  to  attend  in  confe- 
quence  thereof  •,  but,  to  prevent  the  expenfe  as  well  as  delay 
attending  this  rule  of  law,  the  ftatute  lEdw.  VI.  c.  7.  enadls, 
that  by  the  death  of  the  king  no  aftlon  fhall  be  difcontinued  j 
but  all  proceedings  (hall  (land  good  as  if  the  fame  king  had 
been  living.  , 

"When  the  plaintiff  hath  dated  his  cafe  in  the  declaration, 
it  is  incumbent  on  the  defendant  within  a  reafonable  time  to 
make  his  defence  and  to  put  in  a  plea  ;  elfe  the  plaintiff  will 
at  once  recover  judgment  by  default,  or  nihil  dicit  of  the 
defendant. 

Defence,  in  it's  true  legal  fenfe,  fignifies  not  a  juftification, 
prote£lion,  or  guard,  which  is  now  it's  popular  fignification  ; 
but  merely  an  oppofing  or  denial  (from  the  French  verb  defender) 
of  the  truth  or  validity  of  the  complaint.  It  is  the  conteflatio 
litis  of  the  civilians  :  a  general  affertion  that  the  plaintiff  hath 
no  ground  of  aftion,  which  affertion  is  afterwards  extended 
and  maintained  in  his  plea.  For  it  would  be  ridiculous  to[  297  ] 
fuppofe  that  the  defendant  comes  and  defends  (or,  in  the  vul- 
gar acceptation,  juftifies)  the  force  and  injury,  in  one  line, 
and  pleads  that  he  is  not  guilty  of  the  trefpafs  complained  of, 
in  the  next.  And  therefore  in  anions  of  dower,  where  the 
demandant  doth  not  count  of  any  injury  done,  but  merely 
demands  her  endowment  ^^  and  in  affifes  of  land,  where  alfo 
there  is  no  injury  alleged,  but  merely  a  queftion  of  right  dated 
for  the  determination  of  the  recognitors  or  jury,  the  tenant 
makes  no  fuch  defence  '.  In  writs  of  entry  "*,  where  no  injury 
is  dated  in  the  count,  but  merely  the  right  of  the  demandant 
and  the  defedive  title  of  the  tenant,  the  tenant  comes  and 
defends  or  denies  his  x\^\.y  jus  fuum  ;  that  is,  (as  1  underdand 
it,  though  with  a  fmall  grammatical  inaccuracy,)  the  right  of 
the  demandant,  the  only  one  exprefsly  mentioned  in  the  plead- 
ings :  or  elfe  denies  his  own  right  to  be  fuch,  as  is  fuggeded 
by  the  count  of  the  demandant.  And  in  writs  of  right "  the 
tenant  always  comes  and  defends  the  right  of  the  demandant 

^  lUftal.  Ent.  184.  ">  Vol.  11.  Append.  No.  V,  §  3. 

*  Booth  of  reaU^OM.  118.  "  Append.  No.  I.  §  5. 

Z  %  and 


497  pRirATE  Book  HI. 

and  his  {e\Cm,JuspraediBi  S.  etfeifinam  ipftus  °,  (or  elfe  the  fei- 
iin  of  his  anceftor,  upon  which  he  counts,  as  the  cafe  may  be,) 
and  the  demandant  may  reply,  that  the  tenant  unjuflly  defends 
his,  the  demandant's,  right, and  the  feifin  on  which  he  counts  p. 
All  which  is  extremely  clear,  if  we  underftand  by  defence  an 
oppofttion  or  denialy  but  is  otherwife  inexplicably  difficult  ^. 

The  courts  were  formerly  very  nice  and  curious  with  re- 
fpe£i:  to  the  nature  of  the  defence,  fo  that  if  no  defence  was 
made,  though  a  fufficient  plea  was  pleaded,  the  plaintiff  fhould 
recover  judgment  r;  and  therefore  the  book  entitled  novae 
narraitones  or  the  new  talys  *,  at  the  end  of  almoft  every  count, 
narratioi  or  tale,  fubjoins  fuch  defence  as  is  proper  for  the 
defendant  to  make.  For  a  general  defence  or  denial  was  not 
prudent  in  every  fituation,  fince  thereby  the  propriety  of  the 
writ,  the  competency  of  the  plaintiff,  and  the  cognizance  of 
the  court,  were  allowed.  By  defending  the  force  and  injury 
\_  298  3  the  defendant  waved  all  pleas  of  mifnofmer  * ;  by  defending 
the  damages,  all  exceptions  to  the  perfon  of  the  plaintiff;  and 
by  defending  either  one  or  the  other  when  and  where  it  fhould 
behove  him,  he  acknowledged  the  jurifdidtion  of  the  court". 
But  of  late  years  thefe  niceties  have  been  very  defervedly 
difcountenanced  * :  though  they  ftill  feem  to  be  law,  if  in- 
fiflcd  on  \ 

Before  defence  made,  if  at  all,  cognizance  of  the  fuit  mufl 
be  claimed  or  demanded  ;  when  any  perfon  or  body  corporate 
hath  the  franchife,  not  only  of  holding  pleas  within  a  particu- 
lar limited  jurifdidlion,  but  alfo  of  the  cognizance  of  pleas  .- 


-•  G>.£ntr.  isa.  homedoyl  entendre  quU  fe  excufe  de  tort 

'■  *  Nov.Narr.iao.  edit.  1534.  a  luy  furmys  per  cmintey  et  fait  fe  par  tie 

«  The  true  reafon  of  this,  fays  Booth,  al  pie  ;  et  per  tant  quil  defende  les  dama- 

(on  real  a^lioni,  94.  1 1 2.)  I  could  ne?er  ges,  il  affirm  le  parte  able  dejire  refpondu  ; 

yet  find  ;  fo  little  did  be  underftand  of  et  per  tant  quil  defende  ou  et  quant  il  de- 

prittciples !  vera,  il  accepte  la  pniar  de  court  de  co- 

*■  Co.  Lilt.  157.  nujhre  au  trier  lour  pie.     {Mod.tenend. 

•  edit.  1534.  cur.  408.  edit.  1534.)      See  alfo  Co. 

'  Thelotl.  dig.  1.14.  c.l.pag:. 357.  Litt.  127. 


"  En  la  defence  font  id  chofes  enten-        *  Salk.  217.    Lord  Raym.  28a. 
dantx;  ptrtant  quil  defen  le  tort  el  force,        "  Ceirth.  230.    Lord  Raym.  217. 


and 
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and  that,  either  •mthout  any  words  exclufive  of  other  courts,^ 
which  entitles  the  lord  of  the  franchife,  whenever  any  fuit 
that  belongs  to  his  jurifdi£lion  is  commenced  in  the  courts 
at  Weftminfter,  to  demand  the  cognizance  thereof :  or  with 
fuch  exclufive  words,  which  alfo  entitle  the  defendant  to 
plead  to  the  jurifdidlion  of  the  court  ^ .  Upon  this  claim  of 
cognizance,  if  allowed,  all  proceedings  (hall  ceafe  in  the  fu- 
perior  court,  and  the  plaintiff  is  left  %%  liberty  to  purfue  his 
remedy  in  the  fpecial  jurifdidiion.  As,  when  a  fcholar,  or 
other  privileged  perfon  of  the  univcrfities  of  Oxford  or  Cam- 
bridge, is  impleaded  in  the  courts  at  Weftminfter,  for  any 
caufe  of  a£lion  whatfoever,  unlefs  upon  a  queftion  of  free- 
hold ^ .  In  thefe  cafes,  by  the  charter  of  thofe  learned  bo- 
dies, confirmed  by  aft  of  parliament,  the  chancellor  or  vice- 
chancellor  may  put  in  a  claim  of  cognizance;  which,  if  made 
in  due  time  and  form,  and  with  due  proof  of  the  fa£ls  alleged, 
is  regularly  allowed  by  the  courts  a.  It  muft  be  demanded 
before  full  defence  is  made  ^  or  imparlance  prayed  j  for  thefe 
are  a  fubmiffion  to  the  jurifdi£llon  of  the  fuperior  court,  and 
the  delay  is  a  laches  in  the  lord  of  the  franchife  :  and  it  will 
not  be  allowed,  if  It  occafions  a  failure  of  juftice'^,  or  if  an 
aftion  be  brought  againft  the  perfon  himfelf,  who  claims  the  [  299  ] 
franchife,  unlefs  he  hath  alfo  a  power  in  fuch  cafe  of  making 
another  judge**. 

After  defence  made,  the  defendant  muft  put  in  his  pha. 
But,  before  he  defends,  if  the  fuit  is  commenced  by  capias 
or  latitat f  without  any  fpecial  originaly  he  is  entitled  to  de- 

*  2  LordRayra.  836.     10  Mod.  126.  the  cognizance,  is  curious   and  worth 

^  See  pag.  83.  tranfcribing.  —  Jeo  vous  diraiun  fable. 

"  Hardr.  505.  En  afcun  tempsfuit  un  pape,    et  avoit 

^  Raft.  Entr.  128,  Sfc.  fait  un  grand  offence,  et  le  cardinals  vin- 

•^  2  Ventr.  363.  drent  a  luy  et  difoyent  a  luy  " pecayh:" 

''  Hob.  87.   Year-book  M.  8  Hew. ^7.  elildit,  "judicame:"  et  ils  difoyent, 

20.     la  this  latter  cafe  the  chancellor  of  "  non  pojfurnvs,  quia  caput  et  eccle^fiae  : 

Oxford  claimed  cognizance  of  an  aflion  "  judica  teipfum  :"  et  VapoftoV  dit,  "ju~ 

oftrefpafsbroughtagainft  himfelf;  which  "  dico  me  cremari ;"  etfuit  combuJiuSi 

was  difallowed,  becaufe  he  Ihould  not  be  et  apresfuil  unfainSi.    Et  in  ceo  cas  il 

judge  in  his  own  caufe.    The  argument  fuit  fan  juge  demene,  etiJfintn'e/ipasiTt- 

ttfed  by  ftijeant   Rolfe,^on  bchftlf  of  convmient  que  un  home  foit  juge  demtnt.' 

Z  q  mand 
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mand  one  imparlance  *  or  licentia  loquendi ;  and  may,  before  he 
pleads,  have  more  time  granted  by  confent  of  the  court ;  to  fee 
if  he  can  end  the  matter  amicably  without  farther  fuit,  by 
talking  with  the  plaintiff :  a  praftice,  which  is  ^  fuppofed  to 
have  arifen  from  a  principle  of  religion,  in  obedience  to  that 
precept  of  the  gofpel,  "  agree  with  thine  adverfary  quickly, 
"  whilft  thou  art  in  the  way  with  him  ^."     And  it  may  be  ob- 
ferved  that  this  gofpel  precept  has  a  plain  reference  to  the 
Roman  law  of  the  twelve  tables,  which  exprefsly  dire£led 
the  plaintiff  and  defendant  to    make  up   the  matter,  while 
they  were  in  the  ivayy  or  going  to  the  praetor,  —  i«  via,  rem 
uti  pacunt  orato.     There  are  alfo  many  other  previous  fteps 
which  may  be  taken  by  a  defendant  before  he  puts  in  his  plea. 
He  may,  in  real  actions,  demand  a  view  of  the  thing  in  quef- 
tion,  in  order  to  afcertain  its  identity   and  other   circum- 
ftances.     He  may  crave  oyer  ^  of  the  writ,  or  of  the  bond,  or 
other  fpeciahy  upon  which  the  a£lion  is  brought :  that  is,  to 
hear  it  read  to  him  j  the  generality  of  defendants  in  the  times 
of  antient  firaplicity  being  fuppofed  incapable  to  read  it  them- 
felves;  whereupon  the  whole  is  entered  verbatim  upon  the 
record,  and  the  defendant  may  take  advantage  of  any  condition 
or  other  part  of  it,  not  dated  in  the  plaintiff's  declaration. 
[  300  ]  In  real  aftions  alfo  the  tenant  may  pray  in  aidy  or  call  for  af- 
fiftance  of  another,  to  help  him  to  plead,  becaufe  of  the  fee- 
blenefs  or  Imbecility  of  his  own  eftate.     Thus  a  tenant  for 
life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  re- 
mainder or  reverfion  i  and  an  incumbent  may  pray  in  aid  of 
the  patron  and  ordinary  :  that  is,  that  they  fhall  be  joined  in 
the  aftion  and  help  to  defend  the  title.     Voucher  alfo  is  the 
calling  in  of  fome  perfon  to  anfwer  the  adJion^  that  hath 
warranted  the  title  to  the  tenant  or  defendant.    This  we  ftill 
make  ufe  of  in  the  form  of  common  recoveries  ',  which  are 
grounded  on  a  writ  of  entry  ;  a  fpecies  of  acflion  that  we  may 
remember  relies  chiefly  on  the  weaknefs  of  the  tenant's  title, 
who  therefore  vouches  another  perfon  to  warrant  it.    If  the 
vouchee  appears,  he  is  made  defendant  inftead  of  the  vouchor: 

«  Append.  No.  II  f.  §  6.'  *  Append.  No.  III.  §  «. 

'  Gilb.  Hift.  Com.  PI.  35.^  «  Vol.  II.  Append;  N0.V.  §  2.. 

«  Matt.  V.  25.- 

but, 
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but,  if  he  afterwards  makes  default,  recovery  (hall  be  had 
againft  the  original  defendant ;  and  he  fhall  recover  over  an 
equivalent  in  value  againft  the  deficient  vouchee.  In  ailifes 
indeed,  where  the  principal  queftion  is,  whether  the  demand- 
ant or  his  anceftors  were  or  were  not  in  pofleffion  till  the  oufter 
happened,  and  the  title  of  the  tenant  is  little  (if  at  all)  dif- 
cufled,  there  no  voucher  is  allowed  ;  but  the  tenant  may 
bring  a  writ  of  nvarraniia  chartae  againft  the  warrantor,  to 
compel  him  to  alTift  him  with  a  good  plea  or  defence,  or  elfe 
to  render  damages  and  the  value  of  the  land,  if  recovered 
againft  the  tenant  ^*  In  many  real  anions  alfo',  brought  by 
or  againft  an  infant  under  the  age  of  twenty-one  years,  and 
alfo  in  aflions  of  debt  brought  againft  him,  as  heir  to  any  de- 
ceafed  anceftor,  either  party  may  fuggcft  the  nonage  of  the 
infant,  and  pray  that  the  proceedings  may  be  deferred  till  his 
full  age  i  or  (in  our  legal  phrafe)  that  the  infant  may  have  his 
age,  and  that  the  parol  may  demur j  that  is,  that  the  pleadings 
may  be  ftaid ;  and  then  they  ftiall  not  proceed  till  his  full  age, 
unlefs  it  be  apparent  that  he  cannot  be  prejudiced  thereby  "*. 
But,  by  the  ftatutes  of  Weftm.  1.  3  Edw.  I.  c.  46.  and  of 
Glocefter  6  Ed.  I.  c.  2.  in  writs  of  entrj  fur  dijfeifm  in  fome 
particular  cafes,  and  in  adlions  aunceftrel  brought  by  an 
infant,  the  parol  fhall  not  demur:  otherwife  he  might  be[  301  ] 
deforced  of  his  whole  property,  and  even  want  a  maintenance 
till  he  came  of  age.  So  likewife  in  a  writ  of  dower  the  heir 
(hall  not  have  his  age ;  for  it  is  neceflary  that  the  widow*s 
claim  be  immediately  determined,  elfe  ftie  may  want  a  pre- 
fent  fubfiftence  ".  Nor  fliali  an  infant  patron  have  it  in  a 
quare  impedit  °,  fince  the  law  holds  it  neceflary  and  expedient 
that  the  church  be  immediately  filled. 

When  thefe  proceedings  are  over,  the  defendant  muft 
then  put  in  his  excufe  or  plea.  Pleas  are  of  two  forts  j  di- 
latory pleas,  and  pleas  to  the  aBion.  Dilatory  pleas  are  fuch 
as  tend  merely  to  delay  or  put  off  the  fuit,  by  queftioning 

*  F.N.B.  135.  »  1  Roll.  Abr.  137. 

>  Dyer,  la?."  •  Ihid.  138. 

'^  Finch,  L.  360. 

Z  4  the 
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the  propriety  of  the  remedy,  rather  than  by  denying  the  in- 
jury :  pleas  to  the  a£iion  are  fuch  as  difpute  the  very  caufe 
of  fuit.  The  former  cannot  be  pleaded  after  a  general  im- 
parlance, which  is  an  acknowledgment  of  the  propriety  of  the 
adlion.  For  imparlances  are  either  general^  of  which  we 
have  before  fpoken,  and  which  are  granted  of  courfe ;  or 
fpecialy  with  a  faving  of  all  exceptions  to  the  writ  or  count, 
which  may  be  granted  by  the  prothonotary  j  or  they  may  be 
ftill  more  fpecialy  with  a  faving  of  all  exceptions  whatfoever 
which  are  granted  at  the  difcretion  of  the  court  p. 

I.  Dilatory  pleas  are,  i.  To  the  jurtfdiElion  of  the 
court :  alleging,  that  it  ought  not  to  hold  plea  of  this  in- 
jury, it  arifing  in  Wales  or  beyond  fea  \  or  becaufe  the  land 
in  queflion  is  of  anticnt  demefne,  and  ought  only  to  be  de- 
manded in  the  lord's  court,  ^c.  a.  To  the  difability  of 
the  plaintiff  by  reafon  whereof  he  is  incapable  to  com- 
tnence  or  continue  the  fuit ;  as,  that  he  is  an  alien  enemy, 
outlawed,  excommunicated,  attainted  of  treafon  or  felony, 
under  a  praemunire,  not  in  rerum  nattira  (being  only  a  fic- 
titious perfon),  an  infant,  a  feme  covert,  or  a  monk  pro- 
feffed.  3.  In  abatement ,  which  abatement  is  either  of  the 
[  302  3  writ  or  the  count,  for  fome  defeft  in  one  of  them  ;  as  by  mis- 
naming the  defendant,  which  is  called  a  mifnofmer ,-  giving 
him  a  wrong  addition,  as  efquire  inftead  of  knight  j  or  other 
want  of  form  in  any  material  refpe£l  (3).  Or,  it  may  be,  that 

P  12  Mod.  529. 


( 3 )  All  dilatory  pleas  arc  called  pleas  in  aiatement,  in  contra* 
diftin£iion  to  pleas  in  bar.  By  the  4  &  5  Ann.  c.  1 6.  and  the 
praftice  of  the  courts,  no  plea  in  abatement  can  be  received  unlefs 
the  defendant  proves  the  truth  of  it  by  afBdavit.  i  Cromp,  132. 
3  Burr,  1618. 

Thefe  pleas  are  not  favoured  by  the  courts,  and  they  muft  be 
filed  within  four  days  after  the  day  upon  which  the  declaration  is 
delivered,  both  days  being  inclufive.     i  T.  R.  277.    5  T.R.  210. 

When  an  aftion  is  brought  againft  one  or  fome  only  of  a  num- 
ber of  partners,  if  the  defendant  or  defendants  intend  to  take  ad- 
vantage 
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the  plaintiflF  is  dead  :  for  the  death  of  either  party  is  at  once 
an  abatement  of  the  fuit.  And  in  a£lions  merely  perfonalj 
arifing  ex  deliHOi  for  wrongs  actually  done  or  committed  by 
the  defendant,  as  trefpafs,  battery,  and  flander,  the  rule  is 
that  aBio  perfonalis  moritur  cum  perfona  *i  j  and  it  never  (hall 
be  revived  either  by  or  againft  the  executors  or  other  repre- 
fentatives.  For  neither  the  executors  of  the  plaintiiFhave  re- 
ceived nor  thofe  of  the  defendant  have  committed,  in  their 
own  perfonal  capacity,  any  manner  of  wrong  or  injury.  But 
in  anions  arifing  ex  contraBuy  by  breach  of  promife  and  the 
like,  where  the  right  defcends  to  ihe  reprefentativcs  of  the 
plaintiff,  and  thofe  of  the  defendant  have  aflets  to  anfwer 
the  demand,  though  the  fuits  {hall  abate  by  the  death  of  the 
parties,  yet  they  may  be  revived  againft  or  by  the  executors  ' : 
being  indeed  rather  actions  againft  the  property  than  the  per- 
fon,  in  which  the  executors  have  now  the  fame  intereft  that 
their  teftator  had  before. 

These  pleas  to  the  jurifdi£bion,  to  the  difability,  or  in 
abatement,  were  formerly  very  often  ufed  as  mere  dilatory 
pleas,  without  any  foundation  of  truth,  and  calculated  only 
for  delay ;  but  now  by  ftatute  4  &  5  Ann.  c.  16.  no  dilatory 
plea  is  to  be  admitted,  withoiit  affidavit  made  of  the  truth 
thereof,  or  fome  probable  matter  fhewn  to  the  court  to  induce 

9  4  Inft.  015.  '  March.  14. 


vantage  of  the  partnerfhip,  it  muft  be  pleaded  in  abatement,  or  it  is 
fuppofed  to  be  waved.  And  the  plea  in  abatement  muft  ftate  who 
are  the  real  partners.  2  Bl.  Rep.  947.  If  one  of  feveral  part- 
owners  of  a  chattel,  as  of  a  fhip,  fue  alone,  and  although  this  ap- 
pears by  the  declaration  for  an  injury  done  to  the  chattel,  the  de- 
feadant  can  only  take  advantage  of  this  by  a  plea  in  abatement ; 
but  if  there  is  no  fuch  plea,  the  plaintiff  may  recover  damages  for  his 
(hare.  6  T.  R.  766.  And  if  another  part-owner  brings  a  fimilar 
a&ion,  then  the  defendant  cannot  plead  in  abatement  that  the  for- 
mer part-owner  is  not  joined  in  the  adion,  for  he  has  already  ob- 
tained a  compenfation  for  the  injury  done  to  him.     7  T,  R.  279. 

them 
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them  to  believe  it  true.  And  with  refpeft  to  the  pleas  them- 
felves,  it  is  a  rule,  tliat  no  exception  (hall  be  admitted  againft 
a  declaration  or  writ,  unlefs  the  defendant  will  in  the  fame 
plea  give  the  plaintiff  a  better  * ;  that  is,  ftiew  him  how  it 
might  be  amended,  that  there  may  not  be  two  objections 
upon  the  fame  account.  Neither,  by  ftatute  8  &  9  W.  III. 
C.  31.  fhall  any  plea  in  abatement  be  admitted  in  any  fuit 
for  partition  of  lands ;  nor  (hall  the  fame  be  abated  by  reafon 
of  the  death  of  any  tenant.  ' 

C  303  3  "^^^  pleas  to  the  jurifdi6lion  conclude  to  the  cognizance 
of  the  court :  praying  *'  judgment,  whether  the  court  will 
"  have  further  cognizance  of  the  fuit:"  pleas  to  the  difabi- 
lity  conclude  to  the  perfon  *,  by  praying  *'  judgment,  if  the 
**  faid  A  the  plaintiff  ought  to  be  anfwered  :"  and  pleas  in 
abatement  (when  the  fuit  is  by  original)  conclude  to  the 
writ  or  declaration  ;  by  praying  "  judgment  of  the  writ,  or 
"  declaration,  and  that  the  fame  may  be  quafhed,"  cajetur, 
made  void,  or  abated  5  but,  if  the  aftion  be  by  bill,  the  plea 
muft  pray  **  judgment  of  the  bill,"  and  not  of  the  declara- 
tion ;  the  bill  being  here  the  original,  and  the  declaration 
only  a  copy  of  the  bill. 

When  thefe  dilatory  pleas  are  allowed,  the  caufe  is  either 
difmifled  from  that  jurifdiftion ;  or  the  plaintiff  is  flayed  till 
his  difability  be  removed  ;  or  he  is  obliged  to  fue  out  a  new 
writ,  by  leave  obtained  from  the  court  ^ :  or  to  amend  and 
new-frame  his  declaration.  But  when  on  the  other  hand 
they  arc  over-ruled  as  frivolous,  the  defendant  has  judgment 
of  refpondeat  oujler,  or  to  an/wer  over  in  feme  better  manner. 
It  is  then  incumbent  on  him  to  plead. 

2.  A  PLEA  to  the  aB'ioft;  that  is,  to  anfwcr  to  the  merits  of 
the  complaint.     This  is  done  by  confefTmg  or  denying  it. 

A  CONFESSION  of  the  whole  complaint  is  not  very  ufual, 
for  then  the  defendant  would  probably  end  the  matter  fooncr  i 

•  Brovnl.  139.  *  Co,  Entr.  a;  1. 

or 
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or  not  plead  at  all,  but  fufFer  judgment  to  go  by  default. 
Yet  fometimes,  after  tender  and  refufal  of  a  debt,  if  the  cre- 
ditor harafles  his  debtor  with  an  aftion,  it  then  becomes  ne- 
cefTary  for  the  defendant  to  acknowledge  the  debt,  and  plead 
the  tender  ;  adding,  that  he  has  always  been  ready,  tout  temps 
prijiy  and  fliil  is  ready,  itncore  prijl^  to  difcharge  it :  for  a 
tender  by  the  debtor  and  refufal  by  the  creditor  will  in  all  cafes 
difcharge  the  cofts  ^,  but  not  the  debt  itfelf ;  though  inr  fome 
particular  cafes  the  creditor  will  totally  lofe  his  money  "  (4). 
But  frequently  the  defendant  confefles  ont  part  of  the  com-[  304  ] 
plaint,  (by  a  cognovit  aBionem  in  refpeft  thereof,)  and  traverfes 
or  denies  the  reft  :  in  order  to  avoid  the  expenfe  of  carrying 
that  part  to  a  formal  trial^  which  he  has  no  ground  to  liti- 
gate.    A  fpecies  of  this  fort  of  confcffion  is  the  payment  of 
money  into  court  ^  :  which  is  for  the  mofl;  part  neceffary  upon 
pleading  a  tender,  and  is  itfelf  a  kind  of  tender  to  the  plain- 
tiff; by  paying  into  the  hands  of  the  proper  officer  of  the 
court  as  much  as  the  defendant  acknowledges  to  be  due,  to- 
gether with  the  cofts  hitherto  incurred,  in  order  to  prevent 
the  expenfe  of  any  farther  proceedings.     This  may  be  done 
upon  what  is  called  a  motion  ;  which  is  an  occafional  appli- 
cation to  the  court  by  the  parties  or  their  counfel,  in  order 
to  obtain  fome  rule  or  order  of  court,  which  becomes  necef- 
fary in  the  progrefs  of  a  caufe  ;  and  it  is  ufually  grounded 
upon  an  ajffidavity  (the  perfeft  tenfe  of  the  verb  affido,)  being 

*  1  Vent.21.  *'  Siyl.  Praft.  Reg.  {edit.  1657.)  201. 

"  Litt.  §  338.       Co.  Litt.  Q09.  1  Ktb.  553.     Salk.  596. 


(4)  A  tender  in  bank  notes  is  fufficient,  unlefs  the  creditor  ex- 
prefsly  refufes  to  receive  notes  and  infills  upon  cafh.  3  T.  R.  554. 
But  bank  notes  never  were  nor  are  a  tender,  if  the  creditor  infifts 
upon  being  paid  in  cafh.  But  the  ftatute  37  Geo.  III.  c.  45. 
which  reftrains  the  payment  of  cafh  by  the  bank  of  England, 
provides  that  no  one  fhall  be  arretted  who  has  tendered  payment 
in  bank  notes  :  yet  ftill  the  confequences  of  an  aftion  commenced 
without  an  arreft  will  be  the  fame,  as  if  there  had  been  no  fuch 
tender.     See  p.  287.  ante. 

a  volun- 
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a  voluntary  oath  before  fome  judge  or  officer  of  the  court,  to 
evince  the  truth  of  certain  fafts,  upon  which  the  motion  is 
grounded  :  though  no  fuch  affidavit  is  neceflary  for  payment 
of  money  into  court.  If,  after  the  money  paid  in,  the  plain- 
tiflF  proceeds  in  his  fuit,  it  is  at  his  own  peril :  for,  if  he 
does  not  prove  more  due  than  is  fo  paid  into  court,  he  (hall 
be  nonfuited  and  pay  the  defendant  cods ;  but  he  (hall  dill 
have  the  money  fo  paid  in,  for  that  the  defendant  has  acknow- 
ledged to  be  his  due (5).  In  the  French  law  the  rule  of  pra£lice 
is  grounded  upon  principles  fomewhat  fimilar  to  this  \  for 
there,  if  a  perfon  be  fued  for  more  than  he  owes,  yet  he  lofes 
his  caufe  if  he  doth  not  tender  fo  much  as  he  really  does  owe  *'. 
To  this  head  may  alfo  be  referred  the  pra£lice  of  what  is 
called  zfet-off:  whereby  the  defendant  acknowledges  thejuf- 
tice  of  the  plaintiff's  demand  on  the  one  hand  ;  but  on  the 
other  fets  up  a  demand  of  his  own,  to  counterbalance  that 
of  the  plaintiff,  either  in  the  whole  or  in  part :  as,  if  the 
plaintiff  fues  for  ten  pounds  due  on  a  note  of  hand,  the  de- 

»Sp.L.B.  6.  c.  4. 


{5)  Where  goods  have  been  taken  under  a  miftake  without  any 
lofs  to  the  owner,  the  court  upon  motion  will  flay  the  prooeedings 
in  an  a£tion  of  trefpafs,  upon  the  defendant's  undertaking  to  re- 
itore  them,  or  to  pay  their  full  value,  with  the  cofts  of  the  aftion. 

Lord  Mansfield  has  declared,  "  that  where  a  faftor,  dealing  for  a 
*'  principal,  but  concealing  that  principal,  delivers  goods  in  his  own 
*'  name,  the  perfon  contrafting  with  him  has  a  right  to  confider 
*'  him  to  all  intents  and  purpofes  as  the  principal ;  and  though  the 
*'  real  principal  may  appear  and  bring  an  a6tion  upon  that  contraft 
**  againft  the  purchafer  of  the  goods,  yet  that  purchafer  may  fet 
*'  off  any  claim  he  may  have  againft  the  faftor  in  anfwer  to  the 
*'  demand  of  the  principal.     This  has  been  long  fettled." 

This  has  fince  been  confirmed  as  law  by  lord  Kenyon  and  the 

court  of  king's  bench.     7  T.  R.  359.     And  lord  Kenyon  has  alfo 

held,  that  a  demand  upon  one  partner  may  be  fet  off  in  an  aftion 

by  a  number  of  partners,  if  that  one  partner  was  the  only  oftenfible 

perfon  engaged  in  the  bufinefs,  and  appeared  to  the  world  as  folely 

interefted  therein.    7  T.  /J.  361. 

10  fendant 
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fendant  may  fet  off  nine  pounds  due  to  himfelf  for  merchan- 
dize fold  to  the  plaintiff,  and,  in  cafe  he  pleads  fuch  fet-off, 
muft  pay  the  remaining  balance  into  court.  This  anfwcrs 
very  nearly  to  the  compenfatio^  or  Jloppage,  of  the  civil  law  *,  C  Z^S  1 
and  depends  on  the  ftatutes  2  Geo.  II.  c.  23.  and  8  Geo.  TI. 
c.  24.  which  ena£l,  that  where  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  one  debt  maybe.fet  againft 
the  other,  and  either  pleaded  in  bar,  or  given  in  evidence 
upon  the  general  iffue  at  the  trial  ;  which  (hall  operate  as 
payment,  and  extinguifli  fo  much  of  the  pl^intifPs  de- 
mand (6). 

Pleas,  that  totally  deny  the  caufe  of  complaint,  are  either 
the  general  ifTue,  or  Tifpecial  plea,  in  bar. 

I .  The  general  iffue,  or  general  plea,  is  what  traverfes, 
thwarts,  and  denies  at  once  the  whole  declaration  ;  without 
offering  any  fpecial  matter  whereby  to  evade  it.  As  in  tref- 
pafs  either  vi  et  armis,  or  on  the  cafe,  non  culpabiliSf  not 
guilty'  ;  in  debt  upon  contraft,  nihil  debet,  he  owes  nothing; 
in  debt  or  bond,  non  ejl  faBum,  it  is  not  his  deed  ;  on  an 
ajfumpftty  non  ajfumpfit,  he  made  no  fuch  promife.  Or  in  real 
a<^ion8,  nul  tort,  no  wrong  done  ;  nul  dijfeifwy  no  diffeifin ; 
and  in  a  writ   of  right,  the  mifc  or  iffue  is,  that  the  tenant 

"  Ff.  16.  2.  1.  *  y  Append.  No.  II.   §  4.  • 


(6)  The  debts  between  the  plaintiff  and  defendant  muft  be 
mutual,  but  may  be  of  different  natures ;  if  the  defendant  does 
not  fpecially  plead  his  debt  as  a  fet-off,  he  mufl  deliver  a  notice  of 
fet-off  together  with  the  plea  of  the  general  iffue.  But  where 
either  debt  arifes  upon  the  penalty  in  any  bond  or  fpecialty,  the 
debt  fet  off  mufl  be  pleaded.  8  Geo.  II.  c.  24.  A  notice  of 
fet-off  ought  to  be  expreffed  with  almoft  as  much  certainty  as  a 
declaration  ;  and  the  delivery  of  it  mufl  be  proved  at  the  trial  of 
the  caufe.  i  Cromp.  Pr.\^'].  But  in  aftions  by  or  againfl  the 
alOgnees  of  a  bankrupt,  the  fum  juflly  due  may  be  recovered  under 
the  5  Geo.  II.  c.  30.  without  either  pleading,  or  giving  notice  of 
a  fet-off.  iT.  R.  11^.  A  defendant  may  fet  off  a  debt  due  to  him 
as  furviving  partner,  againfl  a  debt  due  from  him  in  his  own  right. 

has 
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has  more  right  to  hold  than  the  demandant  has  to  demand. 
Thefe  pleas  are  called  the  general  iflue,  becaufe,  by  im- 
porting an  abfolute  and  general  denial  of  what  is  alleged 
in  the  declaration,  they  amount  at  once  to  an  iflue :  by 
which  we  mean  a  fa£l;  affirmed  on  one  fide  and  denied  on 
the  other. 

Formerly  the  general  iflue  was  feldom  pleaded,  except 
when  the  party  meant  wholly  to  deny  the  charge  alleged 
againft  him.  But  when  he  meant  to  diftinguilh  away  or  pal- 
liate the  charge,  it  was  always  ufual  to  fet  forth  the  particular 
fadls  in  what  is  called  a^ma/plea  ;  which  was  originally  in- 
tended to  apprife  the  court  and  the  adverfe  party  of  the  na- 
ture and  circumftances  of  the  defence,  and  to  keep  the  law 
and  the  fa<£l:  diftinft.  And  it  is  an  invariable  rule,  that  every 
defence  which  cannot  be  thus  fpecially  pleaded,  may  be  given 
in  evidence  upon  the  general  iflue  at  the  trial.  But  the  fci- 
C  306  ]  ence  of  fpecial  pleading  having  been  frequently  perverted  to 
the  purpofes  of  chicane  and  delay,  the  courts  have  of  late  in 
fome  inftanceg,  and  the  legiflature  in  many  more,  permitted 
the  general  ifl'ue  to  be  pleaded,  which  leaves  every  thing  open, 
the  fa£b,  the  law,  and  the  equity  of  the  cafe  ;  and  have  al- 
lowed fpecial  matter  to  be  given  in  evidence  at  the  trial. 
And,  though  it  fliould  feem  as  if  much  confuGon  and  uncer- 
tainty would  follow  from  fo  great  a  relaxation  of  the  ftrift- 
nefs  antiently  obferved,  yet  experience  has  (hewn  it  to  be 
otherwife ;  efpecially  with  the  aid  of  a  new  trial,  in  cafe 
either  party  be  unfairly  furprifed  by  the  other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  arc 
very  various,  according  to  the  circumftances  of  the  defend- 
ant's cafe.  As,  in  real  aftions,  a  general  releafe  or  a  fine, 
both  of  which  may  dcftroy  and  bar  the  plaintiff's  title.  Or, 
in  perfonal  a£lions,  an  accord,  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  fome  other  fa£t  which 
precludes  the  plaintiff  from  his  aflion  2.  A  juftification  is 
likewife  a  fpecial  plea  in  bar }  as  in  actions  of  ailault  and 

»  Append.  No.  IIL  §  6. 

I  a  battery. 
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battery,  fon  ajfault  demefne,  that  it  was  the  plaintlfPs  own 
original  aflault ;  in  trefpafs,  that  the  defendant  did  the  thing 
complained  of  in  right  of  feme  office  which  warranted  him 
fo  to  do ;  or,  in  an  a£lion  of  flander,  that  the  plaintiff  is 
really  as  bad  a  man  as  the  defendant  faid  he  was. 

Also  a  man  may  plead  the  ftatutes  of  limitation  *  in  bar  ; 
or  the  time  limited  by  certain  a£ts  of  parliament,  beyond 
which  no  plaintiff  can  lay  his  caufe  of  action.  This,  by  the 
ftatute  of  32  Hen.  VIII.  c.  %.  in  a  writ  of  right,  is  ftxty 
years:  in  affifes,  writs  of  entry,  or  other  pofTefTory  a£bions  real, 
of  the  feifin  of  one's  anceftors,  in  lands;  and  either  of  their 
feifin,  or  one's  own,  in  rents,  fuits,  and  icrvxcts tjifty  years  : 
and  in  a£lions  real  for  lands  grounded  upon  one's  own  feifin 
or  pofTefTion,  fuch  polTeffion  muft  have  been  within  thirty 
years.  By  ftatute  i  Mar.  fl.2.  c.  5.  this  limitation  does  not 
extend  to  any  fuit  for  advowfons,  upon  reafons  given  in  a 
former  chapter''.  But  by  the  ftatute  21  Jac.  I.  c.  2.  a  time 
of  limitation  was  extended  to  the  cafe  of  the  king  ;  viz,  [  307  3 
JixtyyezTS  precedent  to  19  Feb.  1623*^;  ^"f»  ^^'^  becoming 
inefFe«9:ual  by  efHux  of  time,  the  fame  date  of  limitation  was 
fixed  by  ftatute  9  Geo.  III.  c.  16.  to  commence  and  be 
reckoned  backwards,  from  the  time  of  bringing  any  fuit  or 
other  procefs,  to  recover  the  thing  in  queftion  j  fo  that  a 
pofTefllon  for  Jixty  years  is  now  a  bar  even  againft  the  prero- 
gative, in  derogation  of  the  ancient  maxim,  '*  nullum  tempus 
*'  occurrit  regi."  By  another  flatute,  21  Jac.  I.  c.  16.  twenty 
years  is  the  time  of  limitation  in  any  writ  of  formedon  :  and 
by  a  confequence,  twenty  years  is  aifo  the  limitation  in  every 
a£lion  of  ejectment,  for  no  ejedtment  can  be  brought,  un- 
lefs  where  the  lefTor  of  the  plaintiff  is  entitled  to  enter  on 
the  lands  '',  and  by  the  ftatute  31  Jac.  I.e.  26.  no  entry  can  be 
made  by  any  man,  unlefs  within  twenty  years  after  his  right 
ihall  accrue;.  Alfo  all  a£tion»  of  trefpafs,  {quare  clauf urn  f regit ^ 


>  See  pag.  188.  106.  '    Inft.  189. 

'  lUi,  250.  *  See  pag.  2o6. 


or 


307,  Private  Book  III. 

or  otherwife,)  detinue,  trover,  replevin,  account,  and  cafe  (7), 
(except  upon  accounts  between  merchants  (8),)  debt  on  fimple 
contrail,  or  for  arrears  of  rent,  are  limited  by  the  ftatute  laft 
mentioned  to  ftx  years  after  the  caufe  of  a6lion  commenced  : 
and  a£lions  of  aflault,  menace,  battery,  mayhem,  and  im- 
prifonment,  mull  be  brought  within yo«r  years,  and  a£lions 
for  words  within  tivo  years  after  the  injury  committed  (9). 
And  by  the  ftatute  31  Eliz.  c.  5.  all  fuits,  indiftments,  and 
informations,  upon  any  penal  ftatutes,  where  any  forfeiture  is 
to  the  crown  alone,  (hall  be  fued  within  tioo  years  j  and  where 


( 7  )  Under  the  head  of  a6Uons  upon  the  cafe  are  included  a£Uons 
for  libels,  criminal  converfation,  fedufUon,  and  afUons  for  words, 
which  are  not  af^ionable  without  a  fpecial  damage. 

(8)  This  exception  does  not  extend  to  a  tradefmah's  account 
with  his  cuftomer,  where  the  items  are  all  on  one  fide,  for  then 
the  ftatute  will  bar  tbofe  beyond  fix  years  ;  but  where  there .  is  a 
mutual  unfettled  account,  it  is  held  that  a  new  item  in  the  account 
within  fix  years  is  an  acknowledgment  of  the  whole,  and  takes  the 
whole  account  out  of  the  ftatute.     6  T.  R.  189. 

( 9 )  The  ftatute  makes  an  exception  for  all  perfons  who  fh^  be 
imder  age,  feme  coverts,  non  compos  mentis,  in  prifon,  or  abroad, 
when  the  caufe  of  aftion  accrues  ;  and  the  limitations  of  the  ftatute 
(hall  only  commence  from  the  time  when  their  refpeftive  impe- 
diments or  difabilities  are  removed  ;  feft.  7.  But  if  one  only  of  a 
number  of  partners  lives  abroad,  they  muft  bring  their  a£Uon 
within  fix  years  after  the  caufe  of  it  accrued.  ^T,  iJ.  516.  And 
where  a  party  has  been  guilty  of  any  fraud  in  his  dealings  or  ac- 
counts, the  courts  of  law  and  equity  have  determined  that  he  fhall 
only  protefl  himfelf  by  the  ftatute  of  limitations  from  the  time  his 
fraud  is  dif covered.     3  P.  Wms.  143.     Doug.  630. 

Any  acknowledgment  of  the  exiftence  of  the  debt,  however 
flight,  will  take  it  out  of  the  ftatute,  and  the  limitation  will  then  run 
from  that  time :  and  where  an  exprefiion  is  ambiguous,  it  fliall  be 
l^t  to  the  confideration  of  the  jury,  whether  it  amounts  or  not  to 
fuch  acknowledgment.  zT.  R.  760.  Where  there  are  two  or  more 
drawers  of  a  joint  and  feveral  promiflbry  note,  the  acknowledgment 
of  one  may  be  given  in  evidence  in  a  feparate  a6lion  againft  another, 
and  will  defeat  the  efied  of  the  ftatute.     Doug.  6/9. 

the 
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the  forfeiture  is  to  a  fubjed,  or  to  the  crown  and  a  fubjeft 

within  one  year  after  the  offence  committed  (10),  unlefs 
where  any  other  time  is  fpecially  limited  by  the  flatute. 
Laflly,  by  ftatute  10  W.  III.  c.  14.  no  writ  of  txxox,  fiire 
faciasy  or  other  fuit,  (hall  be  brought  to  rcverfe  any  judgment,  - 
fine,  or  recovery,  for  error,  unlefs  it  be  profecuted  within 
inventy  years  (i  i).  The  ufe  of  thefe  ftatutes  of  limitation  is  to 
preferve  the  peace  of  the  kingdom,  and  to  prevent  thofe  in- 
numerable perjuries  which  might  enfue,  if  a  man  were  allowed 
to  bring  an  aftion  for  any  injury  committed  at  any  diftance  of  [  308  3 
time.  Upon  both  thefe  accounts  the  law  therefore  holds,  that 
*'  inter ejl  reipubl'tcae  ut  Jit  finis  litium:"  and  upon  the  fame 
principle  the  Athenian  laws  in  general  prohibited  all  actions 
where  the  injury  was  committed  five  years  before  the  com- 
plaint was  made  *.  If  therefore  in  any  fuit,  the  injury  or 
caufe  of  adiion  happened  earlier  than  the  period  exprefsly 
limited  by  law,  the  defendant  may  plead  the  ftatutes  of  limi- 
tations in  bar :  as  upon  an  ajfum^tty  or  promife  to  pay  money 
to  the  plaintiff,  the  defendant  may  plead  non  ajjumpfit  infra 
fex  annos  ;  he  made  no  fuch  promife  within  fix  years  ;  which 
is  an  effeftual  bar  to  th?  complaint. 

An  efioppel  is  likewife  a  fpecial  plea  in  bar }  which  hap- 
pens where  a  man  hath  done  fome  a£i,  or  executed  fome 
deed,  which  eftops  or  precludes  him  from  averring  any  thing 

«  Pott.  Ant.  b.  I.e.  21. 

.  I 

(10)  Where  the  forfeiture  is  to  the  crown  and  a  fubjeft,  a  com- 
mon informer  muft  fue  within  one  year,  and  the  crown  may  profe- 
cute  for  the  whole  penalty  at  any  time  within  two  years  after  that 
year  ended. 

(11)  No  flatute  has  fixed  any  limitation  to  a  bond  or  fpecialty  ; 
but  where  no  intereft  has  been  paid  upon  a  bond,  and  no  demand 
proved  thereon  for  twenty  years,  the  judges  recommend  it  to  the 
jury  to  prefume  that  it  is  difcharged,  and  to  find  a  verdift  for  the 
defendant.  2  T.R,  270.  Lord  EUenborough  has  declared,  that 
after  a  lapfe  of  twenty  years,  a  bond  will  be  prefumed  to  be  fatia- 
fied  ;  but  there  niufl  either  be  a  lapfe  of  twenty  years,  or  a  lefs 
time,  coupled  with  fome  circumftance  to  flrengthen  the  prefurap- 
tion.     Gamp.  N.  P.  29. 

Vol.  in.  A  a  -  to 
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to  the  contrary^.  As  if  tenant  for  years  (who  hath  no  freehold) 
levies  a  fine  to  another  perfon.  Though  this  is  void  as  to 
ftrangers,  yet  it  (hall  work  as  an  eftoppel  to  the  cognizor ; 
for  if  he  afterwards  brings  an  aftion  to  recover  thefe  lands, 
.and  his  fine  is  pleaded  againft  him,  he  fhall  thereby  be  eftop- 
ped  from  faying,  that  he  had  no  freehold  at  the  time,  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as  the 
<lo£l:rine  of  eftoppels,  will  alfo  hold  equally,  mutatis  mutandis, 
with  regard  to  other  parts  of  pleading)  are,  1,  That  it  be 
fingle  and  containing  only  one  matter  j  for  duplicity  begets 
confufion.  But  by  ftatute  4  &  5  Ann.  c.  16.  a  man  with 
leave  of  the  court  may  plead  two  or  more  diftin£t  matters  or 
fingle  pleas  i  as,  in  an  aftion  of  aflault  and  battery,  thefe 
three,  not  guilty,  fon  ajfault  demefne^  and  the  ftatute  of  limi- 
tations. 2.  That  it  be  dire£t  and  pofitive,  and  not  argumen- 
tative. 3.  That  it  have  convenient  certainty  of  time,  place, 
and  perfons.  4.  That  it  anfwer  the  plaintiff's  allegations  in 
every  material  point.  5.  That  it  be  fo  pleaded  as  to  be  ca- 
pable of  trial  ( I  a). 

[•309  ■]  Special  pleas  are  ufually  in  the  affirmative,  fometimes  in 
the>negative  ;  but  they  always  advance  fome  new  fa£l  not 
mentioned  in  the  declaration  ;  and  then  they  muft  be  averred 
to  be  true  in  the  common  form, — '*  and  this  he  is  ready  to 
<*  verify." — This  is  not  neceflary  in  pleas  of  the  general 
iflue;  thofe  always  containing  a  total  denial  of  the  fa£);s 
before  advanced  by  the  other  party,  and  therefore  putting 
.  him  upon  t^je  proof  of  them. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead 

fpecially  fuch  a  plea  as  amounts  only  to  the  general  iflue,  or 

'      a  total  denial  of  the  charge ;  but  in  fuch  cafe  he  fhall  be 

driven  to  plead  the  general  ifTue  in  terms,  whereby  the  whole 

queftion  is  i"eferred  to  a  jury.     But  if  the  defendant,  in  an 

(12)  But  this  ftatute,  which  permits  more  pleas  than  one,  does 
not  extend  to  penal  adUons.    ^T-R*  701. 

affifc 
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aflife  or  a£iion  of  trefpafs,  be  defirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  the  jury,  he  may  ftate  his 
title  fpecially,  and  at  the  fame  time  give  colour  to  the  plaintiff, 
or  fuppofe  him  to  have  an  appearance  or  colour  of  title,  bad 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  com- 
petent judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feoffment,  with  livery  from  A,  by  force  of  which  he  en- 
tered on  the  lands  in  queflion,  he  cannot  plead  this  by  itfelf, 
as  it  amounts  to  no  more  than  the  general  iffue,  nultort^  nul 
dijfeijin,  in  affife,  or  not  guilty  In  an  a£tion  of  trefpafs.  But 
he  may  allege  this  fpecially,  provided  he  goes  farther  and 
fays,  that  the  plaintiff  claiming  by  colour  of  a  prior  deed  o£ 
feoffment,  without  livery,  entered  ;  upon  whom  he  entered ; 
and  may  then  refer  himfelf  to  the  judgment  of  the  court 
which  of  thefe  two  titles  is  the  beft  in  point  of  law^. 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does 
not  amount  to  an  iffue  or  total  contradiClIon  of  the  declar- 
ation but  only  evades  it,  the  plaintiff  may  plead  again,  and 
reply  to  the  defendant's  plea :  either  traverfing  it  ;  that  is, 
totally  denying  it ;  as,  if  on  an  a£lion  of  debt  upon  bond  the 
defendant  pleads  yo/u/V  ad  diemy  that  he  paid  the  money  when 
due,  here  the  plaintiff  in  his  replication  may  totally  traverfe  [3103 
this  plea,  by  denying  that  the  defendant  paid  it :  or,  he  may 
aHege  new  matter  in  contradiftion  to  the  defendant's  plea; 
as  when  the  defendant  pleads  no  award  madcf  the  plaintiff 
may  reply,  and  fet  forth  an  aftual  award,  and  affign  a 
breach  ^  :  or  the  replication  may  confefs  and  avoid  the  plea,  by 
fome  new  matter  or  dIftin£tion,  confiftent  with  the  plaintiff's 
former  declaration  ;  as,  in  an  aftlon  for  trefpaffing  upon  land 
whereof  the  plaintiff  is  feifed,  if  the  defendant  fhews  a  title 
to  the  land  by  defcent,  and  that  therefore  he  had  a  right  to 
enter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either 
traverfe  and  totally  deny  the  fa£t  of  the  defcent ;  or  he  may 
confefs  and  avoid  it,  by  replying,  that  true  it  is  that  fuch 
defcent  happened,  but  that  fince  the  defcent  the  defendant 
himfelf  demifed  the  lands  to  the  plaintiff  fot  term  of  life. 

^  Dr.  &  Stud.  2.  c.  53.  8  Append.  No.  III.  §  6. 
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To  the  replication  the  defendant  may  rejoitif  or  put  in  an 
anfwer  called  a  rejoinder.  The  plaintiff  may  anfwer  the  re- 
joinder by  a  fur-rejoinder ;  upon  which  the  defendant  may 
rebut ;  and  the  plaintiff  anfwer  him  by  z  fur-rebutter.  Which 
pleaS)  replications,  rejoinders,  fur-rejoinders,  rebutters,  and 
fur-rebutters,  anfwer  to  the  exception  replicatio,  duplicatio,  tri- 
plicatio,  and  quadruplicatio  of  the  Roman  laws  **. 

The  whole  of  this  procefs  is  denominated  the  pleading  ,• 
in  the  feveral  ftages  of  which  it  muft  be  carefully  obferved, 
not  to  depart  or  vary  from  the  title  or  defence,  which  the 
party  has  once  inGiled  on.  For  this  (which  is  called  a  de- 
parture in  pleading)  might  occafion  endlefs  altercation. 
Therefore  the  replication  muft  fupport  the  declaration,  and 
the  rejoinder  muft  fupport  the  plea,  without  departing  out 
of  it.  As  in  the  cafe  of  pleading  no  award  made,  in  confe- 
quence  of  a  bond  of  arbitration,  to  which  the  plaintiff  replies, 
fetting  forth  an  aQual  award  j  now  the  defendant  cannot  re- 
join that  he  hath  performed  this  award,  for  fuch  rejoinder 
would  be  an  entire  departure  from  his  original  plea,  which 
r  Q 1 1  T  *l^^g6<i  *^3*  "°  iyxzh.  award  was  made :  therefore  he  has  now 
no  other  choice,  but  to  traverfe  the  fadl  of  the  replication,  or 
elfe  to  demur  upon  the  law  of  it. 

Yet  in  many  aftions  the  plaintiff,  who  has  alleged  in  his 
declaration  a  general  wrong,  may  in  his  replication,  after  an 
evafive  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particular  certainty,  by  affigning  the  injury  afrefh 
with  all  it's  fpecific  circumftances  in  fuch  manner  as  clearly 
to  afcertain  and  identify  it,  confiftently  with  his  general 
complaint  \  which  is  called  a  neiv  or  novel  qffignment.  As  if 
the  plaintiff  in  trefpafs  declares  on  a  breach  of  his  clofe  in  D ; 
and  the  defendant  pleads  that  the  place  where  the  injury  is 
fjud  to  have  happened  is  a  certain  clofe  of  pafture  in  D, 
which  defcended  to  him  from  B  his  father,  and  fo  is  his  own 
freehold ;    the  plaintiff  may  reply  and  affign  another  clofe 

^  In/i.  4. 14.    Bna.  1. 5.  tr,  i.  c.  l. 

-     ,  in 
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in  D,  fpecifying  the  abuttals  and  boundaries,  as  the  real 
place  of  the  injury  ^ 

It  hath  prevloufly  been  obferved  ^  that  duplicity  in  pleading 
muft  be  avoided.  Every  plea  muft  be  (imple,  entire,  con- 
nedied,  and  confined  to  one  fingle  point :  it  muft  never  be 
entangled  with  a  variety  of  diftinft  independent  anfwers  to 
the  fame  matter ;  which  muft  require  as  many  different  re- 
plies, and  introduce  a  multitude  of  iflues  upon  one  and  the 
fame  difpute.  For  this  would  often  embarrafs  the  jury,  and 
fometimes  the  court  itfelf,  and  at  all  events  would  greatly 
enhance  the  expenfe  of  the  parties.  Yet  it  frequently  is 
expedient  to  plead  in  fuch  a  manner  as  to  avoid  any  implied 
admiftion  of  a  fa£t,  which  cannot  with  propriety  or  fafety  be 
pofitively  affirmed  or  denied.  And  this  may  be  done  by  what 
is  called  a  prote/lation ;  whereby  the  party  interpofes  an  ol>r 
lique  allegation  or  denial  of  fome  fa£t,  protefting  (by  the 
gerund,  protejiando)  that  fuch  a  matter  does  or  does  not  exift : 
and  at  the  fame  time  avoiding  a  direft  affirmation  or  denial. 
Sir  Edward  Coke  hath  defined  •  a  proteftation  (in  the  pithy 
diale£l  of  that  age)  to  be  **  an  exclufion  of  a  conclufion." 
For  the  ufe  of  it  is,  to  fave  the  party  from  being  concluded  [  3 1  a  3 
with  refpe£t  to  fome  faft  or  circumftance,  which  cannot  be 
diredtly  affirmed  or  denied  without  falling  into  duplicity  of 
pleading  j  and  which  yet,  if  he  did  not  thus  enter  his  proteft, 
he  might  be  deemed  to  have  tacitly  waved  or  admitted. 
Thus,  while  tenure  in  villenagc  fubfifted,  if  a  villein  had 
brought  an  a6lion  againft  his  lord,  and  the  lord  was  inclined 
to  try  the  merits  of  the  demand,  and  at  the  fame  time  to 
prevent  any  conclufion  againft  himfelf  that  he  had  waved 
his  figniory  j  he  could  not  in  this  cafe  both  plead  affirma- 
tively that  the  plaintiff  was  his  villein,  and  alfo  take  iffiie 
upon  the  demand  j  for  then  his  plea  would  have  been  double, 
as  the  former  alone  would  have  been  a  good  bar  to  the  adtion: 
but  he  might  have  alleged  the  villenage  of  the  plaintiff,  by 
way  of  proteftation,  and  then  have  denied  the  demand.     By 

■  Bm.  Ahr.t.trefpafs,  205.  U84.  '  llnft.  124. 
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this  means  the  future  vaflalage  of  the  plaintiff  was  faved  to 
the  defendant,  in  cafe  the  iflue  was  found  in  his  (the  defend- 
ant's) favour"":  for  the  proteftation  prevented  that  conclu- 
fion,  which  would  otherwife  have  refulted  from  the  reft  of 
his  defence,  that  he  had  enfranchifed  the  plaintiff"  i  fince  no 
villein  could  maintain  a  civil  aftion  againft  his  lord.    So  alfo 
if  a  defendant,  by  way  of  inducement  to  the  point  of  his 
defence,  alleges  (among  other  matters)  a  particular  mode  of 
feifm  or  tenure,  which  the  plaintiff  is  unwilling  to  admit, 
and  yet  defires  to  take  iffue  on  the  principal  point  of  the  de- 
fence, he  mull  deny  the  feifm  or  tenure  by  way  of  proteft- 
ation, and  then  traverfe  the  defenfive  matter.     So  laftly,  if 
an  award  be  fet  forth  by  the  plaintiff,  and  he  can  arfTign  a 
breach  in  one  part  of  it,  {viz.  the  non-payment  of  a  fum  of 
money,)  and  yet  is  afraid  to  admit  the  performance  of  the 
reft  of  the  award,  or  to  aver  in  general  a  non-performance  of 
any  part  of  it,  left  fomething  fhould  appear  to  have  been 
performed :  he  may  fave  to  himfelf  any  advantage  he  might 
hereafter  make  of  the  general  non-performance,  by  alleging 
that  by  proteftation  j  and  plead  only  the  non-payment  of  the 
money  ". 

t  3  ^  3  3  ^^  ^^y  ^^S^  °^  ^^  pleadings,  when  either  fide  advances 
or  affirms  any  new  matter,  he  ufually.(as  was  faid)  avers  it  to 
be  true  ;  "  and  thisjhe  is  ready  to  verify."  On  the  other  hand, 
when  cither  fide  traverfes  or  denies  the  fadis  pleaded  by  his 
antagonift,  he  ufually  tenders  an  iffue,  as  it  is  called  ;  the 
language  of  which  is  different  according  to  the  party  by  whom 
the  iffue  is  tendered  -,  for  if  the  traverfe  or  denial  comes  from 
the  defendant,  the  iffue  is  tendered  in  this  manner,  *'  and  of 
*'  this  he  puts  himfelf  upon  the  country,"  thereby  fubmitting 
himfelf  to  the  judgment  of  his  peers  ";  but  if  the  traverfe  lies 
upon  the  plaintiff,  he  tenders  the  iflue,  or  prays  the  judgment 
of  the  peers  againft  the  defendant  in  another  form ;  thus: 
*'  and  this  he  prays  may  be  inquired  of  by  the  country." 


"  Co.  Lilt.  126.  °  Appendix,  No.  III.  §  6. 

"  See  bode  II.  ch.  6.  pag.  94.  »•  Ibid.  No.  II.  §  4. 
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But  if  either  fide  (as,  for  inftance,  the  defendant)  pleads 
a  fpecial  negative  plea  ;  not  traverfing  or  denying  any  thing 
that  was  before  alleged,  but  difclofing  fome  new  negative 
matter  j  as,  where  the  fuit  is  on  a  bond,  conditioned  to  per- 
form an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  iflue  upon  this  plea ;  be- 
caufe  it  does  not  yet  appear  whether  the  fad  will  be  difputed, 
the  plaintiff  not  having  yet  aflerted  the  exiftence  of  any 
award ;  but  when  the  plaintiflF  replies,  and  fets  forth  an 
a£lual  fpecific  award,  if  then  the  defendant  traverfes  the  re- 
plication, and  denies  the  making  of  any  fuch  award,  he  then, 
and  not  before,  tenders  an  iflue  to  the  plaintiff.  For  when  in 
the  courfe  of  pleading  they  come  to  a  point  which  is  affirmed 
on  one  fide,  and  denied  on  the  other,  they  are  then  faid  to 
be  at  ifTue ;  all  their  debates  being  at  laft  contrafted  into  a 
fingle  point,  which  muft  now  be  determined  either  in  favour 
of  the  plaintiff  or  of  the  defendant. 


A  a  4" 
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CHAPTER    THE    TWENTY-FIRST. 


OF    ISSUE    AND    DEMURRED 


ISSUE,  exitus,  being  the  end  of  all  the  pleadings,  is  the 
fourth  part  or  ftage  of  an  a£lion,  and  is  either  upon  mat- 
ter of  law  J  or  matter  of  /a3. 

An  iflue  upon  matter  of  law  is  called  a  demurrer :  and  it 
confefles  the  fa£ls  to  be  true,  as  dated  by  the  oppofite  party  ; 
but  denies  that,  by  the  law  arifing  upon  thofe  fa£ls,  any  in- 
jury is  done  to  the  plaintiff,  or  that  the  defendant  has  made 
out  a  legitimate  excufe ;  according  to  the  party  which  firft 
demurs,  demoratury  refts  or  abides  upon  the  point  in  queftion. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration 
be  infufficient  in  law,  as  by  not  afligning  any  fufEcient  tref- 
pafs,  then  the  defendant  demurs  to  the  declaration :  if,  on 
the  other  hand,  the  defendant's  excufe  or  plea  be  invalid,  as 
if  he  pleads  that  he  committed  the  trefpafs  by  authority  from 
a  ftranger,  without  making  out  the  flranger's  right ;  here  the 
plaintiff*  may  demur  in  law  to  the  plea  :  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  perceives 
any  material  objefkion  in  point  of  law,  upon  which  he  may 
refl  his  cafe. 

The  form  of  fuch  demurrer  is  by  averring  the  declaration 
or  pica,  the  replication  or  rejoinder,  to  be  infufficient  in 

law 
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law  to  maintain  the  ad^ion  or  the  defence  ;  and  therefore 
praying  judgment  for  want  of  fufficient  matter  alleged'. 
Sometimes  demurrers  are  merely  for  want  of  fufficient  form 
in  the  writ  or  declaration.  But  in  cafes  of  exceptions  to  the 
form  or  manner  of  plead^i  the  party  demurring  muft  by 
ftatute  27  Eliz.  c.  5.  and  4  &  5  Ann.  c.  16.  fet  forth  the 
caufes  of  his  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  confift.  And  upon  either  a  general,  or  fuch  a 
fpicial  demurrer,  the  oppofite  party  muft  aver  it  to  be  fuffi- 
cient, which  is  called  a  joinder  in  demurrer  **,  and  then  the 
parties  are  at  iffue  in  point  of  law.  Which  iflue  in  law,  or 
demurrer,  the  judges  of  the  court  before  which  the  action  is 
brought  muft  determine. 

An  iflue  of  fa6t  is  where  the  fa£i  only,  and  not  the  law, 
is  difputed.  And  when  he  that  denies  or  traverfes  the  faft, 
pleaded  by  his  antagonift  has  tendered  the  iflue,  thus  }  *<  and 
'*  this  he  prays  may  be  inquired  of  by  the  country  j"  or, 
'*  and  of  this  he  puts  himfelf  upon  the  country  j"  it  may  im- 
mediately be  fubjoined  by  the  other  party,  *'  and  the  faid 
'*  A.  B.  doth  the  like."  Which  done,  the  iflue  is  faid  to  be 
joined,  both  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  truth  of  the  fa£l:  in  queftion  ^.  And  this  ifl"uc  of 
fa£i  muft,  generally  fpeaking,  be  determined,  not  by  the 
judges  of  the  court,  but  by  fome  other  method ;  the  principal 
of  which  methods  is  that  by  the  country,  per  pais ^  (in  Latin 
perpatriamy)  that  is,  byjury.  Which  eftabliftiment  of  difi'erent 
tribunals  for  determining  thefe  different  ifl^ues,  is  in  fome 
meafure  agreeable  to  the  courfe  of  juftice  in  the  Roman  re- 
public, where  the  Judices  ordtnarii  determined  only  queftions 
of  fact,  but  queftions  of  law  were  referred  to  the  decifions  of 
\ht  centumviri^. 

But  here  it  will  be  proper  to  obferve,  that  during  the 
whole  of  thefe  proceedings,  from  the  time  of  the  defendant's 
appearance  in  obedience  to  the  king's  writ,  it  is  neceflTary 

»  Appeud.  No,  III.  §  6.  «  Append.  No.  II.  §  4. 

*  Ibid.  "  Cic.  de  Orator.  I.  l.  c.  38, 
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that  both  the  parties  be  kept  or  continued  in  court  from  day  to 
day,  till  the  final  determination  of  the  fuit.     For  the  court 
can  determine  nothing,  unlefs  in  the  prefence  of  both  the 
parties,  in  perfon  or  by  their  attornies,  or  upon  default  of 
one  of  them,  after  his  original  appearance  and  a  time  pre- 
fixed for  his  appearance  in  court  again.     Therefore  in  th? 
courfe  of  pleading,  if  either  party  negle^s  to  put  in  his  de- 
claration, plea,  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  (landing  rules  of  the  court,  the 
plaintiff,  if  the  omiflion  be  his,  is  faid  to  be  nonfuity  or  not 
to  follow  and  purfue  his  complaint,  and  ftiall  lofe  the  benefit 
of  his  writ :  or,  if  the  negligence  be  on  the  fide  of  the  de- 
fendant, judgment  may  be  had  againft  him,  for  fuch   his 
default.     And,  after  iflue  or  demurrer  joined,  as  well  as  in 
fome  of  the  previous  ftages  of  proceeding,  a  day  is  continually 
given  and  entered  upon  the  record,  for  the  parties  to  appear 
on  from  time  to  time,  as  the  exigence  of  the  cafe  may  re- 
quire.    The  giving  of  this  day  is  called  the  conttnuancey  be- 
caufe  thereby  the  proceedings  are  continued  without  inter- 
ruption from  one  adjournment  to  another.     If  thefe  conti- 
nuances are  omitted,  the  caufe  is  thereby  difcontinued,  and 
the  defendant  is  difcharged^«^  die^  without  a  day,  for  this 
turn :  for  by  his  appearance  in  court  he  has  obeyed  the  com- 
mand of  the  king's  writ ;  and,  unlefs  he  be  adjourned  over 
to  a  day  certain,  he  is  no  longer  bound  to  attend  upon  that 
fummons ;  but  he  rauft  be  warned  afrefh,  and  the  whole 
muft  begin  de  novo. 

Now  it  may  fometimes  happen,  that  after  the  defendant 
has  pleaded,  nay,  even  after  iflue  or  demurrer  joined,  there 
may  have  arifen  fome  new  matter,  which  it  is  proper  for  the 
defendant  to  plead  ;  as  that  the  plaintiff,  being  a  feme-fole, 
is  fince  married,  or  that  fhe  has  given  the  defendant  a  re- 
leafe,  and  the  like  :  here,  if  the  defendant  takes  advantage 
of  this  new  matter,  as  early  as  he  poffibly  can,  viz.  at  the 
day  given  for  his  next  appearance,  he  is  permitted  to  plead  it 
in  what  is  called  a  plea  oi  puis  darrein  continuance,  or  fince  the 
lad  adjournment;    For  it  would  be  unjufi  to  exclude  him 

from 
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from  the  benefit  of  this  new  defence,  which  it  was  not  in  his 
power  to  make  when  he  pleaded  the  former.  But  it  is  dan- 
gerous to  rely  on  fuch  a  plea,  without  due  confideration  ;  for 
it  confefles  the  matter  which  was  before  in  difpute  between 
the  parties*.  And  it  is  not  allowed  to  be  put  in,  if  any  con- 
tinuance has  intervened  between  the  arifing  of  this  frefti 
matter  and  the  pleading  of  it :  for  then  the  defendant  is  guilty 
of  negledl,  or  laches^  and  is  fuppofed  to  rely  on  the  merits  of 
his  former  plea.  Alfo  it  is  not  allowed  after  a  demurrer  is 
determined,  or  verdi£t  given  j  becaufe  then  relief  may  be 
had  in  another  way,  namely,  by  writ  of  audita  querela^  of 
which  hereafter.  And  thefe  pleas  puis  darrein  continuance, 
when  brought  to  a  demurrer  in  law  or  iflue  of  fadl,  {hall  be 
determined  in  like  manner  as  other  pleas. 

We  have  faid,  that  demurrers,  or  queftions  concerning  the 
fujfficiency  of  the  matters  alleged  in  the  pleadings,  are  to  be 
determined  by  the  judges  of  the  court,  upon  folemn  argument, 
by  counfel  on  both  fides  ;  and  to  that  end  a  demurrer  book 
is  made  up,  containing  all  the  proceedings  at  length,  which 
are  afterwards  entered  on  record ;  and  copies  thereof,  called 
paper 'books  y  are  delivered  to  the  judges  to  perufe.  The  re- 
cord^  is  a  hiftory  of  the  moft  material  proceedings  in  the 
caufe,  entered  on  a  parchment  roll,  and  continued  down  to 
the  prefent  time  ;  in  which  mud  be  ftated  the  original  writ 
and  fummons,  all  the  pleadings,  the  declaration,  view  or 
oyer  prayed,  the  imparlances,  plea,  replication,  rejoinder, 
continuances,  and  whatever  farther  proceedings  have  been 
had  i  all  entered  verbatim  on  the  roll,  and  alfo  the  iflue  or 
demurrer,  and  jcunder  therein. 

These  were  formerly  all  written,  as  indeed  all  public 
proceedings  were,  in  Norman  or  law  French,  and  even  the 
arguments  of  the  counfel  and  decifions  of  the  court  were  in 
the  fame  barbarous  diale«Sl:.  An  evident  and  fhameful  badge, 
it  muft  be  owned,  of  tyranny  and  foreign  fervitude  ;  being 
introduced  under  the  aufpices  of  William  the  Norman,  and 

•  Cro.  Eliz.  49.  ^  Appendix,  No.  II.  §  4.  No.  III.  §  6. 
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his  fons:  whereby  the  Ironical  obfervation  of  the  Roman  fatirift 
came  to  be  literally  verified,  that  "  Gallia  cauftdicos  docuitfa- 
•*  cunda  Britanms  "."  This  continued  till  the  reign  of  Ed- 
ward III. }  who,  having  employed  his  arms  fuccefsfully  in  fub- 
duing  the  crown  of  France,  thought  it  unbefeeming  the  dignity 
of  the  viftors  to  ufe  any  longer  the  language  of  a  vanquiftied 
country.  By  a  flatute  therefore,  pafled  in  the  thirty-fixth 
year  of  his  reign  ,  it  was  enafted,  that  for  the  future  all 
pleas  (hould  be  pleaded,  (hewn,  defended,  anfwered,  debated, 
and  judged  in  the  Englifh  tongue  j  but  be  entered  and  en- 
rolled in  Latin.  In  like  manner,  as  don  Alonfo  X.  king  of 
Caitile,  (the  great-grandfather  of  our  Edward  III.)  obliged 
his  fubjefts  to  ufe  the  Cafliiian  tongue  in  all  legal  proceed- 
ings';  and  as,  in  1286,  the  German  language  was  ella- 
blifhed  in  the  courts  of  the  empire  ^.  And  perhaps  if  our 
legiflature  had  then  diredled  that  the  writs  thcmfelves,  which 
arc  mandates  from  the  king  to  his  fubjefts  to  perform  certain 
afts,  or  to  appear  at  certain  places,  fhould  have  been  framed 
in  the  Englifh  language,  according  to  the  rule  of  our  antient 
law ',  it  had  not  been  very  improper.  But  the  record  or  enrol- 
ment of  thofe  writs  and  the  proceedings  thereon,  which  was 
calculated  for  the  benefit  of  pofterity,  was  more  ferviceable 
(becaufe  more  durable)  in  a  dead  and  immutable  language 
than  in  any  flux  or  living  one.  The  pra6tifers,  however,  being 
ufed  to  the  Norman  language,  and  therefore  imagining  they 
could  exprefs  their  thoughts  more  aptly  and  more  concifely 
in  that  than  in  any  other,  ftill  continued  to  take  their  notes 
in  law  French :  and  of  courfe,  when  thofe  notes  came  to  be 
publiflied,  under  the  denomination  of  reports,  they  were 
printed  in  that  barbarous  dialeft  ;  which,  joined  to  the  addi- 
tional terrors  of  Gothic  black  letter,  has  occafioned  many 
a  ftudent  to  throw  away  his  Plowden  and  Littleton,  without 
venturing  to  attack  a  page  of  them.  And  yet  in  reality,  upon 
a  nearer  acquaintance,  they  would  have  found  nothing  very 
formidable  in  the  language ;  which  differs  in  its  grammar 

•  Juv.  XV.  111.  "  Mod.  Uu.  Hift.xxix.  235. 

*  c.  15.  '  Mirr.  c.  4.  §3. 
'  Mod.  Un.  Hift.xx.  Qll. 
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and  orthography  as  much  from  the  modern  French,  as  the 
di£tion  of  Chaucer  and  Gower  does  from  that  of  Addifon 
and  Pope.  Bcfides,  as  the  Englifli  and  Norman  languages 
were  concurrently  ufed  by  our  anceftors  for  feveral  centuries 
together,  the  two  idioms  have  naturally  afiimilated,  and  mu- 
tually borrowed  from  each  other:  for  which  reafon  the 
grammatical  conftrudion  of  each  is  fo  very  much  the  fame, 
that  I  apprehend  an  Englilhman  (with  a  week's  preparation) 
would  underftand  the  laws  of  Normandy,  coUedted  in  their 
grand  coujlumier,  as  well,  if  not  better,  than  a  Frenchman 
bred  within  the  walls  of  Paris. 

The  Latin,  which  fucceeded  the  French  for  the  entry 
and  enrolment  of  pleas,  ^nd  which  continued  in  ufe  for  four 
centuries,  anfwers  fo  nearly  to  the  Englifh  (oftentimes  word 
for  word)  that  it  is  not  at  all  furprifing  it  fliould  generally 
be  imagined  to  be  totally  fabricated  at  home,  with  little  more 
art  or  trouble,  than  by  adding  Roman  terminations  to  Englifli 
words.  Whereas  in  reality  it  is  a  very  univerfal  dialect, 
fpread  throughout  all  Europe  at  the  irruption  of  the  northern 
nations,  and  particularly  accommodated  and  moulded  to 
anfwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  exa£l- 
nefs  and  precifion.  This  is  principally  owing  to  the  (impli- 
city,  or  (if  the  reader  pleafes)  the  poverty  and  baldnefs  of 
it's  texture,  calculated  to  exprefs  the  ideas  of  mankind  juft 
as  they  arife  in  the  human  mind,  without  any  rhetorical 
flouriflies,  or  perplexed  ornaments  of  ftyle  :  for  it  may  be 
obferved,  that  thofe  laws  and  ordinances,  of  public  as  well 
as  private  communities,  are  generally  the  moft  eaGly  under- 
ftood,  where  ftrength  and  perfpicuity,  not  harmony  or  ele- 
gance of  expreffion,  have  been  principally  confulted  in  com- 
piling them.  Thefe  northern  nations,  or  rather  their  legif- 
lators,  though  they  refolved  to  make  ufe  of  the  Latin  tongue 
in  promulging  their  laws,  as  being  more  durable  and  more 
generally  known  to  their  conquered  fubjefts  than  their  own 
Teutonic  dialefts,  yet  (either  through  choice  or  neceflity) 
have  frequently  intermixed  therein  forae  words  of  a  Gothic 
original,  which  is,  more  or  lefs,  the  cafe  in  every  country 
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of  Europe,  and  therefore  not  to  be  imputed  as  any  peculiar 
blemifh  in  our  Englifti  legal  latinity  ".  The  truth  is,  what 
is  generally  denominated  law-latin  is  in  reality  a  mere  tech- 
nical language,  calculated  for  eternal  duration,  and  eafy  to 
be  apprehended  both  in  prefent  and  future  times;  and  on 
thofe  accounts  beft  fuited  to  prcferve  thofe  memorials  which 
3re  intended  for  perpetual  rules  of  aflion.  The  rude  pyra- 
mids, of  Egypt  have  endured  from  the  earlieft  ages,  while  the 
more  modern  and  more  elegant  ftru6lures  of  Attica,  Rome, 
and  Palmyra,  have  funk  beneath  the  ftroke  of  time. 

As  to  the  obje£lion  of  locking  up  the  law  in  a  ftrange  and         ] 
unknown  tongue,  this  is  of  little  weight  with  regard  to  re-        1 
cords,  which  few  have  occafion  to  read  but  fuch  as  do,  or 
ought  to,  underftand  the  rudiments  of  Latin.     And  befides 
it  may  be  obferved  of  the  law-latin,  as  the  very  ingenious         , 
fir  John  Davis  "  obferves  of  the  law-french,  "  that  it  is  fo        I 
"  very  eafy  to  be  learned,  that  the  meaneft  wit  that  ever 
**  came  to  the  ftudy  of  the  law  doth  come  to  underftand  it 
**  almoft  perfe(9:ly  in  ten  days  without  a  reader." 

It  is  true  indeed  that  the  many  terms  of  art,  with  which 
the  law  abounds,  are  fufficiently  har(h  when  latinized,  (yet 
not  more  fo  than  thofe  of  other  fciences,)  and  may,  as  Mr. 
Selden  obferves",  give  offence  "  to  fome  grammarians  of 
«  fqueamifli  ftomachs,  who  would  rather  chufe  to  live  in 
"  ignorance  of  things  the  moft  ufeful  and  important,  than 
**  to  have  their  delicate  ears  wounded  by  the  ufe  of  a  word 
"  unknown  to  Cicero,  Salluft,  or  the  other  writers  of  the 
*'  Auguftan  age."  Yet  this  is  no  more  than  muft  unavoid- 
ably happen  when  things  of  modern  ufe,  of  which  the  Ro- 
mans had  no  idea,  and  confequently  no  phrafes  to  exprefs 

■"  The  following  fcntence,  "  Ji  quis  fame  fiarop,  in  the   laws  of  the  Bur- 

"  ad  battalia  curie /ttaexierit,\£  anyone  gundians  on  the  continent,  before  the 

"  goes  out  of  his  own  court  to  fight,"  end  of  the  fifth  century.     (Add.  l.c.i. 

&c.  may  raife  a  fmile  in  the  (hident  as  §  3.) 

a   flaming   modem  anglicifm ;    but   he  "  Pref.  Rep. 

may  meet  with  it  among  others  of  the  "  Pref.  ad  Eadmer, 

p  thciTl, 
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them,  come  to  be  delivered  in  the  Latin  tongue.  It  would 
puzzle  the  moft  claflkal  fcholar  to  find  an  appellation,  in  his 
pure  latinity,  for  a  con  (table,  a  record,  or  a  deed  of  feoffment : 
it  is  tTierefore  to  be  imputed  as  much  to  neceflity,  as  igno- 
rance, that  they  were  ftiled  in  our  forenCc  dialeft  con- 
Jlabular'ius ,  recordum^  znA  feoffamentum.  Thus  again,  another 
uncouth  word  of  our  antient  laws,  (for  I  defend  not  the  ridi- 
culous barbarifms  fometimes  introduced  by  the  ignorance 
of  modern  pradlifers,)  the  fubftantive  murdrum,  of  the  verb 
murdrarcy  however  har(h  and  unclaflical  it  may  feem,  was 
neceflarily  framed  to  exprefs  a  particular  offence ;  fince  no 
other  word  in  being,  occiderey  interficerey  necarey  or  the  like, 
was  fufficient  to  exprefs  the  intention  of  the  criminal,  or  quo 
animo  the  a£l  wis  perpetrated ;  and  therefore  by  no  means 
came  up  to  the  notion  of  murder  at  prefent  entertained  by 
our  law  y  viz .  a  killing  with  malice  afortthought * 

A  SIMILAR  neceflity  to  this  produced  a  fimilar  effe<3;  at 
Byzantium,  when  the  Roman  laws  were  turned  into  Greek 
for  the  ufe  of  the  oriental  empire  :  for,  without  any  regard 
to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  fcruplc  to  tranflate  fidei  commijfarios,  (pih'iKoi/.fuffcroi^fiii  p  ; 
cubiculumy  xgf 8*Xf »ov  ^  ;  Jilium-familiaSy  Txraiiot'^otfiiXiaq^  i  re- 
pudiumy  ^sTraSiov  *  j  compromijfumy  x9[A7r^o(AKr(rov '  ;  reverentia.  et 
obfequiumy  ftve§evTix  Kcci  ofiTExajov"  ',  and  the  like.  They  ftudied 
more  the  exz€t  and  precife  import  of  the  words,  than  the 
neatnefs  and  delicacy  of  their  cadence.  And  my  acade- 
mical readers  will  excufe  me  for  fuggefting,  that  the  terms  of 
the  law  are  not  more  numerous,  more  uncouth,  or  more  dif- 
ficult to  be  explained  bya  teacher,  than  thofe  of  logic,  phyfics, 
and  the  whole  circle  of  Ariftotle's  philofophy,  nay  even  of 
^he  politer  arts  of  architecture  and  its  kindred  ftudies,  or  the 
fcience  of  rhetoric  itfelf.  Sir  Thomas  More's  famous  legal 
queftion  "  contains  in  it  nothing  more  difficult,  than  the  de- 

f  Nov. I.e. I.  '  JVo».82.  c.  11. 

1  Nov.  8.  edi&.  Conjtmitinop.  "  Nov. 19.  c.  2. 

'  Nov.  117.  e,  1.  *  See  pag.  149. 

Hid.  f.  8.  y 
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finltion  which  in  his  time  the  philofophers  currently  garc  of 
their  materia prhna,  the  groundwork  of  all  natural  knowledge; 
that  it  is  **  neque  quid,  neque  quantum,  neque  quale,  neque  aliquid 
**  eorum  quihus  ens  determinatur ;^  or  it's  fubfequent  explan- 
ation by  Adrian  Heercboord,  who  aflures  us  *  that  *'  materia 
**  prima  non  eji  corpus,  neque  per  formam  corporeitatis,  neque 
**  per  Jimplicem  ejfentiam:  eft  iamen  ens,  et  quidemfubftantia, 
**  licet  incompleta  ;  hahetque  a^um  ex  fe  entitativum,  et  Jtmul 
**  eJi  potentia  fubjeBiva"  The  law  therefore,  with  regard 
to  its  technical  phrafes,  ftands  upon  the  fame  footing  with 
other  ftudics,  and  requefts  only  the  fame  indulgence. 

This  technical  Latin  continued  in  ufe  from  the  time  of 
it's  firft  introdu£lion,  till  the  fubverfion  of  our  antient  confti- 
tution  under  Cromwell ;  when,  among  many  other  innovations 
in  the  law,  fome  for  the  better  and  fome  for  the  worfe,  the 
language  of  our  records  was  altered  and  turned  into  Englifh. 
But,  at  the  reftoration  of  king  Charles,  this  novelty  was  no 
longer  countenanced  ;  the  pradlifers  finding,  it  very  difficult 
to  cxprefs  themfelves  fo  concifely  or  fignificantly  in  any  other 
language  but  the  Latin.  And  thus  it  continued  without  any 
fenfible  inconvenience  till  about  the  year  1730,  when  it  was 
again  thought  proper  that  the  proceedings  at  law  fhould  be 
done  into  Englifh,  and  it  was  accordingly  fo  ordered  by  fta- 
tute  4  Geo.  II.  c.  26.  This  provifion  was  made,  according 
to  the  preamble  of  the  ftatute,  that  the  common  people  might 
have  knowledge  and  underftandingof  what  was  alleged  or  done 
for  and  againft  them  in  the  proccfs  and  pleadings,  the  judg- 
ment and  entries  in  a  caufe.  Which  purpofe  has,  I  fear,  not 
been  anfwered  ;  being  apt  to  fufpeft  that  the  people  are  now, 
after  many  years  experience,  altogether  as  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  thefe  inconveniences 
have  already  arifen  from  the  alteration  ;  that  now  many 
clerks  and  attorneys  are  hardly  able  to  read,  much  lefs  to 
underiland,  a  record  even  of  fo  modem  a  date  as  the  reign  of 
George  tlie  firft.  And  it  has  much  enhanced  the  expenfc  of 
all  legal  proceedings :  for  fince  the  pradifers  are  confiacd  (for 

«  fhilq/hph.  Ttatural,  c,  I.  §  38,  ^c. 
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the  fake  of  the  (lamp  duties,  which  are  thereby  confiderably 
iucreafed)  to  write  only  a  ftated  number  of  words  in  a  {heet  ; 
and  as  the  Englifti  language,  through  the  multitude  of  it's 
particles,  is  much  more  verbofe  than  the  Latin  ;  it  follows 
that  the  number  of  (heets  muft  be  very  much  augmented  by 
the  change  y.  The  tranflation  alfo  of  technical  phrafes,  and 
the  names  of  writs  and  other  procefs,  were  found  to  be  fo 
very  ridiculous  (a  writ  of  nift  prlus^  quare  imped'tty  fieri  facias^ 
habeas  corpus^  and  the  reft,  not  being  capable  of  an  Englifti 
drefs  with  any  degree  of  ferioufnefs)  that  in  two  years  time 
it  was  found  neceflary  to  make  a  new  a£l:,  6  Geo.  II.  c.  14. ; 
which  allows  all  technical  words  to  continue  in  the  ufual 
language,  and  has  thereby  almoft  defeated  every  beneficial 
purpofe  of  the  former  ftatute. 

"What  is  faid  of  the  alteration  of  language  by  the  ftatute 
4  Geo.  II.  c.  26.  will  hold  equally  ftrong  with  refpedl  to 
the  prohibition  of  ufing  the  antient  immutable  court  hand  in 
writing  the  records  or  other  legal  proceedings;  whereby  the 
reading  of  any  record  that  is  fifty  years  old  is  now  become 
the  objeft  of  fcience,  and  calls  for  the  help  of  an  antiquarian. 
But  that  branch  of  it,  which  forbids  the  ufe  of  abbreviations, 
feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro- 
ceedings from  obfcurity  :  according  to  the  precept  of  Jufti- 
nian  ^ ;  ^^  ne  per  fcripturam  al'iqua  fiat  in  pofierutn  duhitatioy 
**  jubemus  noti  per  figlorum  captiones  et  compendlofa  enigmata 
**  ejufdem  codicis  textum  confcribiyfed per  literarum  confequenitam 
"  explanari  concedimus."     But,  to  return  to  our  demurrer.  - 

When  the  fubftance  of  the  record  is  completed,  and  co- 
pies are  delivered  to  the  judges,  the  matter  of  law  upon 
which  the  demurrer  is  grounded  is  upon  folemn  argument 
determined  by  the  court,  and  not  by  any  trial  by  jury  ;  and 
judgment  is  thereupon  accordingly  given.  As,  in  an  a£l:ion 
of  trefpafs,  if  the  defendant  in  his  plea  confefles  the  faft, 

y  For  inftance,  thefe  three  word*,     •*  the  form  of  the  ftatute." 
'' Jecundum  formam  Jiatuti,"  are  now         *  de  concept,  digejl.  §  13, 
converted  into  feven,  "  according   to 
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but  jui^Ifies  it  caufa  venationiSf  for  that  he  was  hunting ;  and 
to  this  the  plaintiff  demurs,  that  is^  he  admits  the  tru&  of 
the  plea,  but  denies  the  juftificatlon  to  be  legal :  now,  on 
arguing  this  demurrer,  if  the  court  be  of  opinion,  that  a  man 
may  not  juftify  trefpafs  in  hunting,  they  will  give  judgment 
for  the  plaintiff;  if  they  think  that  he  may,  then  judgment 
is  given  for  the  defendant.  Thus  is  an  iffue  in  law,  or  de- 
murrer, difpofed  of  (i). 

An  iffue  of  faft  takes  up  more  form  and  preparation  to 
fettle  it ;  for  here  the  truth  of  the  matters  alleged  muft  be 
folemnly  examined  and  eftabliftied  by  proper  evidence  in  the 
channel  prefcribed  by  law.  To  which  examination,  of  fa£^s, 
the  name  of  trial  is  ufually  confined,  which  will  be  treated 
of  at  large  in  the  two  fucceeding  chapters. 


( 1 )  The  court  of  king's  bench  upon  a  demurrer  held  it  to  be  a 
good  juilification,  that  the  defendant  entered  the  plaintiff's  clofe 
in  purfuit  of  a  fox.     See  antCf  213.  n.  4. 
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CHAPTER    THE    TWENTY-SECOND. 
OF    THE    SEVERAL    SPECIES    OF 

TRIAL. 


THE  uncertainty  of  legal  proceedings  is  a  notion  fo  gene- 
rally adopted,  and  has  fo  long  been  the  {landing  theme 
of  wit  and  good  humour,  that  he  who  (hould  attempt  to  re- 
fute it  would  be  looked  upon  as  a  man,  who  was  either  inca- 
pable of  difcernment  himfelf,  or  elfe  meant  to  impofe  upon 
others.  Yet  it  may  not  be  amifs,  before  we  enter  upon  the 
feveral  modes  whereby  certainty  is  meant  to  bt  obtained  in 
our  courts  of  juftice,  to  inquire  a  little  wherein  this  uncer- 
tainty, fo  frequently  complained  of,  confifts  j  and  to  what 
caufes  it  owes  it's  original. 

It  hath  fometimes  been  faid  to  owe  it's  original  to  the 
number  of  our  municipal  conftitutions,  and  the  multitude  of 
our  judicial  decifions'j  which  occafion,  it  is  alleged,  abund- 
ance of  rules  that  militate  and  thwart  with  each  other,  as  the 
fentiments  or  caprice  of  fucceffive  legiflatures  and  judges  have 
happened  to  vary.  The  faiSl,  of  multiplicity,  is  allowed ;  and 
that  thereby  the  refearches  of  the  ftudent  are  rendered  more 
difficult  and  laborious  i  but  that,  with  proper  induftry,  the 
refult  of  thofe  inquiries  will  be  doubt  and  indeclfion,  is  a 
confequence  that  cannot  be  admitted.  People  are  apt  to  be 
angry  at  the  want  of  fimplicity  in  our  laws :  they  miftake 
variety  for  confufion,  and  complicated  cafes  for  contradictory. 

^  See  the  preface  to  fir  John  Davies's  reiwrts ;  wherein  many  of  the  follow- 
ine  topics  are  difcuifed  more  at  lar^'e. 

B  b  2  They 


326  Private  Book  III. 

They  bring  us  the  examples  of  arbitrary  governments,  of 
Denmark,  Mufcovy,  and  Pruffia  j  of  wild  and  uncultivated 
nations,  the  favages  of  Africa  and  America  ;  or  of  narrow 
domeftic  republics,  in  antient  Greece  and  modern  Switzer- 
land }  and  unreafonably  require  the  fame  paucity  of  laws,  the 
fame  concifenefs  of  praftice,  in  a  nation  of  freemen,  a  polite 
and  commercial  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary  defpotic  government,  where  the  lands  are 
»t  the  difpofal  of  the  prince,  the  rules  of  fucceffion,  or  the 
mode  of  enjoyment,  muft  depend  upon  his  will  and  pleafure. 
Hence  there  can  be  but  few  legal  determinations  relating  to 
*he  property,  the  defcent,  or  the  conveyance  of  real  eftates  ; 
and  the  fame  holds  in  a  ftronger  degree  with  regard  to  goods 
and  chattels,  and  the  contrails  relating  thereto.  Under  a 
tyrannical  fway  trade  muft  be  continually  in  jeopardy,  and 
of  confequence  can  never  be  extenfive :  this  therefore  puts 
an  end  to  the  neceflity  of  an  infinite  number  of  rules,  which 
the  Englifli  merchant  daily  recurs  to  for  adjufting  commer- 
cial differences.  Marriages  are  there  ufually  con  traced  with 
flaves ;  or  at  leaft  women  are  treated  as  fuch :  no  laws  can 
be  therefore  expefted  to  regulate  the  rights  of  dower,  join- 
tures, and  marriage  fettlements.  Few  alfo  are  the  perfons 
who  can  claim  the  privileges  of  any  laws  ;  the  bulk  of  thofe 
nations,  viz.  tlie  commonalty,  boors,  or  peafants,  being 
merely  villeins  and  bondmen.  Thofe  are  therefore  left  to 
tlie  private  coercion  of  their  lords,  are  efteemed  (in  the  con- 
templation of  thefe  boafted  legiflators)  incapable  of  either 
right  or  injury,  and  of  confequence  are  entitled  to  no  re- 
drefs.  We  may  fee,  in  thefe  arbitrary  ftates,  how  large  a 
field  of  legal  contefts  is  already  rooted  up  and  deftroyed. 

Again  V were  we  a  poor  and  naked  people,  as  the  favages 
of  America  are,  ftrangers  to  fcience,  to  commerce,  and  the 
arts  as  well  of  convenience  as  of  luxury,  we  might  perhaps  be 
content,  as  fome  of  them  are  faid  to  be,  to  refer  all  difputcs 
to  the  next  man  we  meet  upon  the  road,  and  fo  put  a  ftiort  end 
n  to 
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to  every  controverfy.  For  in  a  ftate  of  nature  there  is  no 
room  for  municipal  laws  ;  and  the  nearer  any  nation  ap- 
proaches to  that  ftatCj  the  fewer  they  will  have  occafion  for. 
When  the  people  of  Rome  were  little  better  than  fturdy 
fliephcrds  or  herdfmen,  all  their  laws  were  contained  in  ten 
or  twelve  tables ;  but  as  luxury,  politenefs,  and  dominion 
increafed,  the  civil  law  increafed  in  the  fame  proportion ; 
and  fwelled  to  that  amazing  bulk  which  it  now  occupies, 
though  fucccflively  pruned  and  retrenched  by  the  emperors 
Theodofius  and  Juftinian. 

In  like  manner  we  may  laftly  obferve,  that,  in  petty  dates 
and  narrow  territories,  much  fewer  laws  will  fuffice  than  in 
large  ones,  becaufe  there  are  fewer  objects  upon  which  the 
laws  can  operate.  The  regulations  of  a  private  family  are 
fliort  and  well  known  ;  thofe  of  a  prince's  houfehold  are  ne- 
ceflarily  more  various  and  difFufe. 

The  caufes  therefore,  of  the  multiplicity  of  the  Englilh 
laws  zre,  the  extent  of  the  country  which  they  govern ;  the 
commerce  and  refinement  of  its  inhabitants  ;  but,  above  all, 
the  liberty  and  property  of  the  fubje£t.  Thefe  will  naturally 
produce  an  infinite  fund  of  difputes,  which  muft  be  termU 
nated  in  a  judicial  way ;  and  it  is  eflential  to  a  free  people, 
that  thefe  determinations  be  publifhed  and  adhered  to  ;  that 
their  property  may  be  as  certain  and  fitted  as  the  very  con- 
ftitution  of  their  ftate.  For  though  in  many  other  countries 
every  thing  is  left  in  the  breaft  of  the  judge  to  determine,  yet 
with  us  he  is  only  to  declare  and  pronouncey  not  to  make  cr 
new-model f  the  law.  Hence  a  multitude  of  decifions,  or  cafes 
adjudged,  will  arife ;  for  feldom  will  it  happen  that  any  one 
rule  will  exactly  fuit  with  many  cafes.  And  in  proportion  as 
the  decifions  of  courts  of  judicature  are  multiplied,  the  law- 
will  be  loaded  with  decrees,  that  may  fometimes  (though 
rarely)  interfere  with  each  other  :  either  becaufe  fucceeding 
judges  may  not  be  apprized  of  the  prior  adjudication  ;  or 
becaufe  they  may  think  differently  from  their  predeceflbrs  •,  or 
becaufe  the  fame  arguments  did  not  occur  formerly  as  at  pre- 
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fent  J  or,  in  fine,  becaufe  of  thb  natural  imbecility  and  im- 
perfection that  attends  all  human  proceedings.  But  where- 
€ver  this  happens  to  be  the  cafe  in  any  material  point,  the 
legiflature  is  ready,  and  from  time  to  time,  both  may,  and 
frequently  does,  intervene  to  remove  the  doubt }  and,  upon 
due  deliberation  had,  determines  by  a  declaratory  (latute 
how  the  la^^  fhall  be  held  for  the  future. 

Whatever  inftances  therefore  of  contradi£l:ion  or  un- 
certainty may  have  been  gleaned  from  our  records,  or  reports, 
muft  be  imputed  to  the  defedls  of  human  laws  in  general, 
and  are  not  owing  to  any  particular  ill  conftruftion  of  the 
Englifh  fyftem.  Indeed  the  reverfe  is  mod  ftriftly  true.  The 
Englilh  law  is  lefs  embarrafled  with  inconfiftent  refolutions 
and  doubtful  queftions,  than  any  other  known  fyftem  of  the 
fame  extent  and  the  fame  duration.  I  may  inftance  in  the 
civil  law  :  the  text  whereof,  as  colle61:ed  by  Juftinian  and  his 
agents,  is  extremely  voluminous  and  diffufe ;  but  the  idle 
comments,  obfcure  glofles,  and  jarring  interpretations  graft- 
ed thereupon,  by  the  learned  jurifts,  are  literally  without 
number.  And  thefe  glofles,  which  are  mere  private  opinions 
of  fcholaftic  doctors,  (and  not  like  our  books  of  reports,  judi- 
cial determinations  of  the  court,)  are  all  of  authority  fufficient 
to  be  vouched  and  relied  on  :  which  muft  needs  breed  great 
dIftra£lion  and  confufion  in  their  tribunals.  The  fame  may  be 
faid  of  the  canon  law ;  though  the  text  thereof  is  not  of  half 
the.  antiquity  with  the  common  law  of  England  ;  and  though 
the  more  antient  any  fyftem  of  law  is,  the  more  it  is  liable  to 
be  perplexed  with  the  multitude  of  judicial  decrees.  When 
therefore  a  body  t)f  4aw6,  of  fo  high  antiquity  as  the  Englifli, 
is  in  general  fo  clear  and  perfpicuous,  it  argues  deep  wif- 
dom  and  forefight  in  fuch  as  laid  the  foundations,  and 
great  care  and  circumfpeftion  in  fuch  as  have  built  the  fu- 
perftru£ture. 

Bdt  is  not  (it  will  be  afked)  the  multitude  of  law-fuits, 
which  we  daily  fee  and  experience,  an  argument  againft  the 
clearnefs  and  certainty  of  the  law  itfelf  ?  By  no  means :  for 
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among  the  various  difputes  and  controverfies  which  are  daily 
to  be  met  with  in  the  courfe  of  legal  proceedings,  it  is  ob- 
vious to  obferve  how  very  few  arife  from  obfcurity  in  the 
rules  or  maxims  of  law.  An  aftion  {hall  feldom  be  heard  of» 
to  determine  a  queftion  of  inheritance,  unlefs  the  fa£t  of  the 
defcent  be  controverted.  But  the  dubious  points,  which  are 
ufually  agitated  in  our  courts,  arife  chiefly  from  the  difficulty 
there  is  of  afcertaining  the  intentions  of  individuals,  in  their 
folemn  difpofitions  of  property ;  in  their  contrails,  convey- 
ances, and  teftaments.  It  is  an  objedi  indeed  of  the  utmoil 
importance  in  this  free  and  commercial  country,  to  lay  as 
few  reftraints  as  poffible  upon  the  transfer  of  pofleffions  from 
hand  to  hand,  or  their  various  deGgnations  marked  out  by  the 
prudence,  convenience,  neceffities,  or  even  by  the  caprice,  of 
their  owners :  yet  to  inveftigate  the  intention  of  the  owner  is 
frequently  matter  of  difficulty,  among  heaps  of  entangled 
conveyances  or  wills  of  a  various  obfcurity.  The  law  rarely 
hefitates  in  declaring  it*s  own  meaning  ;  but  the  judges  are 
frequently  puzzled  to  find  out  the  meaning  of  others.  Thus 
the  powers,  the  intereft,  the  privileges,  and  properties  of  a 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  diftinguifhed 
and  precifely  fettled  by  law  :  but,  what  words  in  a  will  fliall 
conftitute  this  or  that  eftate,  has  occafionally  been  difputed 
for  more  than  two  centuries  pad ;  and  will  continue  to  be 
difputed  as  long  as  the  careleffiiefs,  the  ignorance,  or  Angu- 
larity of  teftators  fhall  continue  to  cloath  their  intentions  in 
dark  or  new-fangled  expreffions. 

But,  notwithftanding  fo  vaft  an  acceffion  of  legal  contro- 
verfies, arifing  from  fo  fertile  a  fund  as  the  ignorance  and 
wilfulnefs  of  individuals,  thefe  will  bear  no  comparifon  in 
point  of  number  to  thofe  which  are  founded  upon  the  diftio- 
nefl:y,  and  difingenuity  of  the  parties  :  by  either  their  fuggeft- 
ing  complaints  that  are  falfe  in  fa<fi,  and  thereupon  bringing 
groundlefs  aftions  ;  or  by  their  denying  fuch  fa£l:s  as  are  true, 
in  {letting  up  unwarrantable  defences.  ExfaBo  oritur  jus :  if 
therefore  the  faft  be  perverted  or  mifreprefcntcd,  the  law 
which  arifes  from  thence  will  unavoidably  be  unju{t  or  partial. 
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And,  in  order  to  prevent  this,  it  is  neceflary  to  fet  right  the 
fa£V,  and  eftablifh  the  truth  contended  for,  by  appealing  to 
fome  mode  oi probation  or  trial,  which  the  law  of  the  country 
has  ordained  for  a  criterion  of  truth  and  falfehood. 

These  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  obje£l  of  judicial  decifions.  And  expe- 
rience will  abundantly  ftiew,  that  above  a  hundred  of  our  law- 
fuits  arife  from  difputed  fa£ts,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  are  fufficient 
in  Weftminfter-hall,  to  fettle  (upon  folemn  argument)  every 
demurrer,  or  other  fpecial  point  of  law  that  arifes  throughout 
the  nation :  but  two  months  are  annually  fpent  in  deciding 
the  truth  of  fails,  before  fix  diftinft  tribunals,  in  the  fevcral 
circuits  of  England :  exclufive  of  Middlefex  and  London, 
which  aiFord  a  fupply  of  caufes  much  more  than  etjuivalent 
to  any  two  of  the  largeft  circuits. 

Trial  then  is  the  examination  of  the  matter  of  fa6l  in 
iflue :  of  which  there  are  many  different  fpecies,  according 
to  the  difference  of  the  fubjeft,  or  thing  to  be  tried :  of  all 
which  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  law  of  England  fo  induftrioufly  endea- 
vours to  invefligate  truth  at  any  rate,  that  it  will  not  confine 
itfelf  to  one,  or  to  a  few,  manners  of  trial ;  but  varies  it's 
examination  of  fa6ls  according  to  the  nature  of  the  fails 
themfelves :  this  being  the  one  invariable  principle  purfued, 
that  as  well  the  befl  method  of  trial,  as  the  beft  evidence 
upon  that  trial  which  the  nature  of  the  cafe  affords,  and  no 
other,  (hall  be  admitted  in  the  Englifh  courts  of  juflice. 

The  fpecies  of  trials  in  civil  cafes  are  feven.  "Ry  record ; 
by  infpeclion,  or  examination ;  by  certificate  ;  by  witnejjes  ;  by 
wager  of  battel ;  by  ijuager  of  law  ;  and  hjjury, 

I.  First  then  of  the  trial  by  record.  This  is  only  ufed  in 
one  particular  inflance :  and  that  is  where  a  matter  of  record 
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is  pleaded  in  any  aftion,  as  a  fine,  a  judgment,  or  the  like  ; 
and  the  oppofite  party  pleads,  '<  nul  tiel  record i*  that  there  is 
no  fuch  matter  of  record  exifting :  upon  this,  iflue  is  tender- 
ed and  joined  in  the  following  form,  "  and  this  he  prays  may 
'<  be  inquired  of  by  the  record^  and  the  other  doth  the  like  •," 
and  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him 
to  "  bring  forth  the  record  by  him  in  pleading  alleged,  or 
**  elfe  he  fhall  be  condemned ;"  and,  on  his  failure,  his  anta- 
gonift  {hall  have  judgment  to  recover.  The  trial  therefore 
of  this  iflue  is  merely  by  the  record  ;  for,  as  fir  Edward  Coke** 
obferves,  a  record  or  enrolment  is  a  monument  of  fo  high  a 
nature^  and  importeth  in  itfelf  fuch  abfolute  verity,  that  if  it 
be  pleaded  that  there  is  no  fuch  record,  it  (hall  not  receive  any 
trial  by  witnefs,  j^'^y*  ^"^  othcrwife,  but  only  by  itfelf.  Thus 
titles  of  nobility,  as  whether  carl  or  no  earl,  baron  or  no 
baron,  fliall  be  tried  by  the  king's  writ  or  patent  only,  which 
is  matter  of  record  *=.  Alfo  in  cafe  of  an  alien,  whether 
alien  friend  or  enemy,  fhall  be  tried  by  the  league  or  treaty 
between  his  fovereign  and  ours  j  for  every  league  or  treaty  is 
of  record  **.  And  alfo,  whether  a  manor  be  to  be  held  in  an- 
tient  demefne  or  not,  (hall  be  tried  by  the  record  of  dome/day 
in  the  king's  exchequer. 

II.  Trial  by  in/peBion  or  examination^  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  iflue  being 
either  the  principal  quefliion  or  arifing  collaterally  out  of  it, 
but  being  evidently  the  objedt  of  fenfe,  the  judges  of  the  court, 
upon  the  teftimony  of  their  own  fenfes,  fhall  decide  the  point 
in  difpute.  For,  where  the  affirmative  or  negative  of  a 
queftion  is  matter  of  fuch  obvious  determination,  it  is  not 
thought  necefTary  to  fummon  a  jury  to  decide  it  •,  who  are 
properly  called  in  to  inform  the  confcience  of  the  court  in 
refpedt  of  dubious  fa<Sls  :  and  therefore  when  the  fa£t,  from 
it's  nature,  muft  be  evident  to  the  court  either  from  ocular  de- 
monftration  or  other  irrefragable  proof,  there  the  law  departs 

1  Inft,  117.  260.  *9Bep.  31. 
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from  it's  ufual  refort,  the  yexdi€t  of  twelve  men,  and  relies 
on  the  judgment  of  the  court  alone.  As  in  cafe  of  a  fuit 
to  reverfe  a  fine  for  non-age  of  the  cognizor,  or  to  fct  afidc 
a  ftatute  or  recognizance  entered  into  by  an  infant ;  here,  and 
in  other  cafes  of  the  like  fort,  a  writ  fliall  iffue  to  the  {heriffc ; 
commanding  him  that  he  conftrain  the  faid  party  to  appear, 
that  it  may  be  afcertaincd  by  the  view  of  his  body  by  the 
king's  juftices,  whether  he  be  of  full  age  or  not ;  **  ut  per 
•*  afpeBum  corporis  fui  con/lare  poterit  julliciariis  nofiris^ft  prae- 
**  diElus  A  Jtt  plenae  aetatis  necne^^  If  however  the  court 
has,  upon  infpeftion,  any  doubt  of  the  age  of  the  party, 
(as  may  frequently  be  the  cafe,)  it  may  proceed  to  take  proofs 
of  the  fa<Sl  j  and,  particularly,  may  examine  the  infant  him- 
felf  upon  an  oath  of  'ooire  dire,  veritatem  dicere,  that  is,  to 
make  true  anfwer  to  fuch  queftions  as  the  court  fliall  demand 
of  him :  or  the  court  may  examine  his  mother,  his  god- 
father, or  the  like  *. 

In  like  manner  if  a  defendant  pleads  in  abatement  of  the 
fuit  that  the  plaintiflF  is  dead,  and  one  appears  and  calls  him- 
felf  the  plaintiff,  which  the  defendant  denies :  in  this  cafe 
the  judges  fliall  determine  by  infpcftion  and  examination, 
whether  he  be  the  plaintiff  or  not  *.  Alfo  if  a  man  be  found 
by  a  jury  an  idiot  a  nativitate,  he  may  come  in  perfon  into 
the  chancery  before  the  chancellor,  or  be  brought  there  by 
his  friends,  to  be  infpeCted  and  examined,  whether  idiot  or 
not :  and  if,  upon  fuch  view  and  inquiry,  it  appears  he  is 
not  fo,  the  verdict  of  the  jury,  and  all  the  proceedings 
thereon,  are  utterly  void  and  inftantly  of  no  effeft '. 

Another  inftance  in  which  the  trial  by  infpeclion  may 
be  ufed,  is  when  upon  an  appeal  of  maihem,  the  iffue  joined 
is  whether  it  be  maihem  or  no  maihem,  this  fliall  be  decided 
by  the  court  upon  infpedion ;  for  which  purpofe  they  may 

e  g  Hep.  <j) .  though  now  it  is  tried  by  infpe^lion. 

^  This  queftlon  of  non-age  was  for-         «  2  Roll.  Abr.  573. 
ruerty,  according  to  Glanvil,  (Ma.  c         "  9  Rep.  30. 
15.)    tried  by  a  jury  of  eight  men,        '  /Wd.31. 
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call  in  the  affiftance  of  furgeons  K  And,  by  analogy  to  this, 
in  an  a^ion  of  trefpafs  for  maihem,  the  court  (upon  view  of 
fuch  maihem  as  the  plaintiff  has  laid  in  his  declaration,  or 
which  is  certified  by  the  judges  who  tried  the  caufe  to  be  the 
fame  as  was  given  in  evidence  to  the  jury)  may  increafe  the 
damages  at  their  own  difcretion  ^ ;  as  may  alfo  be  the  cafe 
upon  view  of  an  atrocious  battery'.  But  then  the  battery 
muft  likewife  be  alleged  fo  certainly  in  the  declaration,  that 
it  may  appear  to  be  the  fame  with  the  battery  infpedbed. 

Also,  to  afcertain  any  circum  (lances  relative  to  a  particu- 
lar day  paft,  it  hath  been  tried  by  an  infpedtion  of  the  alma- 
nac by  the  court.  Thus,  upon  a  writ  of  error  from  an  in- 
ferior court,  that  of  Lynn,  the  error  afligned  was  that  the 
judgment  was  given  on  a  funday,  it  appearina;  to  be  Oft 
26  February,  26  Eliz.  and  upon  infpedtion  of  the  almanacs 
of  that  year,  it  was  found  that  the  26th  of  February  in  that 
year  a£lually  fell  upon  a  funday :  this  was  held  to  be  a  fuffi- 
cient  trial,  and  that  a  trial  by  a  jury  was  not  neceffary,  al- 
though it  was  an  error  in  fa£l ;  and  fo  the  judgment  was  re- 
verfed™.  But,  in  all  thefe  cafes,  the  judges,  if  they  conceive 
a  doubt,  may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  certificate  is  allowed  in  fuch  cafes,  where 
the  evidence  of  the  perfon  certifying  is  the  only  proper  crite- 
rion of  the  point  in  difpute.  For,  when  the  faft  in  queftion 
lies  out  of  the  cognizance  of  the  court,  the  judges  muft  rely 
on  the  folemn  averment  or  information  of  perfons  in  fuch  a 
ftation,  as  affords  them  the  moft  clear  and  competent  know- 
ledge of  the  truth.  As  therefore  fuch  evidence  (if  given  to  a 
jury)  muft  have  been  conclufive,  the  law,  to  fave  trouble 
and  circuity,  permits  the  fafl:  to  be  determined  upon  fuch 
certificate  merely.  Thus,  i.  If  the  iffue  be  whether  A  was 
abfent  with  the  king  in  his  army  out  of  the  realm  in  time  of 
war,  this  fliall  be  tried  "  by  the  certificate  of  the  marefchal  of 

J  2R0II.  Abr.  57s.  «  Cro.  Eliz.  227. 
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the  king's  hoft  In  writing  under  his  feal,  which  (hall  be  fent 
to  the  juftices.     2.  If,  in  order  to  avoid  an  outlawry,  or  the 
like,  it  was  alleged  that  the  defendant  was  in  prifon,  ultra 
marCf  at  Bourdeaux,  or  in  the  fervlce  of  the  mayor  of  Bour- 
deaux,  this  (hould  have  been  tried  by  the  certificate  of  the 
mayor  i  and  the  like  of  the  captain  of  Calais °.     But  when 
this  was  law  p,  ihofe  towns  were  under  the  dominion  of  the 
crown  of  England.     And  therefore,  by  a  parity  of  reafon, 
it  (hould  now  hold  that  in  (imilar  cafes,  arifing  at  Jamaica  or 
Minorca,  the  trial  (hould  be  by  certificate  from  the  governor  of 
thofe  iflands.  We  alfo  find  ^  that  the  certificate  of  the  queen's 
meflenger,  fent  to  fummon  home  a  pecrefs  of  the  realm,  was 
formerly  held  a  fufiicient  trial  of  the  contempt  in  refufing  to 
obey  fuch  fummons.     3.  For  matters  within  the  realm,  the 
cuftoms  of  the  city  of  London  (hall  be  tried  by  the  certificate 
of  the  mayor  and  aldermen,  certified  by  the  mouth  of  their 
recorder"^;  upon  a  furmife  from  the  party  alleging  it,  that  the 
cuftom  ought  to  be  thus  tried  :  elfe  it  muft  be  tried  by  the 
country*.     As,  the  cuftom  of  diftributing  the  efFefts  of  free- 
men deceafed ;  of  enrolling  apprentices ;  or  that  he  who  is 
free  of  one  trade  may  ufe  another  j  if  any  of  thefe  or  other 
(imilar  points  come  in  ifiue.     But  this  rule  admits  of  an  ex- 
ception, where  the  corpotation  of  London  is  party,  or  inte- 
refted,  in  the  fuit  •,  as  in  an  aftion  brought  for  a  penalty  in- 
flicted by  the  cuftom ;  for  there  the  reafon  of  the  law  will  not 
endure  fo  partial  a  trial ;  but  this  cuftom  (hall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldermen,  certifying  by 
the  mouth  of  their  recorder  ^     4.  In  fome  cafes  the  (herifF 
of  liondon's  certificate  (hall  be  the  final  trial :  as  if  the  ifTue 
be,  whether  the  defendant   be  a  citizen  of  London  or  a 
foreigner  %  in  cafe  of  privilege  pleaded  to  be  fued  only  in  the 
city  courts.     Of  a  nature  fomewhat  fimilar  to  which  is  the 
trial  of  the  privilege  of  the  univerfity,  when  the  chancellor 
.  claims  cognizance  of  the  caufe,  becaufe  one  of  the  parties  is^a 

•  9  Rep.  31.  •  Bro.  Ahr.  til.  trial,  pi.  96. 

'  2  Roll.  Abr.  583.  '  Hob.  85. 
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privileged  perfon.  In  this  cafe,  the  charters  confirmed  by 
a«9:  of  parliament,  direft  the  trial  of  the  queftion,  whether  a 
privileged  perfon  or  no,  to  be  determined  by  the  certificate 
and  notification  of  the  chancellor  under  fealj  to  which  it 
hath  alfo  been  ufual  to  add  an  ajffldavit  of  the  faft  :  but  if  the 
parties  be  at  iflue  between  themfelves,  whether  A  is  a  member 
of  the  univerfity  or  no,  on  a  plea  of  privilege,  the  trial  Ihall 
be  then  by  jury,  and  not  by  the  chancellor's  certificate":  be-  . 

caufe  the  charters  direft  only  that  the  privilege  be  allowed  on 
the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  himfelf  pleads 
his  privilege :  fo  that  this  muft  be  left  to  the  ordinary  courfe  of 
determination.  5.  In  matters  of  ecclefiafticaljurifdi£lion,  as 
marrtagey  and  of  courfe  general  bajlardy  ;  and  alfo  excommuni- 
cation and  orders^  thefe,  and  other  like  matters,  fhall  be  tried 
by  the  biftiop's  certificate*'.  As  if  it  be  pleaded  in  abate- 
ment, that  the  plaintiff  is  excommunicated,  and  iflue  is  joined 
thereon ;  or  if  a  man  claims  an  eftate  by  defcent,  and  the 
tenant  alleges  the  demandant  to  be  a  baftard ;  or  if  on  a  writ 
of  dower,  the  heir  pleads  no  marriage ;  or  if  the  iflue  in  a 
quare  impedit  be,  whether  or  no  the  church  be  full  by  infti- 
tution  i  all  thefe  being  matters  of  mere  ecclefiailical  cogni- 
zance, fliall  be  tried  by  certificate  from  the  ordinary.  But 
in  an  a<^ion  on  the  cafe  for  calling  a  man  badard,  the  de- 
fendant having  pleaded  in  juftification  that  the  plaintiff  was 
really  fo,  this  was  direfted  to  be  tried  by  a  jury '^i  becaufe, 
whether  the  plaintiff  be  found  either  a  general  or  fpecial  baf- 
tard, the  juftification  will  be  good ;  and  no  queftion  of  fpe- 
cial baft^rdy  fliall  be  tried  by  the  biftiop's  certificate,  but  by 
ajury*^.  For  a  fpecial  baftardy  is  one  born  before  marriage, 
of  parents  who  afterwards  intermarry :  which  is  baftardy  by 
our  law, though  not  by  theecclefiaftical.  It  would  therefore  be 
improper  to  refer  the  trial  of  that  queftion  to  the  blfliop;  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be 
furc  to  return  or  certify  him  legitimate  ^     Ability  of  a  clerk  C  33^  ] 

"  2  Roll.  Abr.  583.  '  Dyer.  19. 

y  Co.  Litt.  74.     2  Lev.  250.  '  See  ^«trod.  to  the   great  charter, 

*  Hob.  lyg.  -  edit.  Ox<m.ful  anno  1233. 

prefented, 
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prdfentcd  *,  admijjiony  in/iitution,  and  deprivation  of  a  clerk, 
(hall  alfo  be  tried  by  certificate  from  the  ordinary  or  metropo- 
litan, becaufe  of  thefe  he  is  the  moft  competent  judge •> :  but 
induBton  (hail  be  tried  by  a  jury,  becaufe  it  is  a  matter  of 
public  notoriety  «=,  and  is  likewife  the  corporal  inveftiture  of 
the  temporal  profits.  Rejignation  of  a  benefice  may  be  tried 
in  dther  way  "^j  but  it  feems  moft  properly  to  fail  within 
l§  the  bifhop's  cognizance.    6.  The  trial  of  all  cuftoms  and  prac- 

tice of  the  courts  {hall  be  by  certificate  from  the  proper  offi- 
cers of  thofe  courts  refpediively  ;  and,  what  return  was  made 
on  a  writ  by  the  ftieriflF  or  under-flierifi^,  ftiall  be  only  tried  by 
his  owncertificate  *.  And  thus  much  for  thofe  feveral  iflues, 
or  matters  of  fa£t,  which  are  proper  to  be  tried  by  certificate. 

IV.  A  FOURTH  fpecies  of  trial  is  that  by  luitneffesy  per 
teflesy  without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law  ;  in  which  the  judge 
is  left  to  form  in  his  own  breaft  his  fentence  upon  the  credit 
of  the  witnefles  examined  :  but  it  is  very  rarely  ufed  in  our 
law,  which  prefers  the  trial  by  jury  before  it  in  almoft  every 
inftance.  Save  only  that  when  a  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  hufband  is  not  dead  ; 
this,  being  looked  upon  as  a  dilatory  plea,  is  in  favour  of  the 
widow,  and  for  greater  expedition  allowed  to  be  tried  by  wit- 
nefles examined  before  the  judges :  and  fo,  faith  Finch  ^,  (hall 
no  other  cafe  in  our  law.  But  fir  Edward  Coke  *  mentions 
fome  others :  as  to  try  whether  the  tenant  in  a  real  aftion 
was  duly  fummoned,  or  the  validity  of  a  challenge  to  a  juror : 
fo  that  Finch's  obfervations  muft  be  confined  to  the  trial  of 
diredi,  and  not  collateral  iflues.  And  in  every  cafe  fir  Ed- 
ward Coke  lays  it  down,  that  the  affirmative  muft  be  proved 
by  two  witnefl*es  at  the  leaft. 

C  337  3     V.  The  next  fpecies  of  trial  is  of  ^eat  antiquity,  but 
much  difufcd ;  though  ftill  in  force  if  the  parties  chufe  to 


abide 


»  Sec  Book  I.  ch.  11. 

"  RoU.  Abr.  583. 

'•  2  Inft.  632.     Show.  Pari.  c.  88. 

'  9  Rep.  31. 

2  Roll.  Abr.  583.  4-c. 

'  L.  433. 

"^  Dyer.  239. 
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abide  by  it ;  I  mean  the  trial  by  nvager  of  battel.  This  feems 
to  have  owed  its  original  to  the  military  fpirit  of  our  an- 
ceftors,  joined  to  a  fuperftitious  frame  of  mind  :  it  being  in 
the  nature  of  an  appeal  to  Providence,  under  an  apprehenfion 
and  hope  (however  prefamptuous  and  unwarrantable)  that 
heaven  would  give  the  vi«9:ory  to  him  who  had  the  right. 
The  decifion  of  fuits  by  this  appeal  to  the  God  of  battels,  is 
by  fome  faid  to  have  been  invented  by  the  Burgundi,  one  of 
the  northern  or  German  clans  that  planted  themfelvcs  in 
Gaul.  And  it  is  true,  that  the  firft  written  injunflion  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gun- 
debald^  A.D.  501,  which  are  preferved  in  the  Burgundian 
code.  Yet  it  does  not  feem  to  have  been  merely  a  local 
cuftom  of  this  or  that  particular  tribe,  but  to  have  been  the 
,  common  ufage  of  all  thofe  warlike  people  from  the  earlieft 
times  ^.  And  it  may  alfo  feem  from  a  paflage  in  Velleius 
Paterculus «,  that  the  Germans  when  firft  they  became  known 
to  the  Romans,  were  wont  to  decide  all  contefts  of  right  by 
the  fword  :  for  when  Quintilius  Varus  endeavoured  to  intro- 
duce among  them  the  Roman  laws  and  method  of  trial,  it 
was  looked  upon  (fays  the  hiftorian)  as  a  "  noviias  incegmtae 
**  difciplinae,  ut  folita  armis  decernijure  terminareniur.^*  And 
among  the  antient  Goths  in  Sweden  we  find  the  practice  of 
judiciary  duels  eftablilhed  upon  much  the  fame  footing  as  they 
formerly  were  in  our  own  country  K 

This  trial  was  introduced  into  England  among  other  Nor- 
man cuftoms  by  William  the  conqueror  ;  but  was  only  ufed 
in  three  cafes,  one  military,  one  criminal,  and  the  third  civil. 
The  firft  in  the  court-martial,  or  court  of  chivalry  and  ho- 
nour ^  ;  the  fecond  in  appeals  of  felony',  of  which  we  (hall 
fpeak  in  the  next  book  ;  and  the  third  upon  ifllie  joined  in  a 
writ  of  right,  the  laft  and  moft  folemn  decifion  of  real  pro-  [  338  ] 
perty.  For  in  writs  of  right  the  jus  proprietatis,  which  is 
frequently  a  matter  of  difiiculty,  is  in  queftion  i   but  other 

*  Seld.  of  duels,  c.5.  k  Co.  Utt.  261. 
'I'i-c.WS.  '  2  Hawk.  P.  C.  45. 

*  Stiernh.  dejure  Sueon,  I.  i.e.  7. 
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real  anions  being  merely  queftions  of  the  jus  poJfeJJloniSf 
which  are  ufually  more  plain  and  obvious,  our  anceftors  did 
not  in  them  appeal  to  the  decifion  of  Providence.  Another 
pretext  for  allowing  it,  upon  thefe  final  writs  of  right,  wa8 
alfo  for  the  fake  of  fuch  claimants  as  might  have  the  true 
right,  but  yet  by  the  death  of  witneffes,  or  other  Atitdi  of 
evidence,  be  unable  to  prove  it  to  a  jury.  But  the  mod 
curious  reafon  of  all  is  given  in  the  mirror"*,  that  it  is  allowable 
upon  warrant  of  the  combat  between  David  for  the  people  of 
Ifrael  of  the  one  party,  and  Goliah  for  the  Philiftines  of  the 
other  party :  a  reafon  which  pope  Nicholas  I.  very  ferioufly 
decides  to  be  inconclufive  ".  Of  battel  therefore  on  a  writ  of 
right  °,  we  are  now  to  fpeak ;  and  although  the  writ  of  right 
itfelf,  and  of  courfe  this  trial  thereof,  be  at  prefent  much  dif- 
ufed;  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of 
curioCty,  at  lead,  to  inquire  into  the  forms  of  this  proceeding, 
as  we  may  gather  them  from  antient  authors  p., 

„  The  laft  trial  by  battel  that  was  waged  in  the  court  of 
common  pleas  at  Weftminller  (though  there  was  afterwards  "^ 
one  in  the  court  of  chivalry  in  163 1  j  and  another  in  the 
county  palatine  oi  Durham^  in  1638)  was  in  the  thirteenth 
year  of  queen  Elizabeth,  y^. Z).  1571,  as  reported  by  fir  James 
Dyerf:  and  was  held  in  Tothill-fields,  Weftminfter,  *'  non 
^'  fine  magna  juris  confultorum  perturbationey*  faith  fir  Henry 
Spelman  %  who  was  himfelf  a  witnefs  of  the  ceremony.  The 
form,  as  appears  from  the  authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  writ  of  right  pleads  the  general 

Iflue,  viz.  that  he  hath  more  right  to  hold,  than  the'dcmand- 

[  339  ]  ^^^  ^^*^  ^°  recover ;  and  offers  to  prove  it  by  the  body  of  his 

champion,  which  tender  is  accepted  by  the  demandant ;  the 

tenant  in  the  firft  place  muft  produce  his  champion,  who,  by 

'"»c.  3,  §23.  III.  12*      Finch.  L.  421.      Dyer.  301. 

»         -    "  Decret.  part.  -2.  can/.  2.  qu.  5.  c.  22.  2  Inft.  247 .  I 

•  Append.  No.  I.  §  5.  ^  Rufliw.  coll.  vol.  2.  parts,  fbl.  112. 

'  GlanTil.  I.  2.  c.  3.  Fit.  not.  brev.  19  Rjm.  322. 
fol.  a.  Nvu.  Nar.  tit.  Droit,  patent,  foL      '  Cro.  Car.  512. 
981.  (ed«.  1534.)  Year-book.  29  Edw.      ^  Dyer.  301.  •  Gfo/.  loa. 
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throwing  down  his  glove  as  a  gage  or  pledge,  thus  wages  or 
ftipulates  battel  with  the  champion  of  the  demandant ;  who, 
by  taking  up  the  gage  or  glove,  ftipulates  on  his  part  to  ac- 
cept the  challenge.  The  reafon  why  it  is  waged  by  cham- 
pions, and  not  by  the  parties  themfelves,  in  civil  a£tions,  is 
becaufe,  if  any  party  to  the  fuit  dies,  the  fuit  muft  abate  and 
be  at  an  end  for  the  prefent ;  and  therefore  no  judgment  could 
be  given  for  the  lands  in  queftion,  if  either  of  the  parties  were 
flain  in  battel* :  and  alfo  that  no  perfon  might  claim  an  ex- 
emption from  this  trial,  as  was  allowed  in  criminal  cafes, 
where  the  battel  was  waged  in  perfon. 

A  PIECE  of  ground  is  then  in  due  time  fet  out,  of  fixty 
feet  fquare,  enclcfed  with  lifts,  and  on  one  fide  a  court  ere£ied 
for  the  judges  of  the  court  of  common  pleas,  who  attend 
there  in  their  fcarlet  robes  •,  and  alfo  a  bar  is  prepared  for  the 
learned  ferjeants  at  law.  When  the  court  fits,  which  ought 
to  be  by  funrifing,  proclamation  is  made  for  the  parties,  and 
their  champions ;  who  arc  introduced  by  two  knights,  and 
are  drefled  in  a  coat  of  armour,  with  red  fandals,  barelegged 
from  the  knee  downwards,  bareheaded,  and  with  bare  arms 
to  the  elbows.  The  weapons  allowed  them  are  only  batons,  or 
(laves  of  an  ell  long,  and  a  four-cornered  leather  target ;  fo 
that  death  very  feldom  enfued  this  civil  combat.  In  the  court 
military  indeed  they  fought  with  fword  and  lance,  according 
to  Spelman  and  Rufliworth  j  as  likewife  in  France  only  vil- 
leins fought  with  the  buckler  and  baton,  gentlemen  armed  at 
all  points.  And  upon  this  and  other  circumftances,  the  pre- 
fident  Montefquieu  >»  hath  with  great  ingenuity  not  only  de- 
duced the  impious  cuftom  of  private  duels  upon  imaginary 
points  of  honour,  but  hath  alfo  traced  the  heroic  madnefs  of 
knight-errantry,  from  the  fame  original  of  judicial  combats. 
But  to  proceed. 

When  the  champions,  thus  armed  with  batons,  arrive  [  340  ] 
within  the  lifts  or  place  of  combat,  the  champion  of  the  te- 
nant then  takes  his  adverfary  by  the  band,  and  makes  oath 

'  Co.  Litt,  294.  DiverfiU  dts  courts,  304.        »  Sp.  L.  B.  28.  c.  ao.  a«. 

Vol.  III.  C  c  that 
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that  the  tenements  in  difpute  are  not  the  right  of  the  de- 
mandant i  and  the  champion  of  the  demandant,  then  taking 
the  other  by  the  hand,  fwears  in  the  fame  manner  that  they 
are :  fo  that  each  champion  is,  or  ought  to  be,  thoroughly^ 
perfuaded  of  the  truth  of  the  caufe  he  fights  for.  Next  an 
oath  againft  forcery  and  enchantment  is  to  be  taken  by  both 
the  champions,  in  this  or  a  fimilar  form  ;  "  hear  this,  ye 
*'  juftices,  that  I  have  this  day  neither  eat,  drank,  nor  have 
"  upon  me,  neither  bone,  ftone,  ne  grafs ;  nor  any  enchant- 
**  ment,  forcery,  or  witchcraft,  whereby  the  law  of  God  may 
'*  be  abafed,  or  the  law  of  the  devil  exalted.  So  help  me 
«  God  and  his  faints." 

'  The  battel  is  thus  begun,  and  the  combatants  are  bound 
to  fight  till  the  ftars  appear  in  the  evening  :  and,  if  the  cham- 
pion of  the  tenant  can  defend  himfelf  till  the  ftars  appear,  the 
tenant  fhall  prevail  in  his  caufe ;  for  it  is  fufficient  for  him 
to  maintain  his  ground,  and  make  it  a  drawn  battel,  he  be- 
ing already  in  pofl"eflion ;  but,  If  vi£lory  declares  itfelf  for 
either  party,  for  him  is  judgment  finally  given.  This  vic- 
tory may  arife,  from  the  death  of  either  of  the  champions 
which  indeed  hath  rarely  happened  j  the  whole  ceremony,  to 
fay  the  truth,  bearing  a  near  refemblance  to  certain  rural 
athletic  diverfions,  which  are  probably  derived  from  this 
original.  Or  victory  is  obtained,  if  cither  champion  proves 
recreant,  that  is,  yields,  and  pronounces  the  horrible  word  of 
craven  ;  a  word  of  difgrace  and  obloquy,  rather  than  of  any 
determinate  meaning.  But  a  horrible  word  it  indeed  is  to 
the  vanquiflied  champion  :  fince  as  a  punifhment  to  him  for 
forfeiting  the  land  of  his  principal  by  pronouncing  that  fliame- 
ful  word,  he  is  condemned,  as  a  recreant,  am'tttere  liheram 
legem,  that  is,  to  become  infamous,  and  not  be  accounted  liber 
et  legalis  homo ;  being  fuppofed  by  the  event  to  be  proved 
forfworn,  and  therefore  never  to  be  put  upon  a  jury  or  ad- 
"  -    •      fnitted  as  a  witnefs  in  any  caufe. 

£  341  3     This  is  the  form  of  a  trial  by  battel  v  a  trial  which  the 
tenant;  or  defendant  in  a  writ  of  right,  has  it  in  his  election 

at 
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at  this  day  to  demand  ;  and  which  was  the  only  deciGon  of 
fuch  writ  of  right  after  the  conqueft,  till  Henry  the  fecond 
by  confcnt  of  parliament  introduced  the  grand  ajfije^ ,  a  pe- 
culiar fpecies  of  trial  by  jury,  in  concurrence  therewith ; 
giving  the  tenant  his  choice  of  either  the  one  or  the  other. 
Which  example,  of  difcountenancing  thefe  judicial  combats, 
was  imitated  about  a  century  afterwards  in  France,  by  an 
edi£l  of  Louis  the  pious,  A.  D.  1260,  and  foon  after  by  the 
reft  of  Europe.  The  eftabliflimentof  this  alternative,  Glan- 
vil,  chief  juftice  to  Henry  the  fecond,  and  probably  his  ad- 
yifer  herein,  confiders  as  a  moft;  noble  improvement,  as  in 
fa£l  it  was,  of  the  law  ''.  .  '    .  j  .:. 

VI.  A  SIXTH  fpecies  of  trial  is  by  wager  of  laiv,  vadia- 
tio  legisy  as  the  foregoing  is  called  wager  of  battel^  vadiatio 
<iuelli :  becaufe,  as  in  the  former  cafe,  the  defendant  gave  a 
pledge,  gage,  or  vadiunty  to  try  the  caufe  by  battel ;  fo  here 
he  was  to  put  in  fureties  or  vadios,  that  at  fuch  a  day  he  will 
make  his  law,  that  is,  take  the  benefit  which  the  law  has 
allowed  him.'  For  our  anceftors  confidered,  that  there  were 
many  cafes  where  an  innocent  man,  of  good  credit,  might 
be  overborne  by  a  multitude  of  falfe  witnefles ;  and  therefore 
cftabliftied  this  fpecies  of  trial,  by  the  oath  of  the  defendant 
himfelf,  for  if  he  will  abfolutely  fwear  himfelf  not  charge- 
able, and  appears  to  be  a  perfon  of  reputation,  he  fliall 
go  free  and  for  ever  acquitted  of  the  debt,  or  other  caufe  of 
a£l:ion.  •. 

,    This  method  of  trial  is  not  only  to  be  found  in  the  codes  [  342  ] 
of  almoft  all  the  northern  nations,  that  broke  in  upon  the 

^  Append.  No.  I.  §6.  evaderefupplidum,  vel  faltem  perennis 

*  EJi  autem  magna  ajjifa  regalequod-  infamiae  opprobrium  illius  infejli  et  in- 

dam  beneficinm,  dementia  principis,  de  verecumti  verli,  quod  in  ore  viSti  tur- 

confilio   procerum,    populis    indultum ;  piler/onat,  cunfecutivum.    Ex  aequitate 

qu9  vitae  hominum,  et  Jialus  integriiati  Hem  maxima  prodita  ejl  legalis  ijia  in- 

tam  Jalubriler  confuUiur,  ut,  relinendo  Jiitutio.     Ju%  enim,  quod  poft  mullas  et 

quod  quit pojjidet  in  libera  lenemento  foli,  longas  dilationes  vix  evincitur  per  duei- 

duelli  cafum  dtdinare  pojjint  homines  lum,  per  benefdum  i/Hus  conjiitutioni* 

dmbiguum.   Ac  per  hoc  contingit,  infpe-  commodius    et    accderatitis    expeditur. 

roUie  et  praernaturae  mortis  ultimMm  (l.i.c.y.)                    '  Co.  litt.  29s. 
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Roman  empire,  and  eftabllfhed  petty  kingdoms  upon  it*8 
ruins  «  ;  but  it's  original  may  alfo  be  traced  as  far  back  as  the 
Mofaical  law.  "  If  a  man  deliver  unto  his  neighbour  an 
'*  afs,  or  an  ox,  or  a  (heep,  or  any  beaft,  to  keep ;  and  it  die, 
*•'  or  be  hurt,  or  driven  away,  no  man  feeing  it ;  then  (hall 
"  an  oath  of  the  Lord  be  between  them  both,  that  he  hath 
**  not  put  his  hand  unto  his  neighbour's  goods  ;  and  the 
**  owner  of  it  (hall  accept  thereof,  and  he  (hall  not  make  it 
*'  good."'  We  (hall  likewife  be  able  to  difcern  a  manifeft 
refemblance,  between  this  fpecies  of  trial,  and  the  canonical 
purgation  of  the  popifli  clergy,  when  accufed  of  any  capital 
Clime.  The  defendant  or  perfon  accufed  was  in  both  cafes 
to  make  oath  of  his  own  innocence,  and  to  produce  a  certain 
number  of  compurgators,  who  fwore  they  believed  his  oath. 
Somewhat  fimilar  alfo  to  this  is  the  facramentum  decijioms,  or 
the  voluntary  and  decifive  oath  of  the  civil  law  •> ;  where  one 
of  the  parties  to  the  fuit,  not  being  able  to  prove  his  charge, 
offers  to  refer  the  decifion  of  the  caufe  to  the  oath  of  his  ad- 
verfary  :  which  the  adverfary  was  bound  to  accept,  or  tender 
the  fame  propofal  back  again  ;  otherwife  the  whole  was  taken 
as  confefTed  by  him.  But,  though  a  cuftom  fomewhat  fimi- 
lar to  this  prevailed  formerly  in  the  city  of  London  «=,  yet  in 
general  the  Englifh  law  does  not  thus,  like  the  civil,  reduce 
the  defendant,  in  cafe  he  is  in  the  wrong,  to  the  dilemma  of 
either  confeflion  or  perjury  :  but  is  indeed  fo  tender  of  per- 
mitting the  oath  to  be  taken,  even  upon  the  defendant's  own 
requeft,  that  it  allows  it  only  in  a  very  few  cafes ;  and  in 
thofe  it  has  alfo  devifed  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  is  excluded  from  his 
wager  of  law. 

r  ^A'i  "J      The  manner  of  waging  and  making  law  is  this.     He 

that  has  waged,  or  given  fecurity,  to  make  his  law,  brings 

with  him  into  court  eleven  of  his  neighbours:  a  cuftom, 

V      which  we  find  particularly  defcribed  fo  early  as  in  the  league 

*  Sp.  L.  b.  28.  c.  13.     Stiernhook,         *  Exod.  xxii.  10. 
dejure  Sueonum.  l.l.<.  9.    Feud,  1. 1.         "  Cod.  4. 1 . 1 2. 
t.  4. 10.  a«.  '  Bro.  Air.  t.  ley  gager.  77. 
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between  Alfred  and  Guthrun  the  Dane**;  for  by  the  old 
Saxon  conftitution  every  man's  credit  in  courts  of  law  de- 
pended upon  the  opinion  which  his  neighbours  had  of  his 
veracity.  The  defendant,  then  (landing  at  the  end  of  the 
bar,  is  admonifhed  by  the  judges  of  the  nature  and  danger  of 
a  falfe  oath  ".  And  if  he  ftill  perfifts,  he  is  to  repeat  this  or 
the  like  oath :  "  hear  this,  ye  juftices,  that  I  do  not  owe  un- 
"  to  Richard  Jones  the  fum  of  ten  pounds,,  nor  any  penny 
**  thereof,  in  manner  and  form  as  the  faid  Richard  hath  dc- 
•*  clared  againft  me.  So  help  me  God."  And  thereupon  his 
eleven  neighbours  or  compurgators  fliall  avow  upon  their 
oaths,  that  they  believe  in  their  confciences  that  he  faith  the 
truth ;  fo  that  himfelf  muft  be  fworn  de  jidelitate,  and  the 
eleven  de  credulitate  ^ .  It  is  held  indeed  by  later  authorities  *. 
that  fewer  than  eleven  compurgators  will  do :  but  fir  Edward 
Coke  is  pofitive  that  there  muft  be  this  number ;  and  his  opi- 
nion not  only  feems  founded  upon  better  authority,  but  alfo 
upon  better  reafon :  for,  as  wager  of  law  Is  equivalent  to  a 
yerdift  in  the  defendant's  favour,  it  ought  to  be  eftablifhed 
by  the  fame  or  equal  teftimony,  namely,  by  the  oath  of  twelve 
men.  And  fo  indeed  Glanvil  expreffes  it  •*,  ''jurabit  duode  1 
**  cima  tnanu ;"  and  in  9  Hen.  III.,  when  a  defendant  in  an 
aftion  of  debt  waged  his  law,  it  was  adjudged  by  the  court 
**  quod  defendat  fe  duodecima  tnanu '."  Thus  too,  in  an  author 
of  the  age  of  Edward  the  firft  *',  we  read,  "  adjudicabitur  reus 
*'  ad  legem  fuam  duodecima  manu"  And  the  antient  treatife, 
entitled,  Diverfite  des  courtSy  exprefsly  confirms  fir  Edward 
Coke's  opinion '. 

It  muft  be  however  obferved,  that  fo  long  as  the  cuftom  [  344  3 
continued  of  producing  thefe^Of  the  fuity  or  witnefles  to  give 
probability  to  the  plaintifPs  demand,  (of  which  we  fpoke  in 
a  former  chapter,)  the  defendant  was  not  put  to  wage  his  law 

^  cap.  3.  Wilk.  LL.  AngUSax.  ^  Hengham  magna,  c.  5. 

'  Salk.  682.  •  Jl  covint  aver'  ouc  luy  xi  maynz  dt 

Co.  Litt.  295.  jurer  oue  luy,  fc.  que  ilx  entendre  en 

'  aVentr.  171.  four     confcieits    que    il    difoyt    voier. 

*  i'  1.  c.  9  {fol.  305.  edit,  1534.) 


'  Fitr,  (iir.  t.  ley.  78. 
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uhlefs  t\\efeBa  was  firft  produced,  and  their  teftimony  was 
found  confident.  To  this  purpofe  fpeaks  magna  cartoy  f.  28. 
**  Nullus  ballivus  de  caeteroponat  aliquem  ad  legem  manifejicm** 
(that  is,  wager  of  battel,)  **  nee  adjuramentum"  (that  is,  wager 
of  law,)  ^■^Jtmplici  loquelafuay"  (that  is,  merely  by  his  count 
or  declaration,)  ^^fine  teJiibusfideUhus  ad  hoc  induBis"  Which 
Fleta  thus  explains  " :  '*Jt  petensfeBamproduxerit,  et  Concordes 
^*  invenianiufj  tunc  reus  poterit  vadiare  legem fuam  contra  peten- 
*'  tern  et  contra  feElam  fuam  prolatam  ;  fed  ft  feEla  variabilis  in- 
"  veniatur^  extunc  non  tenebitur  legem  vadiare  contra  feBam 
*<  illam"  It  is  true  indeed,  that  Fleta  exprefsly  limits  the 
number  of  compurgators  to  be  only  double  to  that  of  the feBa 
produced  ;  ^'  ut  Ji  duos  vel  tres  te/fes  produxerit  ad probandutn, 
"  oportet  quod  defenfto  fiat  per  quatuor  vel  per  fex  ;  ita  quod  pro 
**  quolihet  tefie  duos  producat  juratores^  ufque  ad  duodecim  :" 
fo  that  according  to  this  dodlrine  the  eleven  compurgators 
were  only  to  be  produced^  but  not  all  of  them  fworn,  unlefs 
t\itfeBa  confifted  of  fix.  But,  though  this  might  poflibly  be 
the  rule  till  the  produdbion  of  the  feBa  was  generally  difufed, 
Cnce  that  time  the  duodecima  manus  feems  to  have  been  gene- 
rally required". 

'  In  the  old  Swedifli  or  Gothic  conftitution,  wager  of  law- 
was  not  only  permitted,  as  it  ftill  is  in  criminal  cafes,  unlefs 
the  fadl  be  extremely  clear  againft  the  prifoner  «  ;  but  was 
alfo  abfolutcly  required,  in  many  civil  cafes  :  which  an  au- 
thor of  their  own  p  very  juftly  chi,rges  as  being  the  fource  of 
frequent  perjury.  This,  he  tells  us,  was  owing  to  the  popifii 
ecclefiaftics,  who  introduced  this  method  of  purgation  from 
their  canon  law  \  and,  having  fown  a  plentiful  crop  of  oaths 
r  9 AC  1  in  all  judicial  proceedings,  reaped  afterwards  an  ample  har- 
▼cft  of  perjuries  :  for  perjuries  were  puniflied  in  part  by  pe- 
cuniary fines,  payable  to  the  cofiers  of  the  church.  But 
with  us  in  England  wager  of  law  is  never  required i  and  is 
then  otAj  admitted,  where  an  aflion  is  brought  upon  fuch 
matters  as  may  be  fuppofed  to  be  privately  tranfa<f^ed  between 

*  1. 1.  c.  63.  •  Mod.  Un.  Hift.  xxxiii.  22. 

*  Bro.  Abr.  t.  ley  gager.  9.  f  Stiernbook  4ejureSueonum,  1.1.  e,  9. 
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the  parties,  and  wherein  the  defendant  may  be  prefumed  to 
Jhiave  made  fatisfa£lion  without  being  able  to  prove  it.  There- 
fore it  is  only  in  a6):ions  of  debt  upon  fimple  contrail,  or 
for  amercement,  in  aflions  of  detinue,  and  of  account,  where 
the  debt  may  have  been  paid,  the  goods  reftored,  or  the  ac- 
count balanced,  without  any  evidence  of  either  j  it  is  only 
in.  thefe  actions,  I  fay,  that  the  defendant  is  admitted  to  v^age 
his  law  ** :  fo  that  wager  of  law  lieth  not,  when  there  is  any 
fpecialty,  (as  a  bond  or  deed)  to  charge  the  defendant,  for 
that  would  be  cancelled,  if  fatisfied ;  but  when  the  debt  grow- 
eth  by  word  only  :  nor  doth  it  lie  in  an  a6tion  of  debt,  for 
arrears  of  an  account,  fettled  by  auditors  in  a  former  action''. 
And  by  fuch  wager  of  law  (when  admitted)  the  plaintiff  is 
perpetually  barred  ;  for  the  law,  in  the  fimplicity  of  the  an- 
tient  times,  prefumed  that  no  one  would  forfwear  himfelf  for 
any  worldly  thing  ».  Wager  of  law  however  lieth  in  a  real 
aftion,  where  the  tenant  alleges  he  was  not  legally  fummoned 
to  appear,  as  well  as  in  mere  perfonal  contra61:s^ 

,  A  MAN  outlawed,  attainted  for  falfe  verdi£i,  or  for  con- 
fpiracy  or  perjury,  or  otherwife  become  infamous,  as  by  pro- 

.nouncing  the  horrible  word  in  a  trial  by  battel,  (hall  not  be 
permitted  to  wage  his  law.  Neither  fhall  an  infant  under  the 
age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath; 
and  therefore,  on  the  other  hand,  the  courfe  of  juftice  (hall 
flow  equally,  and  the  defendant,  where  an  infant  is  plaintiff, 
(hall  not  wage  his  law.  But  a  feme-covert,  when  joined  with 
her  hufband,  may  be  admitted  to  wage  her  law  j  and  an  alien 
(hall  do  it  in  his  own  language  ". 

It  is  moreover  a  rule,  that  where  a  man  is  compellable  by 
law  to  do  any  thing,  whereby  he  becomes  creditor  to  another, 
the  defendant  in  that  cafe  {hall  not  be  permitted  to  wage  hia 
law  :  for  then  it  would  be  in  the  power  of  any  bad  man  to 
run  in  debt  firft,  againft  the  inclinations  of  his  creditor,  and 
afterwards  to  fwcar  it  away.     But  where  the  plaintiff  hath 

■i  Co.  Litt.  295.  *  Finch.  L.  423.  '- 

"■  10  Rep.  103.  "  Co.  Litt.  295. 

*  Co.  Litt.  295.  .  " 
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given  voluntary  credit  to  the  defendant,  there  he  may  wage 
his  law  •,  for,  by  giving  him  fuch  credit,  the  plaintiff  has  him- 
felf  borne  teftimony  that  he  is  one  whofe  character  may  be 
trufted.  Upon  this  principle  it  is,  that  in  an  aQionof  debt 
againft  a  prifoner  by  a  gaoler  for  his  visuals,  the  defendant 
fiiall  not  wage  his  law :  for  the  gaoler  cannot  refufe  the  pri- 
foner, and  ought  not  to  fuffer  him  to  perifh  for  want  of  fuf- 
lenance.  But  otherwife  it  is  for  the  board  or  diet  of  a  man  at 
liberty.  In  an  aflion  of  debt  brought  by  an  attorney  for  his 
fees,  the  defendant  cannot  wage  his  law,  becaufe  the  plain- 
tiff is  compellable  to  be  his  attorney.  And  fo,  if  a  fervant 
be  retained  according  to  the  ftatute  of  labourers,  5  Eliz.  c.  4. 
which  obliges  all  fingle  perfons  of  a  certain  age,  and  not 
'  having  other  vifiblc  means  of  livelihood,  to  go  out  to  fervice ; 

in  an  adiion  of  debt  for  the  wages  of  fuch  a  fervant,  the  maf- 
ter  {hall  not  wage  his  law,  becaufe  the  plaintiff  was  compel- 
lable to  (erxc.  But  it  had  been  otherwife,  had  the  hiring 
been  by  fpecial  contraft,  and  not  according  to  the  ftatute  *. 

In  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  in- 
jury njoith  force  is  alleged  againft  the  defendant,  is  he  permitted 
to  wage  his  law  * :  for  it  is  impoffible  to  prefume  he  has  fa- 
tisfied  the  plaintiff  his  demand  in  fuch  cafes,  where  damages 
are  uncertain  and  left  to  be  affeffed  by  a  jury.  Nor  will  the 
la#  truft  the  defendant  with  an  oath  to  difcharge  himfelf, 
where  the  private  injury  is  coupled  as  it  were  with  a  public 
criine,  that  of  force  and  violence ;  which  would  be  equiva- 
lent to  the  purgation  oath  of  the  civil  law,  which  ours  has  fo 
juftly  rejected . 

C  347  ]  Executors  and  adminiftrators,  when  charged  for  the  debt 
of  the  deceafed,  (hall  not  be  admitted  to  wage  their  law  ' :  for 
no  man  can  with  a  fafe  confcience  wage  law  of  another  man's 
contrafl ;  that  is,  fwear  that  he  never  entered  into  it,  or  at 
leaft  that  he  privately  difcharged  it.  The  king  alfo  has  his 
prerogative  ;  for,  as  all  wager  of  law  imports  a  refle£Kon  On 
the  plaintiff  for  diflionefty,  therefore  there  fliall  be  no  fuch 

^  Co.  litt.  a9S.  *  Ibid.  lUjm.  286.  J  Finch.  L.  42«. 
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wager  on  anions  brought  by  him  *.  And  this  prerogative 
extends  and  is  communicated  to  his  debtor  and  accomptant^ 
for,  on  a  writ  oi  quo  minus  in  the  exchequer  for  a  debt  on  Am- 
ple contx^Ct,  the  defendant  is  not  allowed  to  wage  his  law*. 

Thi^s  the  Wager  of  law  was  never  permitted,  but  where 
the  defendant  bore  a  fair  and  unreproachable  charafterj  and 
it  alfo  was  confined  to  fuch  cafes  where  a  debt  might  be  fup- 
pofed  to  be  difcharged,  or  fatisfa£lion  made  in  private,  with- 
out any  witnefles  to  atteft  it :  and  many  other  prudential  re- 
ftri^ions  accompanied  this  indulgence.  But  at  length  it  was 
confidered,  that  (even  under  all  its  reftriftions)  it  threw  too 
great  a  temptation  in  the  way  of  indigent  or  profligate  men  i 
and  therefore  by  degrees  new  remedies  were  devifed,  and  new 
forms  of  allien  were  introduced,  wherein  no  defendant  is  at 
liberty  to  wage  his  law.  So  that  now  ao  plaintiff  need  at  all 
apprehend  any  danger  from  the  hardinefs  of  his  debtor's  con- 
fcience,  unlcfs  he  voluntarily  chufes  to  rely  on  his  adverfary's 
veracity,  by  bringing  an  obfolete,  inftead  of  a  modern,  ac- 
tion. Therefore  one  fliall  hardly  hear  at  prefent  of  an  aftion 
of  dek  brought  upon  a  fimple  contrail ;  that  being  fupplied 
by  an  adiion  of  trefpafs  on  the  cafe  for  the  breach  of  a  promife 
or  ajfum^tt ,-  wherein,  though  the  fpecific  debt  cannot  be  re- 
covered, yet  damages  may,  equivalent  to  the  fpecific  debt. 
And,  this  being  an  aftion  of  trefpafs,  no  law  can  be  waged 
therein.  So,  inftead  of  an  aftion  of  detinue  to  recover  the 
very  thing  detained,  an  adlion  of  trefpafs  on  the  cafe  in  trover 
and converjton  is  ufually  brought;  wherein,  though  the  horfe[  348  3 
or  other  fpecific  chattel  cannot  be  had,  yet  the  defendant  (hall 
pay  damages  for  the  converfion,  equal  to  the  value  of  the 
chattel;  and  for  this  trefpafs  alfo  no  wager  of  law  is  allowed. 
In  the  room  of  actions  of  account^  a  bill  in  equity  is  ufually 
filed :  wherein,  though  the  defendant  anfwers  upon  his  oath, 
yet  fuch  oath  is  not  conclufive  to  the  plaintiff:  but  he  may 
prove  every  article  by  other  evidence,  in  contradiftiou  to  what 
the  defendant  has  fworn.     So  that  wager  of  law  is  quite  out 

>  Finch.  L.  sa3.  •  Co.  Utt.  995. 
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of  ufe,  being  avoided  by  the  mode  of  biinging  the  a£tion ; 
but  ftill  it  is  not  out  of  force.  And  therefore,  when  a  new 
ftatute  inflifts  a  penalty,  and  gives  an  a£lion  of  debt  for  re- 
covering it,  it  is  ufual  to  add,  in  which  no  wager  of  law  Ihall 
be  allowed  :  otherwife  an  hardy  delinquent  might  efcape  any 
penalty  of  the  law,  by  fwearing  he  had  never  incurred,  or 
elfe  had  difcharged  it. 

These  fix  fpecics  of  trials,  that  we  have  confidercd  in  the 
prefcnt  chapter,  arc  only  had  in  certain  fpecial  and  eccentri- 
cal cafes;  where  the  trial  by  the  country,  per  pais,  or  by  jury, 
would  not  be  fo  proper  or  efFeflual.  In  the  next  chapter  we 
(hall  confider  at  large  the  nature  of  that  principal  criterion  of 
.  truth  in  the  law  of  England.  '    -,,: 
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CHAPTER    THE    TWENTY-THIRD. 


OF  THE  TRIAL  BY  JURY. 


THE  fubjefl  of  our  next  inquiries  will  be  the  nature 
and  method  of  the  trial  by  jury ;  called  alfo  the  trial 
per  pais,  or  by  the  country :  a  trial  that  hath  been  ufed  time 
out  of  mind  in  this  nation,  and  feems  to  have  been  coeval 
with  the  firft  civil  government  thereof.  Some  authors  have 
endeavoured  to  trace  the  original  of  juries  up  as  high  as  the 
Britons  themfelves,  the  firft  inhabitants  of  our  ifland ;  but 
certain  it  is  that  they  were  in  ufe  among  the  earlieft  SaxQn 
colonies,  their  inftitution  being  afcribed  by  bifliop  Nicholfon' 
to  Woden  himfelf,  their  great  legiflator  and  captain.  Hence 
it  is,  that  we  may  find  traces  of  juries  in  the  laws  of  all  thofc 
nations  which  adopted  the  feodal  fyftem,  as  In  Germany, 
France,  and  Italy  j  who  had  all  of  them  a  tribunal  compofed 
of  twelve  good  men  and  true,  **  boni  hcmineSf'  ufually  the 
vaflals  or  tenants  of  the  lord,  being  the  equals  or  peers  of  the 
parties  litigant ;  and,  as  the  lord's  vaOals  judged  each  other 
in  the  lord's  courts,  fo  the  king's  vaflals,  or  the  lords  them- 
felves, judged  each  other  in  the  king's  court '».  In  England 
we  find  actual  mention  of  them  so  early  as  the  laws  of  king 
Ethelred,  and  that  not  as  a  new  invention  *=.  Stiernhook* 
afcribes  the  invention  of  the  jury,  which  in  the  Teutonic 
language  is  denominated  nembda,  to  Regner,  kind  of  Sweden 
and  Denmark,  who  was  cotemporary  with  our  king  Egbert. 
Juft  as  we  are  apt  to  impute  the  invention  of  this,  and  fomc 

*  dt.jure Saxotmm,  p.  12.  «  Wilk.  LL.  Angt.Sax.  l\J. 

*  Sp.  L.  b.  30.  c.  1 8.     Cafilul,  Lud.        *  it  jure  Sueonum,  I,  l.  c.  4. 
pii,d,D.  619.  C.2. 
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other  pieces  of  juridical  polity,  to  the  fuperlor  genius  of  Al- 
fred the  great ;  to  whom,  on  account  of  his  having  done 
much,  It  Is  ufual  to  attribute  every  thing  ;  and  as  the  tra- 
dition of  antlent  Greece  placed  to  the  account  of  their  one 
Hercules  whatever  achievement  was  performed  fuperlor  to 
the  ordinary  prowefs  of  mankind.  Whereas  the  truth  feems 
to  be,  that  this  tribunal  was  univerfally  eftabliflied  among  all 
the  northern  nations,  and  fo  interwoven  in  their  very  con- 
ftltutlon,  that  the  earlieft  accounts  of  the  one  give  us  alfo 
fome  traces  of  the  other.  It's  eftablifliment  however  and  ufe, 
in  this  ifland,  of  what  date  foever  it  be,  though  for  a  time 
greatly  impaired  and  fhaken  by  the  introduftion  of  the  Nor- 
man trial  by  battel,  was  always  fo  highly  efleemed  and  valued 
by  the  people,  that  no  conqucft,  no  change  of  government, 
could  ever  prevail  to  abolish  it.  In  magna  carta  It  is  more 
than  once  infilled  on  as  the  principal  bulwark  of  our  liber- 
ties ;  but  efpecially  by  chap.  29.  that  no  freeman  fliall  be 
hurt  In  either  his  perfon  or  property  ;  '*  nift  per  legale  judicium 
**  paritimfuorum  vel  per  legem  terrae.^*  A  privilege  which  is 
couched  In  almoft  the  fame  words  with  that  of  the  emperor 
Conrad,  two  hundred  years  before*  :  **  nemo  heneficium  fuum 
**  perdatf  nift  fecundum  confuetudinem  antecejffhrum  nojlrorum  et 
^^  per  judicium  parium  fuorum,^*  And  it  was  ever  eftcemed, 
in  all  countries,  a  privilege  of  the  higheft  and  moft  beneficial 
nature. 

But  I  will  not  mifpend  the  reader's  time  in  frultlefs  en- 
comiums on  this  method  of  trial :  but  (hall  proceed  to  the 
<lifle£lIon  and  examination  of  It  In  all  it's  parts,  from  whence 
indeed  it's  higheft  encomium  will  arlfe  ;  fince,  the  more  It  is 
fearched  Into  and  underftood,  the  more  it  is  fure  to  be  valued. 
And  this  Is  a  fpecies  of  knowledge  moft  abfolutely  neceffary 
for  every  gentleman  in  the  kingdom :  as  well  becaufe  he  may 
be  frequently  called  upon  to  determine  in  this  capacity  the 
rights  of  others,  his  fellow  fubjefts ;  as  becaufe  his  own  pro- 
perty, his  liberty,  and  his  life,  depend  upon  maintaining,  in 
it's  legal  force,  the  conftitutional  trial  by  jury. 

*  LL.  Longob.  1.3.  t.  8. 1 4. 
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Trials  by  jury  in  civil  caufes  are  of  two  kinds;  extraordi' 
ttaryt  and  ordinary.  The  extraordinary  I  (hall  only  briefly  hint 
at,  and  confine  the  main  of  my  obfervations  to  that  which  is 
more  ufual  and  ordinary. 

The  firft  fpecies  of  extraordinary  trial  by  jury  is  that  of  the 
grand  ajfife^  which  was  inftituted  by  king  Henry  the  fecond  in 
parliament,  as  was  mentioned  in  the  preceding  chapter,  by 
way  of  alternative  offered  to  the  choice  of  the  tenant  or  de- 
fendant in  a  writ  of  right,  inftead  of  the  barbarous  and  unchrif- 
tian  cuftom  of  duelling.  For  this  purpofe  a  writ  de  magna 
qffifa  eligenda  is  direfted  to  the  flierifff,  to  return  four  knights, 
who  are  to  eledl  and  chufe  twelve  others  to  be  joined  with 
them,  in  the  manner  mentioned  by  Glanvll  * ;  who,  having 
probably  advifed  the  meafure  itfelf,  is  more  than  ufually  co- 
pious in  defcribing  it ;  and  thefe,  all  together,  form  the  grand 
aflife,  or  great  jury,  which  is  to  try  the  matter  of  right,  and 
muft  now  confift  of  fixteen  jurors'"  (i). 

Another  fpecies  of  extraordinary  juries,  is  the  jury  to  try 
an  attaint ;  which  is  a  procefs  commenced  againft  a  former 
jury,  for  bringing  in  a  falfe  verdidt ;  of  which  we  (hall  fpeak 
more  largely  in  a  fubfequent  chapter.  At  prefent  I  fhall  only 
obferve,  that  this  jury  is  to  confift  of  twenty-four  of  the  beft 
men  in  the  county,  who  are  called  the  grand  \\xx^  in  the  at- 
taint, to  diftinguifli  them  from  the  firft  or/>^?/V  jury  j  and  thefe 
are  to  hear  and  try  the  goodnefs  of  the  former  verdift. 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cafes,  I 
(hall  purfue   the  fame  method  in  confidering  it,  that  I  fet 

'  F.N.B.4.  *  Finch.  L.  412.     i  Leon.  303. 

K  1.1.  c.  11. —  21. 

( I )  It  feems  not  to  be  afcertained  that  any  fpecific  number  above 
twelve  is  abfolutely  neceflary  to  conftitute  the  grand  aflize ;  but  it 
is  the  ufual  courfe  to  fwear  upon  it  the  four  knights  and  twelve 
others.     Viner.  Trialy  Xe. 

See  the  proceedings  upon  a  writ  of  right  before  the  fix  teen  re- 
cognitors of  the  grand  affife,  in  t  Wilf.  541. 
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out  with  in  explaining  the  nature  of  profecuting  ad^ions  in  ge- 
neral, viz.  by  following  the  order  and  courfe  of  the  proceed- 
ings themfelves,  as  the  moil  clear  and  perfpicuous  way  of 
treating  it. 

[  35^  ]  When  therefore  an  iflue  is  joined,  by  thefe  words,  ^«  and 
**  this  the  faid  A  prays  may  be  inquired  of  by  the  country," 
or,  "  and  of  this  he  puts  himfelf  upon  the  country,  —  and  the 
'*  faid  B  does  the  like,"  the  court  awards  a  writ  of  venire  Ja- 
tias  upon  the  roll  or  record,  commanding  the  fhcrifF  *«  that 
**  he  caufe  to  come  here  on  fuch  a  day,  twelve  free  and  lawful 
'*  men,  liberos  et  legales  homines^  of  the  body  of  his  county,  by 
«*  whom  the  truth  of  the  matter  may  be  better  known^  and 
"  who  are  neither  of  kin  to  the  aforefaid  A,  nor  the  aforefaid 
*^  B,  to  recognize  the  truth  of  the  iflue  between  the  faid 
"  parties »."  And  fuch  writ  was  accordingly  iflTued  to  the 
(heriff. 

Thus  the  caufe  ftands  ready  for  a  trial  at  the  bar  of  the  court 
itfelf :  for  all  trials  were  there  antiently  had,  in  aftions  which 
were  there  firft  commenced  ;  which  then  never  happened  but 
in  matters  of  weight  and  confequencc,  all  trifling  fuits  being 
ended  in  the  court-baron,  hundred,  or  county  courts  :  and  in- 
deed all  caufes  of  great  importance  or  difficulty  are  ftill  ufual- 
ly  retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperior 
courts.  But  when  the  ufage  began  to  bring  aflions  of  any 
trifling  value  in  the  courts  of  Weftminfter-hall,  it  was  found 
to  be  an  intolerable  burthen  to  compel  the  parties,  witnefles, 
and  jurors,  to  come  from  Weftmoreland  perhaps  or  Corn'wall, 
to  try  an  a£bion  of  aflault  at  Weftminfter.  A  practice  there- 
fore very  early  obtained,  of  continuing  the  caufe  from  term  to 
term,  in  the  court  above,  provided  the  juftices  in  eyre  did  not 
previoufly  come  into  the  county  where  the  caufe  of  aflion 
arofe  ^ :  and  if  it  happened  that  they  arrived  there  within 
that  interval,  then  the  caufe  was  removed  from  the  jurifdic- 

'  Append.  No.  II.  §  4.  "  ni/ijujiiriarii  itineranits  prius  vent- 

*  Semper  dabilxtr  dies  partibus  ab  "  rinl  ad  partes  illas."  (Brafl.  /.  3. 
jti/Hdarns  de  banco,  Jill  tali  tonditunte,    tr.  i.e.  11.  §8. 
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tion  of  the  juftices  at  Weftminfter  to  that  of  the  jufticcs  in 
eyre.  Afterwards  when  the  juftices  in  eyre  were  fuperfeded 
by  the  modem  juftices  of  affize,  (who  came  twice  or  thrice  in 
the  year  into  the  feveral  counties,  ad  capiendas  ajjifasj  to  take 
or  try  writs  of  affize^  of  mart  d^ancejlor^  novel  d'tjje'ifm,  nufancey 
and  the  like,)  a  power  was  fuperadded  by  ftatute  Weftm.  2.  [  353  ] 
13  Edw.  I.  c.  30.  to  thefe  juftices  of  affize  to  try  common 
iflues  in  trefpafs,  and  other  lefs  important  fuits,  with  direc- 
tion to  return  them  (when  tried)  into  the  court  above, 
where  alone  the  judgment  Ihould  be  given.  And  as  only 
the  trial,  and  not  the  determination  of  the  caufe,  was  now 
intended  to  be  had  in  the  court  below,  therefore  the  claufe  of 
niji  prius  was  left  out  of  the  conditional  continuances  before 
mentioned,  and  was  dire6led  by  the  ftatute  to  be  inferted  in 
the  writs  of  venire  facias ;  that  is,  "  that  the  fherifF  fhould 
**  caufe  the  jurors  to  come  to  Weftminfter  (or  wherever  the 
"  king's  court  ihould  be  held)  on  fuch  a  day  in  eafter  and 
**  michaelmas  terms  ;  niji  prius,  unlefs  before  that  day  the 
<'  juftices  aftigned  to  take  affifes  (hail  come  into  his  faid 
«  county."  By  virtue  of  which  the  flieriff"  returned  his 
jurors  to  the  court  of  the  juftices  of  affize,  which  was  fure  to 
be  held  in  the  vacation  before  eafter  and  michaelmas  terms ; 
and  there  the  trial  was  had.  . : 

An  inconvenience  attended  this  provifion  :  principally  bc- 
caufe,  as  the  ftieriff  made  no  return  of  the  jury  to  the  court 
at  Weftminfter,  the  parties  were  ignorant  who  they  were  till 
they  came  upon  the  trial,  and  therefore  were  not  ready  with 
their  challenges  or  exceptions.  For  this  reafon,  by  the  ftatute 
42  Edw.  III.  c.  1 1,  the  method  of  trials  by  fiijt  prius  was  al- 
tered ;  and  it  was  enafled  that  no  inquefts  (except  of  affize  and 
gaol  delivery)  ftiould  be  taken  by  writ  of  nift  priusy  till  after 
the  ftieriff  had  returned  the  names  of  the  jurors  to  the  court 
above.  So  that  now  in  almoft  every  civil  caufe  the  claufe  of 
nift  prius  is  left  out  of  the  writ  of  venire  facias  ^  which  is  the 
fherifPs  warrant  to  warn  the  jury  j  and  is  inferted  in  another 
part  of  the  proceedings,  as  we  fhall  fee  prefently. 

For 


353  Private  Booi  HI. 

For  now  the  coutfe  is,  to  make  the  (hcriflTs  venire  return- 
able on  the  laft  return  of  the  fame  term  wherein  iifae  is  joined, 
viz.  hilar y  or  trinity  terms  ;  which,  from  the  making  up  of 
the  iffues  therein,  are  ufually  called  ijfuable  terms.     And  he 
returns  the  names  of  the  jurors  in  a  panel   (a  little  pane,  or 
oblong  piece  of  parchment)  annexed  to  the  writ.     This  jury 
L  354  H^*  "®^  fummoned,  and  therefore,  not  appearing  at  the  day, 
mufi  unavoidably  make  default.  For  which  reafon  a  compul- 
five  procefs  is  now  awarded  againft  the  jurors,  called  in  the 
common  pleas  a  writ  of  habeas  corpora  juratorunif  and  in  the 
king's  bench  a  diftringasy  commanding  the  (heriff  to  have 
their  bodies  or  to  diftrein  them  by  their  lands  and  goods,  that 
they  may  appear  upon  the  day  appointed.     The  entry  there- 
fore on  th«  roll  or  record  is  ',  '<  that  the  jury  is  refpitcd, 
«  through  defe£t  of  the  jurors,  till  the  firft  day  of  the  next 
<'  term,  then  to  appear atWeftminfter*,  unlefsbefore  thattime, 
|^<'  viz.  on  wednefday  the  fourth  of  March,  the  jufticesof  our 
**  lord  the  king,  appointed  to  take  a(Efes  in  that  county,  (hall 
**  have  come  to  Oxford,  that  is,  to  the  place  affigned  for  hold- 
**  ing  the  affifes."     And  thereupon  the  writ  commands  the 
flierifFto  have  their  bodies  at  Weft  minder  on  the  faid  firft  day 
of  next  term,  or  before  the  faid  juftices  of  affife,  if  before  that 
time  they  come  to  Oxford ;  Wz.  on  the  fourth  of  March 
aforefaid.     And,  as  the  judges  are  fure  to  come  and  open  the 
circuit  commiflxons  on  the  day  mentioned  in  the  writ,  the 
fheriif  returns  and  fummons  the  jury  to  appear  at  the  aflifes, 
and  there  the  trial  is  had  before  the  juftices  of  qfjtze  and  niji 
prius :  among  whom  (as  hath  been  faid  ")  are  ufually  two  of 
the  judges  of  the  courts  at  Weftminfter,  the  whole  kingdom 
being  divided  into  fix  circuits  for  this  purpofe.  And  thus  we 
may  obfen'e  that  the  trial  of  common  iffues,  at  ni/i  prius, 
which  was  in  it's  original  only  a  collateral  incident  to  the  ori- 
ginal bufinefsof  the  juftices  of  alEze,  is  now,  by  the  various 
revolutions  of  practice,  become  their  principal  civil  employ- 
ment :  hardly  any  thing  remaining  in  ufe  of  the  real  q^frs, 
but  the  name. 

'  Append.  No.  II.  §  4.  ">  See  pag.  dd. 
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If  the  ftieriff  be  not  an  indifferent  perfon ;  as  if  he  be  a 
party  in  the  fuit,  or  be  related  by  either  blood  or  affinity  to 
cither  of  the  parties,  he  is  not  then  trufted  to  return  the  jury, 
but  the  venire  fliall  be  dire£led  to  the  coroners,  who  in  this, 
as  in  many  other  inflances,  are  the  fubftitutes  of  the  Iheriff, 
to  execute  procefs  when  he  is  deemed  an  improper  perfon.  If 
any  exception  lies  to  the  coroners,  the  venire  (hall  be  directed 
to  two  clerks  of  the  court,  or  two  perfons  of  the  county 
named  by  the  court,  and  fworn  °.  And  thefe  two,  who  are  [  355  ] 
called  eliforsj  or  electors,  fliall  indifferently  name  the  jury, 
and  their  return  is  final }  no  challenge  being  allowed  to  their 
array. 

Let  us  now  paufe  awhile,  and  obferve  (with  fir  Matthew 
Hale  °)  in  thefe  firft  preparatory  ftages  of  the  trial,  how  admi- 
rably this  conftitution  is  adapted  and  framed  for  the  invefti- 
gation  of  truth  beyond  any  other  method  of  trial  in  the  world. 
For,  firft,  the  perfon  returning  the  j  urors  is  a  man  of  fome 
fortune  and  conCequence  ;  that  fo  he  may  be  not  only  the  lefs 
tempted  to  commit  wilful  errors,  but  likewife  be  refponfible 
for  the  faults  of  either  himfelf  or  his  officers :  and  he  is  alfo 
,  bound  by  the  obligation  of  an  oath  faithfully  to  execute  his 
duty.  Next,  as  to  the  time  of  their  return :  the  panel  is  re- 
turned to  the  court  upon  the  original  venire,  and  the  jurors 
are  to  be  fummoned  and  brought  in  many  weeks  afterwards 
to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors, 
and  of  their  fufficiency  or  infufficiency,  charafters,  connec- 
tions, and  relations,  that  fo  they  may  be  challenged  upon  juft 
caufe ;  while  at  the  fame  time  by  means  of  the  compulfory 
procefs  (of  di/iringast  or  habeas  corpora)  the  caufe  is  not  like 
to  be  retarded  through  defeft  of  jurors.  Thirdly,  as  to  the 
place  of  their  appearance :  which  in  caufes  of  weight  and 
confequence  is  at  the  bar  of  the  court ;  but  in  ordinary  cafes 
at  the  affifes,  held  in  the  county  where  the  caufe  of  aftion 
arifes,  and  the  witneffes  and  jurors  live :  a  provifion  moft 
excellently  calculated  for  the  faving  of  expenfe  to  the  parties. 

°  Fortefc.  dt  Laud.  LL,  c.  85 .    Co.  Litt.  58.  •  Hift.  C  L.  c.  1 9. 
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For  though  the  preparation  of  the  caufes  in  point  of  plead- 
ing is  tranfa<Jied  at  Weftminfter,  whereby  the  order  and 
uniformity  of  proceeding  is  preferved  throughout  the  king- 
dom, and  multiplicity  of  forms  is  prevented ;  yet  this  is 
no  great  charge  or  trouble,  one  attorney  being  able  to  tranfaft 
the  bufinefs  of  forty  clients.  But  the  troublcfome  and  moft 
expenfive  attendance  is  that  of  jurors  and  witnefles  at  the 
trial ;  which  therefore  is  brought  home  to  them,  in  the  coun- 
try where  moft  of  them  inhabit.  Fourthly,  the  perfons  before 
C  356  ~\ivhofn  they  are  to  appear,  and  before  whom  the  trial  is  to 
be  held,  are  the  judges  of  the  fuperior  court,  if  it  be  a  trial 
at  bar :  or  the  judges  of  afSfe,  delegated  from  the  courts  at 
Weftminfter  by  the  king,  if  the  trial  be  held  in  the  country: 
perfons,  whofe  learning  and  dignity  fecure  their  jurifdi^ion 
from  contempt,  and  the  novelty  and  very  parade  of  whofe 
appearance  have  no  fmall  influence  upon  the  multitude.  The 
very  point  of  their  being  ftrangers  in  the  county  is  of  infinite 
fervice,  in  preventing  thofe  factions  and  parties,  which  would 
intrude  in  every  caufe  of  moment,  were  it  tried  only  before 
perfons  refident  on  the  fpot,  as  juftices  of  the  peace,  and  the 
like.  And,  the  better  to  remove  all  fufpicion  of  partiality, 
it  was  wifely  provided  by  the  ftatutes  4  Edw,  III.  c.  a.i 
8  Ric.  II.  c.  2.  and  33  Hen.  VIII.  c.  24.  that  no  judge  of* 
afEfe  {hould  hold  pleas  in  any  county  wherein  he  was  bom 
or  inhabits  (a).  And,  as  this  conftitution  prevents  party  and 
fa^ion  from  intermingling  in  the  trial  of  right,  fo  it  keeps 
•both  the  rule  and  the  adminiftration  of  the  laws  uniform. 
Thefe  juftices,  though  thus  varied  and  (hifted  at  every  afllfes, 
are  all  fworn  to  the  fame  laws,  have  had  the  fame  education, 
have  purfued  the  fame  ftudies,  eonverfe  and  confult  together, 
communicate  their  decifions  and  refolutions,  and  prefide  in 
thofe  courts  which  are  mutually  conne£led  and  their  judg- 
ments blended  together,  as  they  are  interchangeably  courts 
of  appeal  or  advice  to  each  other.  And  hence  their  adminif- 
tration of  juftice  and  condudi  of  trials  are  confonant  and 


(2)  Sec  page  60,  note  8,  ante. 
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uniform;  whereby  that  confufion  and  contrariety  arc  avoided, 
which  would  naturally  arife  fr6m  a  variety  of  uncommuni- 
cating  judges,  or  from  any  provincial  eftablifhment.  But 
let  us  now  return  to  the  affifes. 

WheiJ  the  general  day  of  trials  is  fixed,  the  plaintiff  or 
his  attorney  muft  bring  down  the  record  to  the  affifes,  and 
enter  it  with  the  proper  officer,  in  order  to  it's  being  called 
on  in  courfe.  If  it  be  not  fo  entered,  it  cannot  be  tried ; 
therefore  it  is  in  the  plaintifFs  breaft  to  delay  any  trial  by  not 
Carrying  down  the  record :  unlefs  the  defendant,  being  fear- 
ful of  fuch  neglect  in  the  plaintiff,  and  willing  to  difcharge 
himfelf  from  the  aftion,  will  himfelf  undertake  to  bring  on 
the  trial,  giving  proper  notice  to  the  plaintiff.  Which  pro-[  357  ] 
ceeding  is  called  the  trial  hy  provifo;  by  reafon  of  the  claufe 
then  inferted  in  the  fheriff 's  venire^  viz.  "  provifoy  provided 
"  that  if  two  Writs  come  to  your  hands,  (that  is,  one  from 
"  the  plaintiff  and  another  from  the  defendant,)  you  (hall  ex- 
**  ecute  only  one  of  them."  But  this  practice  hath  begun  to 
be  difufed,  fince  the  ftatute  14  Geo.  II.  c.  17.  which  enafts, 
that  if,  after  ifTue  joined,  the  caufe  is  not  carried  down  to  be 
tried  according  to  the  courfe  of  the  court,  the  plaintiff  fhall 
be  efleemed  to  be  nonfuited,  and  judgment  fhall  be  given  for 
the  defendant  as  in  cafe  of  a  nonfuit.  In  cafe  the  plaintiflF 
intends  to  try  the  caufe,  he  is  bound  to  give  the  defendant 
(if  he  lives  within  forty  miles  of  London)  eight  days  notice 
of  trial ;  and,  if  he  lives  at  a  greater  diflance,  then  fourteen 
days  notice,  in  order  to  prevent  furprize  :  and  if  the  plaintiff 
then  changes  his  mind,  and  does  not  countermand  the  notice 
fix  days  before  the  trial,  he  fhall  be  liable  to  pay  cofts  to  the 
defendant  for  not  proceeding  to  trial,  by  the  fame  lafl  nicn- 
tioned  ftatute  (3).   The  defendant,  however,  or  plaintiff,  may, 

( 3 )  The  flatute  only  requires  ten  days  notice ;  but  at  the  fit- 
tings in  London  and  Weftminfter,  the  former  praftice  of  fourteen 
days  notice  was  ftill  continued.  But  in  all  country  caufes  ten  days 
notice  is  fufficient ;  as  where  the  commifUon  day  is  upon  the  fif- 
teenth of  any  month,  notice  of  trial  mufl  be  given  on  or  before 
the  fifth.  Impey*s  Prac.  3.05.  If  the  defendant  refides  within 
forty  miles  of  London,  and  if  the  caufe  is  to  be  tried  at  the  fittings 
»  D  d  2  in 
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upon  good  caufc  fliewn  to  the  court  above,  as  upon  abfence 
or  ficknefs  of  a  material  witnefs,  obtain  leave  upon  motion 
to  defer  the  trial  of  the  caufe  till  the  next  aflifes  (4). 

But  we  will  now  fuppofe  all  previous  fteps  to  be  regularly 
fettled,  and  the  caufe  to  be  called  on  in  court.  The  record 
is  then  handed  to  the  judge,  to  perufe  and  obferve  the  plead- 
ings, and  what  iflues  the  parties  are  to  maintain  and  prove, 
while  the  jury  is  called  and  fworn.  To  this  end  the  fherifF 
returns  his  compulfive  procefs,  the  writ  of  habeas  corpora^  or 
diftringast  with  the  panel  of  jurors  annexed,  to  the  judge's 
officer  in  court.  The  jurors  contained  in  the  panel  are 
eidher  fpecial  or  common  jurors.  Special  juries  were  originally 
introduced  in  trials  at  bar,  when  the  caufes  were  of  too  great 
nicety  for  the  difcufGon  of  ordinary  freeholders ;  or  where 
the  flieriff  was  fufpedled  of  partiality,  though  not  upon  fuch 
apparent  caufe  as  to  warrant  an  exception  to  him.  He 
is  in  fuch  cafes,  upon  motion  in  court  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other  proper  officer 
with  his  freeholder's  book  ;  and  the  officer  is  to  take  indiffer- 
r  3-g  -lently  forty-eight  of  the  principal  freeholders  in  the  prefence 
of  the  attornies  on  both  fides :  who  are  each  of  them  to  ftrike 
off  twelve,  and  the  remaining  twenty-four  are  returned  upon 
the  panel.  By  the  ftatute  3  Geo.  II.  c.  25.  either  party  is 
entitled  upon  motion  to  have  a  fpecial  jury  ftruck  upon  the 

in  London  or  Weftminfter,  then  two  days  notice  of  countermand, 
before  it  is  to  be  tried,  is  fufficient.     i  Cromp.  Prac.  220. 

(4)  Where  there  have  been  no  proceedings  within  four  terms, 
a  full  term's  notice  of  trial  muft  be  given  previous  to  the  aflifes  or 
fittings  ( I  Cromp.  Prac.  217.),  unlefs  the  caufe  has  been  delayed  by 
the  defendant  himfelf,  by  an  injunAion  or  other  means.  2  BI.  Rep. 
784.  ^T.  R.  530.  If  the  defendant  proceeds  to  trial  hy  provi/o, 
he  muft  give  the  fame  notice  as  would  have  been  required  from  the 
plaintiff,  i  Cromp.  Prac.  219.  Sometimes  the  courts  impofe  it 
as  a  condition  upon  the  defendant,  that  he  fhall  accept  Jhort  notice 
of  trial,  which  in  country  caufes  {hall  be  given  at  the  leaft  four 
days  before  the  commifiion  day,  one  day  being  exclufive,  and  the 
other  inclufive.  3  T.  R.  660.  But  in  town  caufes,  two  days  notice 
feems  to  be  fufficient  in  fuch  a  cafe.    TidJ,  250. 

trial 
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trial  of  any  iflue  (5),  as  well  at  the  ai&fes  as  at  bar ;  he  pay- 
ing the  extraordinary  expenfe,  unlefs  the  judge  will  certify 
(in  purfuance  of  the  ftatute  24  Geo.  II.  c.  18.)  that  the  caufe 
required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  flierifF  according 
to  the  dire£tions  of  the  ftatute  3  Geo.  IT.  c.  25.  which  ap- 
points that  the  flierifF  or  officer  fliall  not  return  a  feparate 
panel  for  every  feparate  caufe,  as  formerly ;  but  one  and  the 
fame  panel  for  every  caufe  to  be  tried  at  the  fame  affifes  con- 
taining not  lefs  than  forty-eight,  nor  more  than  feventy-two 
jurors :  and  that  their  names  being  written  on  tickets,  fliall 
be  put  into  a  box  or  glafs ;  and  when  each  caufe  is  called, 
twelve  of  tliefe  pcrfons,  whofe  names  fhall  be  firft  drawn 
out  of  the  box,  fliall  be  fworn  upon  the  jury,  unlefs  abfent, 
challenged,  or  excufed  -,  or  unlefs  a  previous  view  of  the  meC- 
fuages,  lands,  or  place  in  quefliion,  fliall  have  been  thought 
neceflary  by  the  court  p  :  in  which  cafe  fix  or  more  of  the 
jurors,  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
a  judge  or  other  proper  officer  of  the  court,  fliall  be  appointed 
by  fpecial  writ  of  habeas  corpora  or  di/iringas  to  have  the  mat- 
ters in  queftion  fliewn  to  them  by  two  perfons  named  in  the 
writ ;  and  then  fuch  of  the  jury  as  have  had  the  view,  or  fo 
many  of  them  as  appear,  fliall  be  fworn  on  the  inquefl:  pre- 
vious to  any  other  jurors.  Thefe  adls  are  well  calculated  to 
reftrain  any  fufpicion  of  partiality  in  the  flieriff,  or  any  tam- 
pering with  the  jurors  when  returned,  r      • 

As  the  jurors  appear,  when  called,  they  fliall  be  fworn, 
unlefs  challenged  by  either  party.  Challenges  are  of  two 
forts }  challenges  to  the  arrayy  and  challenges  to  the  polls, 

f  Sut.  4  Ann.  c.  16. 

(5)  As  well  in  indiftments  and  informations  for  mifdemeanors, 
as  in  civil  aftions.  But  there  cannot  be  a  fpecial  jury  in  cafes  of 
treafon  or  felony,  for  the  party  muft  have  the  advantage  of  making 
twenty  peremptory  challenges  in  a  profecution  for  felony,  and 
thirty -five  in  the  cafe  of  high  treafon.     21  Vinert  301. 

How  treafon  and  felony  may  be  tried  in  the  court  of  nifi  prius, 
fee  4th  vol.  309.  n,  3.  How  a  tales  may  be  prayed,  fee  p.  364. 
n.  8.  poft. 

D  d  3  Chai- 


359  Private  Book  III. 

Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  are  arrayed  or  fet  in  order 
by  the  flieriflF  in   his  return  ;  and  they  may  be  made  upon 
account  of  partiality  or  fome  default  in  the  fherifF,  or  his 
under-officer  who  arrayed  the  panel.     And  generally  fpeak- 
ing,  the  fame  reafons  that  before  the  awarding  the  venire 
were  fufficient  to  have  directed  it  to  the  coroners  or  elifors, 
will  be  alfo  fufficient  to  quafh  the  array,  when  made  by  a 
perfon  or  officer  of  whofe  partiality  there  is   any  tolerable 
ground    of    fufpicion.     Alfo,  though  there  be  no  perfonal 
obje£lion  againft  the  (heriff,  yet  if  he  arrays  the  panel  at  the 
nomination,  or  under  the  direction  of  either  party,  this  is 
good  caufe  of  challenge  to  the  array.     Formerly,  if  a  lord 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was 
returned  upon  the  jury,  it  was  a  caufe  of  challenge  to  the 
array «  :  but  an  unexpe6led  ufe  having  been  made  of  this 
dormant  privilege  by  a  fpiritual  lord',  it  was  abolifhed  by 
ilatute  24  Geo.  II.  c.  18.     But  flill,  in  an  attaint,  a  knight 
muft  be  returned  on  the  jury  '.     Alfo,  by  the  policy  of  the 
antientlaw,  the  jury  was  to  come  de  vicintto,  from  the  neigh- 
bourhood of  the  vill  or  place  where  the  caufe  of  a(^ion  was 
laid  in  the  declaration  :  and  therefore  fome  of  the  jury  were 
oblige  to  be  returned  from  the  hundred  in  which  fuch  vill 
lay }  and,  if  none  were  returned,  the  array  might  be  chal- 
lenged for  defeft  of  hundredors.     Thus  the  Gothic  jury,  or 
nembdoj  was  alfo  colle£led  out  of  every  quarter  of  the  coun- 
try: '*  binoSf  irinos,  vel  etiamfemsy  ex  ftngulis  territorii  qua- 
"  drantibus  ^"     For,  living  in  the  neighbourhood,  they  were 
properly  the  very  country,  or  pais,  to  which  both  parties  had 
appealed  ;  and  were  fuppofed  to  know  beforehand  the  cha- 
ra£lers  of  the  parties  and  witnefles,  and  therefore  they  better 
knew  what  credit  to  give  to  the  fadls  alleged  in  evidence. 
But  this    convenience    was   overbalanced  by  another  very 
natural  and  almoil  unavoidable  inconvenience ;  that  jurors, 
coming  out  of  the  immediate  neighbourhood,  would  be  apt 

'  Co.  Liu.  \i^  Selden  baronage. IL  11.     *  Co.  Litt.  156. 
'  K.    V.    5ifliop   of    Worceftw,     M.     '  Stiernhook  (fcjur«  fi^ift.  i.  l.  c,  4. 
33  Geo.  n.  9.  B. 

to 
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to  intermix  their  prejudices  and  partialities  in  the  trial  of 
right.    And  this  our  law  was  fo  fenfible  of,  that  it  for  a  long 
tinae  has  been  gradually  relinquifliing  this  praCkice }  the  num- 
ber of  neceflary  hundredors  in  the  whole  panel,  which  in  the 
reign  of  Edward  III.  were  conftantly^x  S  being  in  the  time 
of  Fortcfcue  "  reduced  to  four.  Afterwards  indeed  the  ftatute 
35  Hen.  VIII.  c.  6.  reftored  the  antient  number  of  Jix,  but 
that  claufe  was  foon  virtually  repealed  by  ftatute  27  Eliz. 
c.  6.  which  required  only  two.     And  fir  Edward  Coke  *  alfo 
gives  us  fuch  a  variety  of  circumftances,  whereby  the  courts 
permitted  this  neceflary  number  to  be  evaded,  that  it  appears 
they  were  heartily  tired  of  it.     At  length,  by  ftatute  4  &  5 
Ann.  c.  16.  it  was  entirely  abolifhed  upon  all  civil  a£lions> 
except  upon  penal    ftatutes ;    and  upon  thofe  alfo  by  the 
34  Geo.  II.  c.  18.  the  jury  being  now  only  to  come  de  corport 
comitaiuSi  from  the  body  of  the  county  at  large,  and  not  de 
vieineto,  or  from  the  particular  neighbourhood.     The  array 
by  the  antient  law  may  alfo  be  challenged,  if  an  alien  be  party 
to  the  fuit,  and,  upon  a  rule  obtained  by  his  motion  to  the 
court  for  a  jury  de  medietate  linguae,  fuch  a  one  be  not  re- 
turned by  the  flierifF,  purfuant  to  the  ftatute  iSEdw.III* 
C.13.  enforced  by  8  Hen.  VI.  c.29.  which  enaft,  that  where 
either  party  is  an  alien  born,  the  jury  (hall  be  one  half  deni- 
zens, and  the  other  aliens  (if  fo  many  be  forthcoming  in  the 
place),  for  the  more  impartial  trial  j  a  privilege  indulged  to 
ftrangers  in  no  other  country  in  the  world ;  but  which  is  as 
antient  with  us  as  the  time  of  king  Ethelred,  in  whofe  ftatute 
de  monticolis  WaUiaCy  (then  aliens  to  the  crown  of  England,) 
cap.^.  it  is  ordained,  that  "  duodeni  legates  homines,  quorum 
**  fex  Walli  etfex  Angli  erunt,  Anglis  et  Wallis  jus  dicunto." 
But  where  both  parties  are  aliens,  no  partiality  is  to  be  pre- 
fumed  to  one  more  than  another ;  and  therefore  it  was  re- 
folved  foon  after  the  ftatute  8  Hen.  VI.  *  that  where  the  ifTue 
is  joined  between  two  aliens  (unlefs  the  plea  be  had  before 
the  mayor  of  the  ftaple,  and  thereby  fubjeft  to  the  reftric- 
tions  of  ftatute  27  Edw.  III.  ft.  2.  c.  8.)  the  jury  {hall  all  be 
denizens.     And  it  now  might  be  a  queftion,  how  far  the 

'  GUb.  Hift.C.P.  e.8.  "1  Inft.  I57. 

"  de  Laud.  LL.  c,  23.  "  Yearb.  3i  Hen.  VI.  4. 

D  d  4  ftatute 
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'ftatute  3  Geo.  II.  c;  25.  (before  referred  to)  hath  in  civil 
caufes  undefignedly  abridged  this  privilege  of  foreigners,  by 
the  pofitive  directions  therein  given  concerning  the  manner 
of  impanelling  jurors,  and  the  perfons  to  be  returned  infuch 
panel.  So  that  (unlefs  this  ilatute  is  to  be  conftrued  by  the 
fame  equity  which  the  ftatute  8  Hen.  VI.  c.  29.  declared  to 
he  the  rule  of  interpreting  the  ftatute  2  Hen.  V.  ft.  2.  c.  3. 
concerning  the  landed  qualification  of  jurors  in  fuits  to  which 
aliens  were  parties)  a  court  might  perhaps  hefitate,  whether  it 
has  now  a  power  to  diredt  a  panel  to  be  returned  de  medietate 
linguae,  and  thereby  alter  the  method  prefcribed  for  ftriking  a 
fpecial  jury,  or  ballotting  for  common  jurors. 

Challenges  to  the  polls,  in  capita,  are  exceptions  to 
particular  jurors  ;  and  feem  to  anfwer  the  recufatiojudicis.m 
the  civil  and  canon  laws  :  by  the  conftitutions  of  which  a 
judge  might  be  refufed  upon  any  fufpicion  of  partiality  *. 
By  tlie  laws  of  England  alfo,  in  the  times  of  Bradlon  1  and 
Fleta  ^,  a  judge  might  be  refufed  for  good  caufe  ;  but  now 
the  law  is  otherwife,  and  it  is  held  that  judges  and  jufticcs 
cannot  be  challenged*.  For  the  law  will  not  fuppofe  a  pof- 
fibility  of  bias  or  favour  in  a  judge,  who  is  already  fworn  to 
adminifter  impartial  juftice,  and  whofe  authority  greatly  de- 
pends upon  that  prefumption  and  idea.  And  (hould  the  fa£t 
at  any  time  prove  flagrantly  fuch,  as  the  delicacy  of  the  law 
will  not  prefume  beforehand,  there  is  no  doubt  but  that  fuch 
mifbehaviour  would  draw  down  a  heavy  cenfure  from  thofe 
to  whom  the  judge  is  accountable  for  his  conduft.. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges 
of  fadt)  are  reduced  to  four  heads  by  fir  Edward  Coke  ^  : 
propter  honoris  reJpeEtum  ;  propter  defeElum  ;  propter  affeSium  ; 
and  propter  dtliSum. 

I.  Propter  honoris  refpeBum  ;  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  party, 
or  he  may  challenge  himfelf . 


«  Cod.  8. 1. 16.    Decretd.  I.  2.  t.iB.       '  L6.  c.37. 

c.  38.  *  »  Co.  LitU  -i94. 

f  1.5,  C.15,  *  llnft,  156. 
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2,  Propter  defeBum  j  as  if  a  juryman  be  an  alien  born,  this 
is  defect  of  birth  ;  if  he  be  a  Have  or  bondman,  this  is  defe£t 
of  liberty,  and  he  cannot  be  liher  et  legalis  homo.     Under  the 
word  homo  alfo,  though  a  name  common  to  both  fexes,  the 
female  is  however  excluded,  propter  defeElum  fexus :  except 
when  a  widow  feigns  herfelf  with  child,  in  order  to  exclude 
the  next  heir,  and  a  fuppofititious  birth  is  fufpec^ed  to  be 
intended  ;  then  upon  the  writ  de  ventre  ittfpiciendoi  a  jury  of 
women  is  to  be  impanelled  to  try  the  queftion,  whether  with 
child  or  not<=.     But  the  principal  deficiency  is  defe£l   of 
eftate,  fufficient  to  qualify  him  to  be  a  juror.     This  depends 
upon  avarietyof  ftatutes.  And,firft,bytheftatute  of  Weftm.2. 
13  Edw.  I.  c.  38.  nonc^  {hall  pafs  on  juries  in  affizes  within 
the  county,   but  fuch  as  may  difpend  los.  by  the  year  at  the 
lead  }  which  is  increafed   to  40/.  by  the  ftatute  21  Edw.  I, 
ft.  1.  and  2  Hen.  V.  ft.  2.  c.  3.     This  was  doubled  by  the 
ftatute  27  Eliz.  c.  6.  which  requires  in  every  fuch  cafe  the 
jurors  to  have  eftate  of  freehold  to  the  yearly  value  of  4/.  at 
the  leaft.     But,   the  value  of  money  at  that  time  decreafing 
very  confiderably,  this  qualification  was  raifed  by  the  ftatute 
j6  &  17  Car.  II.  c.  3.  to  20/.  per  annum,  which,  being  only 
a  temporary  a£l,  for  three  years,  was  fuffered  to  expire  with- 
out renewal,  to  the  great  debafement  of  juries.     However  by 
the  ftatute  4  &  5  W.  &  M.  c.  24.  it  was  again  raifed  to 
10/.  per  annum  in  England  and  61.  in  Wales,  of  freehold  lands 
or  copyhold;  which  is  the  firft  time  that  copyholders  (as  fuch) 
were  admitted  to  ferve  upon  juries  in  any  of  the  king's  courts, 
though  they  had  before  been  admitted  to  ferve  in  fome  of  the 
(heriff^s  courts,  by  ftatutes  i  Ric.  III.  c.  4.  and  9  Hen.  VII. 
c.  13.  And,  laftly,  by  ftatute  3  Geo.  II.  c.  25.  any   leafe- 
holder  for  the  term  of  five  hundred  years  abfolute,  or  for  any 
term  determinable  upon  life  or  lives,  of  the  clear  yearly  value 
of  20/.  per  annum  over  and  above  the  rent  refcrved,  is  quali- 
fied to  ferve  upon  juries  (6).     When  the  jury  is  de  medietate 

=  Cro.  Eliz.  566. 


(6)  Upon  account  of  the  fmall  number  of  freeholders  in  the 
county  of  Middlefex,  and  the  frequent  occafions  for  juries  at  Weft- 

minfter 
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iinguae,  that  is^  one  moiety  of  the  Englifh  tongue  or  nation, 
and  the  other  of  any  foreign  one,  no  want  of  lands  (hall  be 
r  26^  ]  caufe  of  challenge  to  the  alien  ;  for,  as  he  is  incapable  to  hold 
any,  this  would  totally  defeat  the  privilege  ". 

3.  JuiLORs  may  be  challenged  propter  a^effum,  for  fuf« 
picion  of  bias  or  partiality.  This  may  be  either  a  principal 
challenge,  or  to  the  favour,  A  principal  challenge  is  fuch, 
"  where  the  caufe  afiigned  carries  with  it  prima  facie  evident 
marks  of  fufpicion,  either  of  malice  or  favour :  as,  that  a 
juror  is  of  kin  to  either  party  within  the  ninth  degree  *i  that 
he  has  been  arbitrator  on  either  fide  \  that  he  has  an  intereft 
in  the  caufe  \  that  there  is  an  action  depending  between  him 
and  the  party  ;  that  he  has  taken  money  for  his  verdi£k ;  that 
he  has  formerly  been  a  juror  in  the  fame  caufe  ;  that  he  is  the 
party's  matter,  fervant,  counfellor,  fteward,  or  attorney,  or  of 
the  fame  fociety  or  corporation  with  him  '•  all  thefe  are  prin- 
cipal caufes  of  challenge  •,  which,  if  true,  cannot  be  over- 
ruled, for  jurors  mull  be  omni  exceptione  majtres.  Challenges 
to  the  favour,  are  where  the  party  hath  no  principal  challenge : 
but  objedls  onlyfome  probable  circumitancesof  fufpicion^as 

<*  See  ftat.  2  Hen.  V.  ft.  2.  c.  8,     8  Hen.  VI.  c.  29.  *  Finoh.  L.  401. 


minfter  in  that  county,  it  was  enafted  by  4  Geo.  II.  e.  7.  that  a 
leefeholder  for  any  number  of  years,  if  the  improved  annual  value 
of  his  leafe  be  50/.  above  all  ground-rents  and  other  refer- 
vations,  fhall  be  liable  to  ferve  upon  juries  for  that  county.  By 
the  3  Geo.  II.  c.  25.  perfons  impanelled  upon  any  jury  within  the 
city  of  London  ftiall  be  houfeholders,  and  poffeffed  of  fome  eftate 
either  real  or  perfonal  of  the  value  of  100/. 

It  is  one  of  the  claufes  in  the  bill  of  rights  that  jurors  which 
pafs  upon  men  in  trials  for  high  treafon  ought  to  be  freeholders. 

\   W.^  M.f.2.   C.2. 

But  any  freehold  is  fufficient,  if  he  has  copyhold  befides,  fo  that 
the  whole  amounts  to  10/.  per  annum.     Fojl,  7. 

But  fince  the  4  &  5  W.  &  M.  c.  24.  it  does  not  feem  necef- 
fary  that  jurors  in  other  criminal  trials  ihould  be  freeholders. 

acquaintance 
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acquaintance  and  the  like  ^  ;  the  validity  of  which  muft  be 
left  to  the  determination  of  triors,  whofe  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triors, 
in  cafe  the  firft  man  called  be  challenged,  are  two  indifferent 
perfons  named  by  the  court ;  and  if  they  try  one  man  and 
find  him  indifferent,  he  fhall  be  fwom  5  and  then  he  and  the 
two  triors  (hall  try  the  next  j  and  when  another  is  found  in- 
different and  fwom,  the  two  triors  fhall  be  fuperfedcd,  and 
the  two  firft  fwom  on  the  jury  fhall  try  the  reft '. 

4.  Challenges  propter  deliSlum  are  for  fome  crime  or 
raifdemefnor,  that  affeds  the  juror's  credit  and  renders  him 
infamous.  As  for  a  convidlion  of  treafon,  felony,  perjury,  or 
confpiracy ;  or  if  for  fome  infamous  offence  he  hath  received 
judgment  of  the  pillory,  tumbrel,  or  the  like  ;  or  to  be 
branded,  whipt,  or  fligmatized ;  or  if  he  be  outlawed  or  [  364  ] 
excommunicated,  or  hath  been  attainted  of  falfe  verdi£l, 
praemunire,  or  forgery  ;  or  laftly,  if  he  hath  proved  recreant 
when  cliampion  in  the  trial  by  battel,  and  thereby  hath  lofl 
his  liberam  legem.  A  juror  may  himfelf  be  examined  on  oath 
of  voir  dire,  veritatem  dicere,  with  regard  to  fuch  caufes  of 
challenge,  as  are  not  to  his  difhonour  or  difcredit ;  but  not 
with  regard  to  any  crime,  or  any  thing  which  tends  to  his 
difgrace  or  difadvantage  ••. 

Besides  thefe  challenges,  which  are  exceptions  againfl 
the  fitnefs  of  jurors,  and  whereby  they  may  be  excluded  from 
fervingj  there  are  alfo  other  caufes  to  be  made  ufe  of  by  the 
jurors  themfelves,  which  are  matter  of  exemption ;  whereby 
their  fervice  is  excufed,  and  not  excluded.  As  by  ftatute  Wefl .  2. 
13  £dw.  I.  c.  38.  fick  and  decrepit  perfons,  perfons  notcom- 
morant  in  the  county,  and  men  above  feventy  years  old  ;  and 
by  the  ftatute  of  7  &  8  W.  III.  c.  32.  infants  under  twenty- 
one.  This  exemption  is  alfo  extended  by  divers  ftatutes, 
cuftoms,  and  charters^  to  phyficians  and  other  medical  per- 

'  In  the  ntmMa,  or  jury  of  the  an-  "  caufa   tres  repudiari :    ftiam  plurts 

ticnt  Gotha,  three  challenges  only  were  "  ex   caufa  pratgndnti   et  manifejta." 

allowed  to  the  fnyour,  but  the  principal  (Stiernhook,  I.  \.  c,  4.) 

challenges  were  indefinite.      "  Licehat  *  Co,  Litt.  15S. 

**  pdam  excipfre,  tt  femptr  exprohabUi  "  Ihid.  1 58.  t. 

fons, 


3^4  Private  BookUL 

fons,  counfel,  attorneys,  officers  of  the  courts,  and  the  like  ; 
all  of  whom,  if  impanelled,  muft  (hew  their  fpecial  exemp- 
tion. Clergymen  are  alfo  ufually  excufed,  out  of  favour  and 
refpe£l  to  their  function  :  but,  if  they  are  feifcdof  lands  and  te- 
nements, they  are  in  ftri«finefs  liable  to  be  impanelled  inrefpedi 
of  their  lay-fees,  unlefs  they  be  in  the  fervice  of  the  king  or 
of  fomc  bifhop :  '*  in  obfequio  domini  regis ^  vel  alicujus  epifcopi\'* 

If  by  means  of  challenges,  or  other  caufe,  a  fufficient 
number  of  unexceptionable  jurors  doth  not  appear  at  the  trial, 
cither  party  may  pray  a  tales,  A  tales  is  a  fupply  olfuch  men 
as  are  fummoned  upon  the  firft  panel,  in  order  to  make  up 
the  deficiency.  For  this  purpofe,  a  writ  of  decern  tales^  oBo 
taleSi  and  the  like,  was  ufed  to  be  iflued  to  the  (herifF  at  com- 
mon law,  and  muft  be  ftill  fo  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  affizes  or  nift  prius,  by  vir- 
tue of  the  ftatute  35  Hen.  VIII.  c.  6.  and  other  fubfequent 
C  3^5  ]ft^tutes,  the  judge  is  empowered  at  the  prayer  of  either  party 
to  award  a  tales  de  circumjlantihus  J,  of  perfons  prefent  in 
court,  to  be  joined  to  the  other  jurors  to  try  the  caufe  ;  who 
are  liable,  however,  to  the  fame  challenges  as  the  principal 
jurors  (8).  This  is  ufually  done,  till  the  legal  number  of  twelve 

'  F.N.B.  166.     lUg.  Brev.  179.  J  Append.  No.  11.  §  4. 


(8)  Before  the  ftatute  3  Geo.  II.  c.  25.  twenty-four  different 
jurors  were  returned  for  the  trial  of  each  feparate  caufe,  in  the 
manner  of  twenty -four  fpecial  jurymen  at  prefent ;  hence  the  nc- 
ceility  of  praying  a  tales  from  the  non-attendance  of  twelve  unex- 
ceptionable perfons  in  each  panel  would  frequently  occur.  And  by 
the  7  &  8  W.  III.  c.  32.  it  was  ena6ted,  that  the  talefmen  (hould 
be  fele&ed  from  thofe  who  had  been  fummoned  in  other  panels. 
But  fince  the  prafUce  was  introduced  by  3  Geo.  II.  c.  25.  of 
impanelling  not  lefs  than  forty-eight,  nor  more  than  feventy-two, 
for  the  trial  of  all  common  caufes,  the  prorifions  of  the  ftatutes 
refpefting  a  tales  are  now  confined  in  a  great  meafure  to  fpecial 
juries.  If  a  talest  in  default  of  fpecial  jurymen,  is  prayed,  it  is  fup- 
plied  agreeably  to  the  7  &  8  W.  III.  c.  32.  from  the  panel  of 
common  jurymen.     No  isles  caa  be  prayed  where  all  the  fecial 

jurymen  are  abfent. 

By 
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be  completed  ;  in  which  patriarchal  and  apoftolical  number 
fir  Edward  G)ke  ^  hath  difcovered  abundance  of  myftery '. 

When  a  fufficient  number  of  perfons  impanelled,  or  ta/ef- 
men  appear,  they  are  then  feparately  fworn,  well  and  truly 
to  try  the  iflue  between  the  parties,  and  a  true  verdift  to  give 
according  to  the  evidence ;  and  hence  they  are  denominated 
the  jury,  jurat  a  ^  and  jurors,  fc.  juratores. 

We  may  here  again  obferve,  and  obferving  we  cannot 
but  admire,  how  fcrupuloufly  delicate,  and  how  impartially 
juft  the  law  of  England  approves  itfelf,  in  the  conllitution 
and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
teft  and  inveftigatioii  of  truth  ;  which  appears  mod  remark- 
ably, I .  In  the  avoiding  of  frauds  and  fecret  management,  by 
electing  the  twelve  jurors  out  of  the  whole  panel  by  lot. 
2.  In  it*s  caution  againft  all  partiality  and  bias,  by  quafliing 
the  whole  panel  or  array,  if  the  officer  returningis  fufpe£led 
to  be  other  than  indifferent;  and  repelling  particular  jurors, 

•^  Inft.  455.  among  the  inhabitants  of  Norway,  from 

*  Paufanias  relates,  that  at  the  trial  whom  the  NoiTnani  a$  well  as  the  Danes 

of  Mars,  for  murder,  in  the  coiirt  deno-  were  defc^nded,  a  great  veneration  was 

minated  Areopagus  from  that  incident,  paid  lo  the    number    twelve :    "  nihil 

he  was  acquitted  by  a  jury  compofed  of  "  fanHius,  vikil  anliquiusfiut ;  perinde 

twelvf  pagan  deities.     And  Dr.  Hlckes,  "  ac  Ji  in  ipfo  hoc  numero  fecreta  quae- 

who  attributes  the  Introduftion  of  this  "  dam  tjjel  religio."     {Dijfert.  epi/io- 

numler  to  the  Normans,  tells  us  that  lar.  49.)     Spelm.  Glojf.  329. 

By  the  35  Henry  VIII.  c.  6.  each  party  in  the  ifTue  in  a  civil 
aftion  joined  at  Weftminfter  may  pray  a  talesy  but  this  ftatute  did 
not  extend  to  cafes  in  which  the  king  was  a  party  ;  therefore  by 
the  4  &  5  Ph.  &  M.  it  was  enafted,  that  in  criminal  cafes  tried  by 
writ  of  nifi  prius,  any  perfon  authorized,  that  is  now  the  attorney- 
general,  or  any  profecutor  by  his  warrant,  may  pray  a  talesj  but  this 
does  not  extend  to  the  defendant ;  and  the  profecutor  of  any  penal 
aftion,  who  fues  as  well  for  the  crown  as  himfelf,  may  pray  a  tales 
without  fuch  warrant ;  and  by  the  14  Eliz.  c  9.  the  defendant  in 
thefe  penal  aAions  may  alfo  pray  a  tales. 

In  criminal  cafes,  where  the  iffue  is  joined  at  Weftminfter,  tried 
at  nifi  prius,  in  counties  palatine,  in  order  to  pray  a  tales  the  pro- 
fecutor muft  have  the  warrant  of  the  king's  attorney-general,  and 
not  of  the  attorney -general  of  the  county.     4  Burr.  2171. 

if 
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if  {jTobablc  caufc  be  (hewn  of  malice  or  favour  to  either  party. 
The  prodigious  multitude  of  exceptions  or  challenges  allowed 
to  jurors,  who  arc  the  judges  of  h€t,  amounts  nearly  to  the 
fame  thing  as  was  pra£lifed  in  the  Roman  republic,  before 
(he  loft  her  liberty  :  that  the  feleft  judges  (hould  be  appoint- 
ed by  the  praetor  with  the  mutual  confent  of  the  parties.  Or, 
r  ^66  ]**  TuIIy"  expreflcsit:  "  neminem  voluerunt  majores  noftrii  non 
"  modo  de  exi/iitnatione  eujufquamyfed  ne  pecuniaria  quidem  de  re 
'*  minima  ejje  judicem :  n'l/i  qui  inter  adverfarios  convenijjet.** 

Indeed  thcfe  feleBi  judices  bore  in  many  refpe£ts  a  re- 
markable refemblance  to  our  juries :  for  they  were  firft  re* 
turned  by  the  prsetor  ;  de  deeuria  fenaioria  confcrihuntur  :  then 
their  names  were  drawn  by  lot,  till  a  certain  number  was 
completed  :  in  urnamfortito  mittuntur,  ut  de  pluribus  necejfa- 
rius  numerus  confici  poffet :  then  the  parties  were  allowed  their 
challenges ;  po/f  urnam  permittitur  accufatori^  ac  reoj  ut  ex  illo 
numero  rejiciant  quos  putaverintftbi,  aut  inimicos  ant  ex  aliqua  re 
incommodos  fore :  next  they  ftruck  what  we  call  a  tales ,-  rejec- 
tione  celebrata,  in  eorum  locum  qui  rejeBi  fuerunt  fubfortiebatur 
praetor  alios,  quibus  ille  judicum  legitimus  numerus  compleretur  : 
laftly,  the  judges,  like  our  jury,  werefworn;  his  perfeBisy 
jurabant  in  leges  judices j  ut  obJlrilEli  religione  judicarent  ". 

The  jury  are  now  ready  to  hear  the  merits  ;  and,  to  fix 
their  attention  the  clofer  to  the  fafls  which  they  are  impa- 
nelled and  fworn  to  try,  the  pleadings  are  opened  to  them 
by  counfel  on  that  fide  which  holds  the  aflSrmative  of  the 
queftion  in  ifluc.  For  the  iffue  is  faid  to  lie,  and  proof  is 
always  firft  required,  upon  that  fide  which  affirms  the  mat- 
ter in  queftion  ;  in  which  our  law  agrees  with  the  civil  *> ; 
"  ei  incumbit  probatiOf  qui  dicit,  non  qui  negat  ;  cum  per  rerum 
*'  naturam  faBlum-negantis  probatio  nulla  ftt^  The  opening 
counfel  briefly  informs  them  what  has  been  tranfafted  in  the 
court  above  ;  the  parties,  the  nature  of  the  aftion,  the  de- 

"/wo  Cluentio.A3,  judicu /ele&i  of  the  Romans,  and  the 

■  Afcon.  in  Cic.  Ver.  1.  6.  A  learned  juries  of  the  Englifli,  that  he  is  tennpted 

writer  of  our  own,  Dr.  Pettingal,  hath  lo  conclude  that  ilie  latter  are  derived 

fhemn  in  an  elaborate  work  (publifhed  from  the  former. 

A.  D,  1769.)  fo  many  rcfemblances,  be-        •  Pf.  22.  3. 2.     Old.  4.  1 9.  23. 

tween  the  h)iaf«<  of  the  Greeks,  the 

p  claration, 
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claratioii)  the  plea,  replication,  and  other  proceedings,  and 
laftly,  upon  what  point  the  iffue  is  joined,  which  is  there 
fet  down  to  be  determined.  Inftead  of  which  p  formerly 
the  whole  record  and  procefs  of  the  pleadings  was  read  to 
them  in  Englifh  by  the  court,  and  the  matter  in  iffue  clearly  [  367  ] 
explained  to  their  capacities.  The  nature  of  the  cafe,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  counfcl  alfo  on  the  fame  fide  :  and,  when  their  evi- 
dence is  gone  through,  the  advocate  on  the  other  fide  opens 
die  adverfe  cafe,  and  fupports  it  by  evidence ;  and  then  the 
party  which  began  is  heard  by  way  of  reply. 

The  nature  of  my  prefent  defign  will  not  permit  me  to 
enter  into  the  numberlefs  niceties  and  diftindlions  of  what  is, 
or  is  not,  legal  evidence  to  a  jury  **.  I  fliall  only  therefore 
feleft  a  few  of  the  general  heads  and  leading  maxims,  relative 
to  this  point,  together  ^th  fome  obfervations  on  the  manner 
of  giving  evidence. 

And,  firflb,  evidence  fignifies  that  which  demonftratcs, 
makes  clear,  or  afcertains  the  truth  of  the  very  fa<Sl:  or  point  in 
iffue,  either  on  the  one  fide  or  on  the  other  ;  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  Therefore  upon 
an  ad^ion  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  non  eji  faBuniy  and  the  iffue  is,  whether  it  be  the 
defendant's  deed  or  no  i  he  cannot  give  a  releafe  of  this  bond 
in  evidence :  for  that  does  not  deftroy  the  bond,  and  there- 
fore does  not  prove  the  iffue  which  he  has  chofen  to  rely 
upon,  viz.  that  the  bond  has  no  exiftence. 

Again  i  evidence  in  the  trial  by  jury  is  of  two  kinds, 
either  that  which  is  given  in  proof,  or  that  which  the  jury 
may  receive  by  their  own  private  knowledge.  The  former, 
or  proofsy  (to  which  in  common  fpeech  the  name  of  evidence 
is  ufually  confined,)  are  either  written,  or  paroly  that  is,  by 

P  Fortefc.  c.  26.  out  lofing  fome  beauty  and  deftroying 

'  Thi»  is  admirably  well    performed  the  chain  of  the  whole ;  and  which  hath 

\fii  loid  chief  baron  Gilbert's  excellent  lately  been  engrafted  into  a  very  ufeful 

treatife  of  evidence  ;  a  work  which  it  is  work,    tht  introdu6Hm   to    the  law  of 

impoffible  to  abftra<Sl  or  abridge,  with-  rdjijnius,  Ato.  1767, 

word 
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word  of  mouth.     Written  proofs,  or  evidence,  are^  i.  Re- 
cords, and  2.  Antlent  deeds  of  thirty  years  (landing,  which 
prore  themfelves  (9) ;  but  3.  Modern  deeds,  and  4.  Other 
r  368  ]  writings  rauft  be  attefted  and  verified  by  ^aro/ evidence  of  wit- 
/  nefles.     And  the  one  general  rule  that  runs  through  all  the 

do^rine  of  trials  is  this,  that  the  befl  evidence  the  nature  of 
the  cafe  will  admit  of  fhall  always  be  required,  if  poflibie  to 
be  had  •,  but,  if  not  pofGble,  then  the  beft  evidence  that  can  be 
had  Ihall  be  allowed  (10).  For  if  it  be  found  that  there  is  any 

(9)  This  rule  is  laid  down  in  books  of  evidence  without  fuf- 
ficient  explanation  of  it's  principle,  or  of  the  extent  of  it's  ap- 
plication. There  feems  to  be  danger  in  permitting  a  deed  to  be 
read  merely  becaufe  it  bears  date  above  thirty  years  before  it's 
produAion,  and  in  requiring  no  evidence,  where  a  forgery  may 
be  committed  with  the  leaft  probability  of  deteftion.  Chief 
Baron  Gilbert  lays  down  that  where  poffeflion  has  gone  agreeably 
to  the  limitations  of  a  deed  bearing  date  thirty  years  ago,  it  may 
be  read  without  any  evidence  of  it's  execution,  though  the  fub- 
fcribing  witneffes  be  Hill  living.  Law  of  Ev.  94.  For  fuch 
poffeflion  affords  fo  ftrong  a  prefumption  in  favour  of  the  authen- 
ticity of  the  deed,  as  to  fuperfede  the  neceffity  of  any  other  proof 
of  the  validity  of  it's  origin,  or  of  it's  due  execution. 

The  court  of  king's  bench  have  determined  that  the  mere  pro- 
du£iion  of  a  parifti  certificate  dated  above  thirty  years  ago,  was 
fufficient  to  make  it  evidence  without  giving  any  account  of  the 
cuftody  from  which  it  was  extrafted.     5  7".  jR.  259.  .   "> 

(10)  No  rule  of  law  is  more  frequently  cited,  and.more  gene- 
rally mifconceived  than  this.  It  is  certainly  true  when  rightly  un- 
derftood  ;  but  it  is  very  limited  in  it's  extent  and  application.  It 
fignifies  nothing  more  than  that,  if  the  beft  legal  evidence  cannot 
poffibly  be  produced,  the  next  beft  /^ja/ evidence  rtiall  be  admitted. 
Evidence  may  be  divided  into  primary  and  fecondary ;  and  the 
fecondary  evidence  is  as  accurately  defined  by  the  law  as  the  pri- 
mary. But  in  general  the  want  of  better  evidence  can  never  juf- 
tify  the  admiffion  of  hearfay,  interefted  witneffes,  or  the  copies  of 
copies,  &c.  Where  there  are  exceptions  to  general  rules,  thefe 
exceptions  are  as  much  recognized  by  the  law  as  the  general  rule  ; 
and  where  boundaries  and  limits  are  eftablifhed  by  the  law  for  efery 
cafe  that  can  poffibly  occur,  it  is  immaterial  what  we  call  the  rule, 
and  what  the  exception. 

5  better 
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better  evidence  exifting  than  is  produced,  the "  very  not  pro- 
ducing it  is  a  prefumption  that  it  would  have  detedted  fomc 
falfehood  that  at  prefentis  concealed.  Thus,  in  order  to  prove 
a  leafe  for  years,  nothing  elfe  (hall  be  admitted  but  the  very 
deed  of  leafe  itfelf,  if  in  being :  but  if  that  be  pofitively  proved 
to  be  burnt  or  deftroyed,  (not  relying  on  any  loofe  negative, 
as  that  it  cannot  be  found,  or  the  like,)  then  an  attefted  copy 
may  be  produced  ;  or /oro/ evidence  be  given  of  it's  contents. 
So,  no  evidence  of  a  difcourfe  with  another  will  be  admitted, 
but  the  man  himfelf  mufl.  be  produced ;  yet  in  fome  cafes, 
(as  in  proof  of  any  general  cuftoms,  or  matters  of  common 
tradition  or  repute,)  the  courts  admit  of  hear/ay  evidence,  or 
an  account  of  what  perfons  deceafed  have  declared  in  their 
life-time :  but  fuch  evidence  will  not  be  received  of  any  par- 
ticular fa£ls  ( 1 1  )•     So  too,  books  of  account,  or  fhop-books. 


(11)  In  cafes  of  cuftoms  and  prefcriptive  rights,  hearfay  or  tra- 
ditional evidence  is  not  admitted  until  fome  inftances  of  the  cuftom 
or  exercife  of  the  right  claimed  are  firft  proved.  The  declara- 
tions of  parents  refpefting  their  marriage,  and  the  legitimacy  of 
their  children,  are  admitted  after  their  deceafe  as  evidence.  And 
hearfay  is  alfo  received ,  reipefting  pedigrees  and  the  death  of 
relations  abroad.  Bull.  N.  P.  294.  2  Efp.  784.  What  has  been 
faid  in  converfation  in  the  hearing  of  any  party,  if  not  contra- 
difted  by  him,  may  be  given  in  evidence  ;  for,  not  being  denied, 
it  amounts  to  a  fpecies  of  confeffion.  But  it  can  only  be  received 
where  it  mull  be  prefumed  to  have  been  heard  by  the  party,  and 
therefore  in  one  cafe  the  court  ftopped  the  witnefs  from  repeating  a 
converfation,  which  had  pafled  in  a  room  where  the  prifoner  was, 
but  at  the  time  while  fhe  had  fainted  away.  It  has  been  the  prac- 
tice of  the  quarter- felfions  to  admit  the  declarations  of  paupers 
refpefting  their  fettlements  to  be  received  as  evidence  after  their 
death,  or  if  living,  where  they  could  not  be  produced.  See 
3  7".  R.  707.  where  the  judges  of  the  king's  bench  were  divided 
upon  the  legaUty  of  this  praftice,  and  where  the  fubje6l  of  hearfay 
evidence  is  much  difcuffed.  For  many  years,  whilll  lord  Mansfield 
prefided  in  the  court  of  king's  bench,  the  court  were  unanimoufly 
of  opinion,  that  the  declarations  of  a  pauper  refpefling  his  fettle- 
ment  might,  after  his  death,  be  proved  and  given  in  evidence. 
When  lord  Kenyon  and  aoother  judge  were  introduced,  the  court 
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are  not  allowed  of  themfelvea  to  be  given  In  evidence  for  the 
owner ;  but  a  fervant  who  made  the  entry  may  have  recourfe 
to  them  to  refrefh  his  memory  j  and,  if  fuch  fervant  (who 
was  accuftomed  to  make  thofe  entries)  be  dead,  and  his  hand 
be  proved,  the  book  may  be  read  in  evidence ' :  for  as 
tradefmen  are  often  under  a  ncceflity  of  giving  credit  without 
any  note  or  writing,  this  is  therefore,  when  accompanied 
with  fuch  other  collateral  proofs  of  fairnefs  and  regularity  *, 

'  Law  of  mfiprius,  266.  •  Salk.  285. 


were  divided,  and  the  former  pra£Uce  prevailed;  but  when  the 
coHrt  were  entirely  changed,  they  determined  that  this  hearfay 
evidence  was  not  founded  on  any  principles  of  law,  and  that  the 
evidence  of  tlie  quarter-feflions  in  the  cafes  of  fettlement  ought  to 
be  the  fame  as  that  in  all  other  courts  in  the  trials  which  could 
refpeftively  be  brought  before  them.  2  Eq/l.  54.  &  63.  — The 
court  of  king's  bench  has  decided,  that  a  father's  declaration  of  the 
place  of  the  birth  of  his  fon  is  not  evidence  after  the  father's 
death.  8  Eq/i.  539.  But  upon  fome  future  occafion  we  fhall  en- 
deavour to  prove,  that  this  is  of  the  nature  of  pedigree,  and  ought 
to  be  admitted  as  the  father's  declaration  of  the  time  of  his  fon's 
birth,  which  has  always  been  legal  evidence.  -—  In  criminal  cafes, 
the  declarations  of  a  perfon,  who  relates  in  extremis,  or  under  an 
apprehenfioH  of  dying,  the  caufe  of  his  death,  or  any  other  mate- 
rial circumilance,  may  be  admitted  in  evidence ;  for  the  mind  in 
that  awful  ftate  is  prefumed  to  be  under  as  great  a  religious  obli- 
gation to  difclofe  the  truth,  as  is  created  by  the  adminiftration  of 
an  oath.  But  declarations  of  a  deceafed  perfon  ought  not  to  be 
received,  unlefs  the  court  is  fatisfied,  from  the  circumftances  of  the 
cafe,  that  they  were  made  under  the  imprefllon  of  approaching  diifo- 
lution.  Leach's  Cafest  400.  But  the  declarations  of  a  felon  at 
the  place  of  execution  cannot  be  received,  as  he  is  incompetent 
to  give  evidence  upon  oath  ;  and  the  fituation  of  a  dying  man  is 
only  thought  equivalent  to  that  of  a  competent  witnefs,  when  he 
if  fwom.  Ibid.  276.  By  the  i  &  2  Ph.  &  Mar.  c.  13.  depofi- 
tions  taken  before  a  juftice  of  peace  in  cafes  of  felony,  may  be 
read  in  evidence  at  the  trial,  if  the  witnefs  dies  before  the  trial. 
But  as  the  ftatute  confines  this  to  felony,  and  as  it  is  an  innova- 
tion upon  the  common  law,  it  cannot  be  extended  to  any  mifde> 
meanour.     i  St^k,  281. 

the 
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the  beft  evidence  that  can  then  be  produced.  However  this 
dangerous  fpecies  of  evidence  is  not  carried  fo  far  in  England 
as  abroad  • ;  where  a  man's  own  books  of  accounts,  by  a  dif- 
tortion  of  the  civil  law  (which  feems  to  have  meant  the  fame 
thing  as  is  pra£lifed  with  us  ')  with  the  fuppletory  oath  of 
the  merchant,  amount  at  all  times  to  full  proof.  But  as  this  [  369  ] 
kind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  upon  the  buyer  at  any  long  diftance  of  time,  the  ftatute 
7  Jac.  I.  c.  1 2.  (the  penners  of  which  feem  to  have  ima- 
gined that  the  books  of  themfelves  were  evidence  at  common 
law)  confines  this  fpecies  of  proof  to  fuch  tranfa«Slions  as 
have  happened  within  one  year  before  the  a£l ion  brought  j 
unlefs  between  merchant  and  merchant  in  the  ufual  inter- 
courfe  of  trade.  For  accounts  of  fo  recent  a  date,  if  erro- 
neous, may  more  eafily  be  unravelled  and  adjufted  (12). 

"With  regard  to  parol  evidence,  or  ivitnejfes ;  it  mud  firfl: 
be  remembered,  that  there  is  a  procefs  to  bring  them  in  by 
writ  of  fubpoena  ad  tejlijicandum :  which  commands  them, 
laying  afide  all  pretences  and  excufes,  to  appear  at  the  trial 
on  pain  of  100/.  to  be  forfeited  to  the  king;  to  which  the 
ftatute  5  Eliz.  c.  9.  has  added  a  penalty  of  10/.  to  the 
party  aggrieved,  and  damages  equivalent  to  the  lofs  fuftained 
by  want  of  his  evidence.  But  no  witnefs,  unlefs  his  reafon- 
able  expenfes  be  tendered  him,  is  bound  to  appear  at  all ; 
nor,  if  he  appears,  is  he  bound  to  give  evidence  till  fucli 
charges  are  adually  paid  him  ;  except  he  refides  within  the 
bills  of  mortality,  and  is  fummoned  to  give  evidence  within 

•  Gail,  obfervat.  2.  20.  23.  ficiunt.  {Cod.  4.  19.  5.)     Nam  exemplo 

'  Inflrumenta  domeJHca,  feu  adnola~  perniciofum  ejl,  ut  eifcripturae  credatur, 

tio,  Ji  non  aliis  qunque  adminiculis  ad-  qua    wntjquifque  JUri  adnotatione  pro- 

juventur,  ad probationem  fola  non  fuf-  pria debitorem  contjiituit.     {Ibid.  I.  7.) 


(12)  The  entries  in  the  book  of  a  perfon  deceafed,  not  connedled 
with  the  parties,  are  of  no  more  avail  than  hearfay.  But  the  books 
of  an  incumbent,  refpefting  the  tithes  of  the  pariHi,  are  evidence 
for  his  fucceffor.     5  7".  R.  123.    2  Vef./^i. 

£  e  2  .  the 
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the  fame;  This  compulfory  procefs,  to  bring  in  unwilling 
witnefTes,  and  the  additional  terrors  of  an  attachment  in  cafe 
of  difobedience,  are  of  excellent  ufe  in  the  thorough  invefti- 
gation  of  truth  (13)  :  and,  upon  the  fame  principle,  in  the 
Athenian  courts,  the  witnefles  who  were  fummoned  to  attend 
the  trial  had  the  choice  of  three  things  :  either  to  fwear  to 
the  truth  of  the  fa£t  in  queftion,  to  deny  or  abjure  it,  or  clfe 
to  pay  a  fine  of  a  thoufand  drachmas  ". 

All  witnefles,  of  whatever  religion  or  country,  that  have 
the  ufe  of  their  reafon  (14),  are  to  be  received  and  examined, 

"  Pott.  Antiq.  b.  1.  c.  21. 


•  (^3)  The  ufual  mode  of  proceeding  againft  witnefles  for  dif- 
obedience of  the  writ  of  fubpoena  is  by  the  fummary  procefs  of  an 
attachment  for  a  contempt ;  but  the  court  will  not  grant  an  at- 
tachment againft  a  witnefs,  unlefs  all  the  neceffary  expences  of  the 
journey,  and  the  witnefs's  ftay  at  the  place  of  trial,  be  tendered  at 
the  time  of  ferving  the  fubpoena.     H.  Bl.  49. 

(14)  A  Mahometan  may  be  fworn  upon  the  Alcoran,  and  a 
Gentoo  according  to  the  cuftom  of  India,  and  their  evidence  may 
be  received  even  in  a  criminal  cafe.  Leach*s  CafeSf  52.  i  Atk. 
21.  But  an  Atheift,  or  a  perfon  who  has  no  belief  or  notion  of 
a  God,  or  a  future  ftate  of  rewards  and  punifliment,  ought  not  in 
any  inftance  to  be  admitted  as  a  witnefs.     i  Atk.  45. 

I  have  known  a  witnefs  rejefted,  and  hiffed  out  of  court,  who 
declared  that  he  doubted  of  the  exiftence  of  a  God,  and  a  future 
ftate.  But  I  have  fince  heard  a  learned  judge  declare  at  nifi  prius, 
that  the  judges  had  refolved  not  to  permit  adult  witnefles  to  be 
interrogated  refpefting  their  belief  of  a  Deity  and  a  future  ftate. 
It  is  probably  more  conducive  to  the  courfe  of  juftice  that  this 
ftiould  be  prefumed  till  the  contrary  is  proved.  And  the  moft 
religious  witnefs  may  be  fcandalized  by  the  imputation,  which  the 
very  queftion  conveys. 

Quakers,  who  refufe  to  take  an  oath  under  any  form,  by  the 
7  &  8  W.  c.  34.  are  permitted  in  judicial  proceedings  to  make  a 
folemn  affirmation  ;  and  if  fuch  affirmation,  Ukc  an  oath,  is  proved 
to  be  falfe,  they  are  fubjeA  to  the  penalties  of  perjury.  But  this 
does  not  extend  to  criminal  caufes.  8  Geo.  I.  c.  6.  22  Geo.  II. 
c.  30.  and  c.  46. 

Their 
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except  fuch  as  are  infamous ^  or  fuch  as  are  interejied  in  the  event 
of  the  caufe.  All  others  are  competent  witnefles ;  though  the 
jury  from  other  circumftances  will  judge  of  their  credibility  {i^) , 


Their  affirmations  are  received  in  penal  aftions,  as  for  bribery. 
See  Atchefon  v.  Everitt,  Convp.  382.  where  this  fubjeft  is  largely 
difcufled. 

Lord  Mansfield  lays  down  generally  that  an  affirmation  is  not 
refufed  where  the  aftion,  though  in  form  of  a  criminal  action,  in 
fubftance  is  a, mere  aftion  between  party  and  party.  Lord  Mans- 
field there  laments  that  fuch  an  exception  had  been  made  by  the 
legiflature.    , 

(15)  "  The  old  cafes  upon  the  competency  of  witnefles  have 
*'  gone  upon  very  fubtle  grounds.  But  of  late  years  the  courts 
*'  have  endeavoured,  as  far  as  poffible,  confiftent  with'authorities, 
*•  to  let  the  objeAion  go  to  the  credit,  rather  than  to  the  com- 
**  petency  of  a  witnefs."     Lord  Mansfield.,  I  T.  R.  300. 

It  is  now  eftablifhed,  that  if  a  witnefs  does  not  immediately  gain 
or  lofe  by  the  event  of  the  caufe,  and  if  the  verdidl  in  the  caufe 
cannot  be  evidence  either  for  or  againft  him  in  any  other  fuit,  he 
fhall  be  admitted  as  a  competent  witnefs,  though  the  circumftances 
of  the  cafe  may  in  fome  degree  leflen  his  credibility.  Bent  v.  Baker, 
3  7".  i?.  27.     See  4  vol.  157.  n.  4. 

A  fervant  of  atradefman,  from  neceffity,  is  permitted  in  an  aAion 
by  his  matter  to  prove  the  delivery  of  goods,  though  he  hirafelf 
may  have  purloined  them ;  but  in  an  aftion  brought  againtt  the 
mafter  for  the  negligence  of  his  fervant,  the  fervant  cannot  be  a 
witnefs  for  his  mafter  without  a  releafe  j  for  his  mafter  may  after- 
wards have  his  aftion  againft  the  fervant,  and  the  verdiA  recovered 
againft  him  may  be  given  in  evidence  in  that  aftion  to  prove  the 
damage  which  the  mafter  has  fuftained.     4  T.  R.  589. 

By  the  46  Geo.  III.  c.  37.  it  is  enafted,  that  a  witnefs  cannot 
refufe  to  anfwer  a  queftion  relevant  to  the  matter  in  iflue,  the  an- 
fwering  of  which  has  no  tendency  to  accufe  himfelf,  or  to  expofe 
him  to  a  penalty  or  forfeiture,  by  reafon  only  that  the  anfwer  to 
fuch  queftion  may  eftabhfh,  or  tend  to  eftablifh,  that  he  owes  a 
debt  or  is  fubjeft  to  a  civil  fuit. 

This  ftatute  was  pafled,  becaufe  upon  a  point  which  arofe  at 
lord  Melville*s  impeachment,  the  high  Uving  authorities  of  the  law 
were  nearly  divided,  whether  a  witnefs  was  compellable  to  anfwer 

E  e  3  fuch 
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Infamous  perfons  arc  fuch  as  may  be  challenged  as  jurors, 
propter  deliBum ;  and  therefore  never  (hall  be  admitted  to  give 
evidence  to  inform  that  jury,  with  whom  they  were  too  fcan- 
dalous  to  aflbciate.  Intereftcd  witnefles  may  be  examined 
upon  a  voir  dire^  if  fufpe£ied  to  be  fecretly  concerned  in  the 
event  \  or  their  intereft  may  be  proved  in  court.  Which  laft 
is  the  only  method  of  fupporting  an  objedlion  to  the  former 
clafs :  for  no  man  is  to  be  examined  to  prove  his  own 
infamy  (16).  And  no  counfel,  attorney,  or  other  perfon, 
intruded  with  the  fecrets  of  the  caufe  by  the  party  himfclf 
fliall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of 
fuch  converfation  or  matters  of  privacy,  as  came  to  his  know- 
ledge by  virtue  of  fuch  trull  and  confidence  '(17):  but  he  may 

*  Law  of  nifi  prius,  267- 


fuch  a  queftion.  But  furely  it  was  agreeably  to  the  law  of  Eng- 
land, that  a  man  (hould  be  cooapelled  to  be  honeft,  and  where,  if  he 
avoided  the  queftion,  injuftice  would  be  done  both  between  the 
parties  before  the  court,  and  afterwards  between  the  witnefs  and 
fome  other  party. 

(i6)  A  witnefs  may  be  examined  with  regard  to  his  own 
infamy,  if  the  confeflion  of  it  does  not  fubjeft  him  to  any  future 
punifhment ;  as  a  witnefs  may  be  alked  if  he  has  not  ftood  in  the 
pillory  for  perjury.     4  T.  R.  440. 

Though  it  fhould  feem  he  may  be  afked  this  to  difcredit  his 
teftimony,  but  he  cannot  be  entirely  rejefted  as  a  witnefs  without 
the  produ6tion  of  the  record  of  convidion,  by  which  he  is  rendered 
incompetent.     8  Eafi.  77. 

(17)  But  the  principles  and  policy  of  this  rule  reftrain  it  to  that 
confidence  only,  which  is  placed  in  a  counfel  or  folicitor,  and 
which  muft  neccfTarily  be  inviolable,  where  the  ufe  of  advocates 
and  legal  afliftants  is  admitted.  But  the  purpofes  of  pubhc  juttice 
fuperfede  the  delicacy  of  every  other  fpecies  of  confidential  com- 
munication. In  the  trial  of  the  duchefs  of  Kingfton,  it  was  de- 
termined that  a  friend  might  be  bound  to  difclofe,  if  neceffary  in 
a  court  of  juftice,  fecrets  of  the  moft  facred  nature  which  one  fex 
could  repofe  in  the  other.  And  that  a  furgeon  was  bound  to  com- 
municate any  information  whatever,  which  he  was  poffeffed  of  in 

confe- 
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be  examined  as  to  mere  matters  of  fa£V,  as  the  execution  of 
a  deed  or  the  like,  which  might  have  come  to  his  knowledge 
without  being  intruded  in  the  caufe. 

One  witncfs  (if  credible)  xsfufficient  evidence  to  a  jury  of 
any  fingle  fa£ts,  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.  Yet  our  law  confiders  that 
there  are  many  tranfaclions  to  which  only  one  perfon  is  privy ; 
and  therefore  does  not  always  demand  the  teftimony  of  two, 
as  the  civil  law  univerfally  requires.  "  Unius  refponflo  teflis 
"  omnino  non  audiatur  *."  To  extricate  itfelf  out  of  which 
abfurdity,  the  modem  pra£bice  of  the  civil  law  courts  has 
plunged  itfelf  into  another.  For,  as  they  do  not  allow  a  lefs 
number  than  two  witnefles  to  the  plena  probation  they  call  the 
teftimony  of  one,  though  never  fo  clear  and  pofitive,  femi" 
plena  probatio  only,  on  whom  no  fentence  can  be  founded. 
To  make  up  therefore  the  neccflTary  complement  of  witnefles, 
when  they  have  one  only  to  a  fingle  fai^,  they  admit  the 
party  himfelf  (plaintiff  or  defendant)  to  be  examined  in  his 
own  behalf;  and  adminifter  to  him  what  is  called  ihtfupple- 
tory  oath ;  and,  if  his  evidence  happens  to  be  in  his  own 
favour,  this  immediately  converts  the  half  proof  into  a  whole 
one.  By  this  ingenious  device  fatisfying  at  once  the  forms 
of  the  Roman  law,  and  acknowledging  the  fuperior  reafonable-; 
nefs  of  the  law  of  England  :  which  permits  one  witnefs  to  [  37'  ] 
be  fufficient  where  no  more  are  to  be  had :  and,  to  avoid  all 
temptations  of  perjury,  lays  it  down  as  an  invariable  rule, 
that  nemo  teftis  ejfe  debet  in  propria  caufa.  '  , 

Positive  proof  is  always  required,  where  from  the  nature 
of  the  cafe  it  appears  it  might  pofRbly  have  been  had.  But, 
next  to  pofttive  proof,  circumjiantial  evidence  or  the  dodrinc 

'^  Cod.  4.  20.  9. 


confcquence  of  his  profeffional  attendance.  1 1  St.  Tr.  243.  246. 
And  thofe  fecrets  only,  communicated  to  a  counfel  or  attorney, 
are  inviolable  in  a  court  of  juftice,  which  have  been  intnifted  to 
them  whilft  a6Ung  in  their  refpeftive  charaders  to  the  party  as 
their  client.    4  T.  iJ.  431.  753. 

E  e  4  of 
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oi  prefumptions  muft  take  place :  for  when  the  faft  itfelf  can- 
not be  demonftratively  evinced,  that  which  comes  neareft  to 
the  proof  of  the  faft  is  the  proof  of  fuch  circutnftances  which 
either  necejfarilyy  or  ufually^  attend  fuch  fads  j  and  thefe  are 
called  prefumptions,  which  are  only  to  be  relied  upon  till  the 
contrary  be  aftually  proved.  Stabiiur  praefumptioni  dotuc 
probetur  in  contrarium  *.  Violent  prefumption  is  many  times 
equal  to  full  proof  "> ;  for  there  thofe  circumftances  appear, 
which  necejfarity  attend  the  faft.  As  if  a  landlord  fues  for 
rent  due  at  michaelmas  1754)  and  the  tenant  cannot  prove 
the  payment,  but  produces  an  acquittance  for  rent  due  at  a 
fubfequent  time,  in  full  of  all  demands,  this  is  a  violent  pre- 
fumption of  his  having  paid  the  former  rent,  and  is  equiva- 
knt  to  full  proof;  for  though  the  aftual  payment  is  not 
proved,  yet  the  acquittance  in  full  of  all  demands  is.  proved, 
which  could  not  be  without  fuch  payment ;  and  it  therefore 
induces  fo  forcible  a  prefumption,  that  no  proof  (hall  be 
admitted  to  the  contrary  *  ( 1 8).  Probable  prefumption,  arifing 
from  fuch  circumftances  as  ufually  attend  the  faft,  hath  alfo 
it's  due  weight :  as  if,  in  a  fuit  for  rent  due  in  1754,  the 
tenant  proves  the  payment  of  the  rent  due  in  1755  ;  this  will 
prevail  to  exonerate  the  tenant  *,  unlefs  it  be  clearly  (hewn 
that  the  rent  of  1754  was  retained  for  fome  fpecial  reafon, 
or  that  there  was  fome  fraud  or  miftake  :  for  otherwife  it  will 
be  prefumed  to  have  been  paid  before  that  in  1755,  as  it  is 
moft:  ufual  to  receive  firft  the  rents  of  longeft  ftanding.  Light, 
orrafh,  prefumptions  have  no  weight  or  validity  at  all  (19). 

'  G>.  Litt.  373.  2  Gilb.  evid.  161. 

r  Ibid.  6.  »&>.Du.  378. 


(18)  This  can  fcarcely  be  correft :  I  fliould  conceive  that  proof 
may  be  admitted  to  repel  all  prefumptions  whatever  ;  and  even  if  a 
receipt  fhould  be  produced  exprefsly  for  the  rent  of  the  year  1754, 
Hill  the  landlord  might  fiiew  that  it  had  been  obtained  by  miftake 
or  fraud,  and  that  no  rent  had  been  received  at  the  time. 

^(19)  It  is  difficult  to  fay  what  is  a  light  and  rafti  prefumption, 
di^jB  any  prefumption  at  all.    Any  circumftaoce  may  be  prove 

kcm 
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The  oath  admtniftered  to  the  witnefs  Is  not  only  that 
what  he  depofes  ihall  be  true,  but  that  he  (hall  alfo  depofe 
the  Hvhole  truth :  fo  that  he  is  not  to  conceal  any  part  of 
what  he  knows,  whether  interrogated  particularly  to  that  point 
or  not.    And  all  this  evidence  is  to  be  given  in  open  court,  in 
the  prefence  of  the  parties,  their  attorneys,  the  counfel,  and 
all  by-ftanders;  and  before  the  judge  and  jury:  each  party 
having  liberty, to  except  to  it's  competency,  which  exceptions 
are  publicly  dated,  and  by  the  judge  are  openly  and  publicly 
allowed  or  difallowed,  in  the  face  of  the  country :  which 
muft  curb  any  fecret  bias  or  partiality,  that  might  arife  in 
his  own  breaft.     And  if,  either  in  his  direftions  or  decifions, 
he  mis-ftates  the  law  by  ignorance,  inadvertence,  or  defign, 
the  counfel  on  either  fide  may  require  him  publicly  to  feal  a 
bUl  of  exceptions ;  dating  the  point  wherein  he  is  fuppofed  to 
err :  and  this  he  is  obliged  to  feal  by  ftatute  Weftm.  2. 
13  Edw.  I.  c.  31.  or,  if  he  refufes  fo  to  do,  the  party  may 
have  a  compulfory  writ  againft  him  •',  commanding  him  to 
feal  it,  if  the  fa6l  alleged  be  truly  ftated :  and  if  he  returns, 
that  the  fadl  is  untruly  ftated,  when  the  cafe  is  otherwife,  an 
aftion  will  lie  againft  him  for  making  a  falfe  return.     This 
bill  of  exceptions  is  in  the  nature  of  an  appeal ;  examinable, 
not  in  the  court  out  of  which  the  record  iffues  for  the  trial 
at  nj/i  priuSf  but  in  the  next  immediate  fuperior  court,  upon  a 
writ  of  error,  after  judgment  given  in  the  court  below.    But 
a  demurrer  to  evidence  fhall  be  determined  by  the  court,  out 
of  which  the  record  is  fent.     This  happens,  where  a  record 
or  other  matter  is  produced  in  evidence,  concerning  the  legal 
confequences  of  which  there  arifes  a  doubt  in  law :  in  which 

"  Reg.  Br.  182.     2  Inft.  487. 


from  which  a  fair  inference  can  be  drawn,  though  alone  it  would 
be  too  flight  to  fupport  the  ver  Jift  of  the  jury,  yet  it  may  corro- 
borate other  teftimony,  and  a  number  of  fuch  prefumptions  may 
become  of  importance.  Pojfunt  diver/a  genera  ita  conjungtt  ut  que 
Jingula  non  nocerent^  ea  univerfa  tanquam  grando  reum  opprimant. 
Matthxus  de  Crim. 

cafe 
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cafe  the  advcrfc  party  may  if  he  plcafcs  demur  to  the  whole 
evidence ;  which  admits  the  truth  of  every  fa6k  that  has  been 
alleged,  but  denies  the  fufficiency  of  them  all  in  point  of  law 
to  maintain  or  overthrow  the  iflue  *= :  which  draws  the  quef- 
tion  of  law  from  the  cognizance  of  the  jury,  to  be  decided 
(as  it  ought)  by  the  court.  But  neither  thefe  demurrers  to 
evidence,  nor  the  bills  of  exceptions,  arc  at  prefent  fo  much 
C  373  3  in  ufc  as  formerly,  fince  the  more  frequent  extenfion  of  the 
difcretionary  powers  of  the  court  in  granting  a  new  trial, 
which  is  now  very  commonly  had  for  the  mifdireflion  of  the 
judge^at  ni/i  prius. 

This  open  examination  of  witncflcs  viva  voce,  in  the 
prefence  of  all  mankind,  is  much  more  conducive  to  the 
clearing  up  of  truth  *,  than  the  private  and  fecret  examination 
taken  down  in  writing  before  an  officer,  or  his  clerk,  in  the 
ccclefiaftical  courts,  and  all  others  that  have  borrowed  their 
practice  from  the  civil  law;  where  a  witnefs  may  frequently 
depofe  that  in  private,  which  he  will  be  afhamed  to  teftify  in 
a  public  and  folemn  tribunal.  There  an  artful  or  carelefs 
fcribe  may  make  a  witnefs  fpeak  what  he  never  meant,  by 
dreffing  up  his  depofitions  in  his  own  forms  and  language  ; 
but  he  is  here  at  liberty  to  correft  and  explain  his  meaning, 
if  mifunderftood,  which  he  can  never  do  after  a  written 
depofition  is  once  taken.  Befides,  the  occaHonal  queilions 
of  the  judge,  the  jury,  and  the  counfel,  propounded  to  the 
witnefles  on  a  fudden,  will  fift  out  the  truth  much  better 
than  a  formal  fet  of  interrogatories  previoufly  penned  and 
fettled ;  and  the  confronting  of  adverfe  witnefles  is  alfo  an- 
0)ther  opportunity  of  obtaining  a  clear  difcovery,  which  can 
never  be  had  upon  any  other  method  of  trial.  Nor  is  the 
prefence  of  the  judge,  during  the  examination,  a  matter  of 
fmall  importance :  for,  befides  the  refpe£k  and  awe  with 
which  his  prefence  will  naturally  infpire  the  witnefs,  he  is 
able  by  ufe  and  experience  to  keep  the  evidence  from  wan- 
dering from  the  point  in  iffue.  In  (hort,  by  this  method  of 
examination,  and  this  only,  the  pcrfons  who  are  to  decide 

*  Co.  Litt.  n.    5  Rep.  104.  *  Hale'i  Hift.  C.  L.  154,  5,  6. 

upon 
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upon  the  evidence  have  an  opportunity  of  obferving  the  qua- 
lity, age,  education,  underftanding,  behaviour,  and  inclina- 
tions of  the  witncfs ;  in  which  points  all  perfons  mull  appear 
alike,  when  their  depofitions  are  reduced  to  writing,  and 
read  to  the  judge,  in  the  abfence  of  thofe  who  made  them ; 
and  yet  as  much  may  be  frequently  coUefted  from  the  man- 
ner in  which  the  evidence  is  delivered,  as  from  the  matter  of 
it.     Thefe  are  a  few  of  the  advantages  attending  this,  the  [  374  ] 
Englifli  way  of  giving  teftimony,  ore  fenus.     Which  was 
alfo  indeed  familiar  among  the  antient  Romans,  as  may  be 
collefted  from  Quintilian  * ;  who  lays  down  very  good  inj- 
ftrudlions  for  examining  ai>d  crofs-examining  witnefles  vivm 
voce.     And  this,  or  fomewhat  like  it,  was  continued  as  low 
as  the  time  of  Hadrian  ^ :  but  the  civil  law,  as  it  is  now 
modelled,  rejeds  all  public  examination  of  witnefles. 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own  con- 
fciences,  by  their  private  knowledge  of  fadls,  it  was  an  antient 
doftrine,  that  this  had  as  much  right  to  fway  their  judgment 
as  the  written  or  parol  evidence  which  is  delivered  in  court. 
And  therefore  it  hath  been  often  held  s,  that  though  no  proofs 
be  produced  on  either  fide,  yet  the  j.ury  might  bring  in  a  ver- 
di£t.  For  the  oath  of  the  jurors,  to  find  according  to  their 
evidence,  was  conftrued  ^  to  be,  to  do  it  according  to  the  beft 
of  their  own  knowledge.  This  feems  to  have  arifen  from  the 
antient  praftice  in  taking  recognitions  of  aflife,  at  the  firft 
introduftion  of  that  remedy  ;  the  (herifF  being  bound  to  re- 
turn fuch  recognitors  as  knew  the  truth  of  the  faft,  and  the 
recognitors,  when  fwom,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdift  according  to  their  own  per- 
fonal  knowledge,  without  hearing  extrinfic  evidence  or  receiv- 
ing any  diredion  from  the  judge  '.     And  the  fame  dbftrinc 

*  In/Hiut.  Oral.  1.5.C.7'  "  ea  quae  interrogaveras  extempore  ve- 

'  See  his  epiftle  to  Varus,  the  legate  "  rifimUiarefpmderint."  (py.  22. 5.3.) 

or  judge  of  Cilicia:  "  tu  magis  fcire  «  Yearbook,  14  Hen.VII.  29.Plowd. 

*'  potes,  quanta Jidesjithabendateftibus ;  12.  Hob.  237.     1  Lev.  87. 

"  qui,  et  cujus  dignitatis,  et  cujus  aeJU-  "  Vaugh.  148,  149. 

"  maiimis  Jint;  et,  qui  fimpUciter  vifi  '  Bra<ft.  I.  4.  tr.  1.  c.  19.  §  3.   Flet. 

"  Jint  dicere;  utrum  unum  eundemque  1, 4.  c.  9.  §  3. 

**  meditatum/ermonem  attulerint,  an  ad 

(when 
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(when  attaints  came  to  be  extended  to  trials  by  jury,  as  well  as 
to  recognitions  of  affife)  was  alfo  applied  to  the  cafe  of  com- 
mon jurors }  that  they  might  efcape  the  heavy  penalties  of  the 
attaint^  in  cafe  they  could  fiicw  by  any  additional  proof,  that 
their  verdift  was  agreeable  to  the  truth,  though  not  according 
to  the  evidence  produced ;  with  which  additional  proof  the  law 
C  375  3  prefumed  they  were  privately  acquainted,  thought  it  did  not 
appear  in  court.  But  this  doftrine  was  again  gradually  ex- 
ploded, when  attaints  began  to  be  difufed,  and  neiv  trials  in- 
troduced in  their  ftead.  For  it  is  quite  incompatible  with  the 
grounds  upon  which  fuch  new  trials  are  every  day  awarded, 
V2.  that  the  verdidl  was  given  without,  or  contrary  to,  evi- 
dence. And  therefore,  together  with  new  trials,  the  pradlice 
feems  to  have  been  firft  introduced  ^,  which  now  univerfally 
obtains,  that  if  a  juror  knows  any  thing  of  the  matter  in 
iffue,  he  may  be  fworn  as  a  witnefs,  and  give  his  evidence 
publicly  in  court. 

When  the  evidence  is  gone  through  on  both  fides,  the 
judge,  in  the  prefence  of  the  parties,  the  counfel,  and  all 
others,  fums  up  the  whole  to  the  jury  ;  omitting  all  fupcr- 
fiuous  circumftances,  obferving  wherein  the  main  queftion 
and  principal  iflue  lies,  dating  what  evidence  has  been  given 
to  fupport  it,  with  fuch  remarks  as  he  thinks  neceflary  for 
their  direction,  and  giving  them  his  opinion  in  matters  of 
law  arifing  upon  that  evidence. 

The  jury,  after  the  proofs  are  fummed  up,  unlefs  the  cafe 
be  very  clear,  withdraw  from  the  bar  to  conCder  of  their  ver- 
dift  :  and,  in  order  to  avoid  intemperance  and  caufelefs  de- 
lay, are  to  be  kept  without  meat,  drink,  fire,  or  candle,  un- 
lefs by  permiffion  of  the  judge,  till  they  are  all  unanimoufly 
agreed.  A  method  of  accelerating  unanimity  not  wholly 
unknown  in  other  conftitutions  of  Europe,  and  in  matters  of 
greater  concern.  For  by  the  golden  bull  of  the  empire ',  if, 
after  the  congrefs  is  opened,  the  eledlors  delay  the  election  of 
a  king  of  the  Romans  for  thirty  days,  they  ihall  be  fed  only 

"  Styl  233.     1  Sid.  133.  '  cL  a. 

IZ  with 
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with  bread  and  water,  till  the  fame  is  accomplKhed.  But  Jf 
our  juries  eat  or  drink  at  all,  or  have  any  eatables  about 
them,  without  confent  of  the  court,  and  before  verdiQ,  it  is 
fineable ;  and  if  they  do  fo  at  his  charge  for  whom  they  after- 
wards find,  it  will  fet  afide  the  verdift.  Alfo  if  they  fpeak 
with  either  of  the  parties  or  their  agents,  after  they  are  gone 
from  the  bar  ;  or  if  they  receive  any  frefli  evidence  in  pri-  [  575  ] 
vate  ;  or  if  to  prevent  difputes  they  caft  lots  for  whom  they 
{hall  find;  any  of  thefe  circumftances  will  entirely  vitiate 
the  verdift.  And  it  has  been  held,  that  if  the  jurors  do  not 
agree  in  their  verdlft  before  the  judges  are  about  to  leave  the 
town,  though  they  are  not  to  be  threatened  or  imprifoned  "*, 
the  judges  are  not  bound  to  wait  for  them,  but  may  carry 
them  round  the  circuit  from  town  to  town  in  a  cart  '.  This 
neceffity  of  a  total  unanimity  feems  to  be  peculiar  to  our  own 
conftitution  **;  or,  at  leaft  in  the  nembda  or  jury  of  the  antient 
Goths,  there  was  required  (even  in  criminal  cafes)  only  the 
confent  of  the  major  part  j  and  in  cafe  of  an  equality,  the 
defendant  was  held  to  be  acquitted  "^  (20). 

"  Mirr.  c.  4.  §  24.  *  See  Barrington  on  the  ftatutes,  19,  20, 21. 

"  Lih.  Aff.Jtl. 40. pi. II.  P  Stiern.  I. i.e. A. 


(20)  Thelearned judge  has  difplayed  much  erudition  in  the 
beginning  of  this  chapter,  to  prove  the  antiquity  of  the  trial  by 
jury  ;  but  the  trials  referred  to  by  the  authors  there  cited,  and 
even  'the  judicium  pariumy  mentioned  in  the  celebrated  chapter  of 
magna  charta,  are  trials  which  were  fomething  fimilar  to  that  by  a 
jury,  rather  than  inftances  of  a  trial  by  jury  according  to  its  prefent 
eftablifhed  form.  The  judicium  parium  feems  ftriftly  the  judgment 
of  a  fubjeft's  equals  in  the  feudal  courts  of  the  king  and  barons. 
And  fo  little  appears  to  be  afcertained  by  antiquarians,  refpeAing 
the  introduAion  of  the  trial  in  criminal  cafes  by  two  juries,  that 
although  it  is  one  of  the  moft  important,  it  is  certainly  one  of  the 
moft  obfcure  and  inexplicable  parts  of  the  law  of  England. 

The  unanimity  of  twelve  men,  fo  repugnant  to  all  experience  of 
human  conduft,  paifions,  and  underftandings,  could  hardly  in  any 
age  have  been  introduced  into  practice  by  a  deliberate  aft  of  the 
legiflature. 

But 
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When  they  are  all  unanimoufly  agreed,  the  jury  return 
back  to  the  bar ;  and,  before  they  deliver  their  verdift,  the 
plaintiff  is  bound  to  appear  in  court,  by  himfeif,  attorney,  or 
counfel,  in  order  to  anfwcr  the  amercement  to  which  by  the 
old  law  he  is  liable,  as  has  been  formerly  mentioned  ',  in 
cafe  he  fails  in  his  fuit,  as  a  punifhment  for  his  falfe  claim. 
To  be  amerced,  or  a  mercies  is  to  be  at  the  king's  mercy  with 
regard  to  the  fine  to  be  impofed  j  in  mfericordia  domini  regis 
profalfo  clamore  fuo.  The  amercement  is  difufed,  but  the 
form  dill  continues  \  and  if  the  plaintiff  does  not  appear,  no 

1  Page  275.     Se«  »lfo  Vol.  IV.  379. 


But  that  the  life,  and  perhaps  the  hberty  and  property  of  a  fub- 
je£t,  (hould  not  be  aiFe6ted  by  the  concurring  judgment  of  a  lefs 
number  than  twelve,  where  more  were  prefent,  was  a  law  founded 
ia  reafon  and  caution  ;  and  feems  to  be  tranfmitted  to  us  by  the 
common  law,  or  from  immemorial  antiquity.  The  grand  afllfe 
might  have  confifted  of  more  than  twelve,  yet  the  verdift  muft 
have  been  given  by  twelve  or  more  ;  and  if  twelve  did  not  agree, 
the  affife  was  affbrced,  that  is,  others  were  added  till  twelve  did 
concur.  See  1  Reeve* sHlJi.  ofEng.Latu.  241.480.  This  was  a 
majority  and  not  unanimity.  A  grand  jury  may  confift  of  any 
number  from  twelve  to  twenty -three  inclufive,  but  a  prefentment 
ought  not  to  be  made  by  lefs  than  twelve.  2  Hale.  P.C.  161.  The 
fame  is  true  alfo  of  an  inquifition  before  the  coroner.  In  the  high 
court  of  parliament,  and  the  court  of  the  lord  high  fteward,  a  peer 
may  be  conviAed  by  the  greater  number ;  yet  there  can  be  no  con- 
vi6tion  unlefs  the  greater  nifmber  confift s  at  leaft  of  twelve.  3  Jnft.'^Q. 
Kelyng.  56.  Moore^  622.  Under  a  commiflion  of  lunacy  the  jury 
was  feventeen,  but  twelve  joined  in  the  verdift.  7  Vef.  Jun.  450. 
A  jury  upon  a  writ  of  enquiry  may  be  more  than  twelve.  See 
p.  398.  n.  4.  In  all  thefe  cafes  if  twelve  only  appeared,  it  followed 
as  a  neceffary  confequence,  that  to  aft  with  effeft  they  muft  have 
been  unanimous. 

Hence  this  may  be  fuggefted  as  a  conjeftiu-e  refpc6Ung  the 
origin  of  the  unanimity  of  juries,  that,  as  lefs  than  twelve,  if  twelve 
or  more  were  prefent,  could  pronounce  no  effeftive  verdift,  when 
twelve  only  were  fwom,  their  unanimity  became  indifpenfable. 

10  vcrdi^l 
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vexdiOi  can  be  given,  but  the  plaintifF  is  fald  to  be  nonfuit, 
nonfequitur  clamor  em  fuum.  Therefore  it  is  ufual  for  a  plain- 
tifF, when  he  or  his  counfel  perceives  that  he  has  not  given 
evidence  fufficient  to  maintain  his  ifluc,  to  be  voluntarily 
nonfuited,  or  withdraw  himfelf :  whereupon  the  crier  is 
ordered  to  call  the  plaintiff :  and  if  neither  he,  nor  anybody 
for  him,  appears,  he  is  nonfuited,  the  jurors  arc  difcharged, 
the  adlion  is  at  an  end,  and  the  defendant  (hall  recover  his 
cods.  The  reafon  of  this  practice  is,  that  a  nonfuit  is  more 
eligible  for  the  plaintifF,  than  a  verdift  againfl  him  :  for  after 
a  nonfuit,  which  is  only  a  default,  he  may  commence  the  fame 
fuit  again  for  the  fame  caufe  of  a£tion  \  but  after  a  verdi6l  had,  [3771 
and  judgment  confequent  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  fame  ground  of  com- 
plaint. But,  in  cafe  the  plaintiff  appears,  the  jury  by  their 
foreman  deliver  in  their  verdi^  (3i)« 

A  VERDICT,  v^e  diSlum,  is  either  privy,  or  public.  A 
^rivy  verdi£l  is  when  the  judge  hath  left  or  adjourned  the 
court :  and  the  jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  give  their  verdift 
privily  to  the  judge  out  of  court  *^ :  which  privy  verdiA  is  of 
no  force,  unlefs  afterwards  affirmed  by  a  public  verdift  given 
openly  in  court ;  wherein  the  jury  may,  if  they  pleafe,  vary 

'  If  the  judge  hath  adjourned  the  receives  the  verdiA,  it  is  a  public  and 
court  to  his  own  lodgings,  and  there    not  a.  privy  verdi£l. 


(21 )  When  a  verdift  will  carry  all  the  cofls,  and  it  is  doubtful 
from  the  evidence  for  which  party  it  will  be  given,  it  is  a  common 
praAice  for  the  judge  to  recommend,  and  the  parties  to  confeot, 
that  a  juror  (hould  be  withdrawn  ;  and  thus  no  verdift  is  given, 
and  each  party  pays  his  own  cofts 

Where  there  is  a  doubt  at  the  trial  whether  the  evidence  pro- 
duced by  the  plaintiff  is  fufficient  to  fupport  the  verdift  given  in 
his  favour  by  the  jury,  the  judge  will  give  leave  to  apply  to  the 
court  above  to  fet  afide  the  verdift  and  to  enter  a  nonfuit ;  but  if 
fuch  liberty  is  not  referved  at  the  trial,  the  court  above  can  only 
grant  the  defendant  a  new  trial,  if  they  think  the  plaintiff's  evi- 
dence infufficientto  fuppOrt  his  cafe.  6  T.  R.  67. 
.  /  from 
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from  the  privy  yerdiOi.  So  that  the  privy  vefdl£t  is  indeed 
a  mere  nullity ;  and  yet  it  is  a  dangerous  praftice^  allowing 
time  for  the  parties  to  tamper  with  the  jury,  and  therefore 
very  feldom  indulged  (2a).  But  the  only  efFe(fl:ual  and  legal 
Yerdi£l  is  the  public  verdidl :  in  which  they  openly  declare  to 
have  found  the  iflue  for  the  plaintiff,  or  for  the  defendant  j 
and  if  for  the  plaintiff,  they  affefs  the  damages  alfo  fuftained 
by  the  plaintiff,  in  confequence  of  the  injury  upon  which  the 
a£lion  is  brought. 

Sometimes,  if  there  arifes  in  the  cafe  any  difficult  matter 
of  law,  the  jury,  for  the  fake  of  better  information,  and  to 
avoid  the  danger  of  having  their  verdift  attainted,  will  find  a 
Jpecial  yerdi£k  ;  which  is  grounded  on  the  ftatute  of  Weftm.  2. 
13  Edw.  I.  c.30.  §  2.  And  herein  they  ftate  the  naked  fa^s, 
as  they  find  them  to  be  proved,  and  pray  the  advice  of  the 
court  thereon ;  concluding  conditionally,  that  if  upon  the 
whole  matter  the  court  (hould  be  of  opinion  that  the  plaintiff 
had  caufe  of  a^lion,  they  then  find  for  the  plaintiff;  if  other- 
wife,  then  for  the  defendant.  This  is  entered  at  length  on 
the  record,  and  afterwards  argued  and  determined  in  the  court 
.     at  Weftminfter,  from  whence  the  iffue  came  to  be  tried. 

r  «-8  1  Another  method  of  finding  a  fpecies  of  fpecial  verdift,  is 
when  the  jury^find  a  verdi£l  generally  for  the  plaintiff,  but 
fubjefl  neverthelefs  to  the  opinion  of  the  judge  or  the  court 
above,  on  z  fpecial  cafe  dated  by  the  counfel  on  both  fides  with 
regard  to  a  matter  of  law :  which  has  this  advantage  over  a 
fpecial  verdift,  that  it  is  attended  with  much  lefs  expence, 
and  obtains  a  much  fpeedier  decifion  j  the  po/lea  (of  which  in 
the  next  chapter)  being  ftayed  in  the  hand$  of  the  officer  of 
n'lfi priuSy  till  the  queftion  is  determined,  and  the  verdi£l  is 
then  entered  for  the  plaintiff  or  defendant,  as  the  cafe  may 
happen.  But,  as  nothing  appears  upon  the  record  but  the 
•     general  verdift,  the  parties  are  precluded  hereby  from  the 


( 22 )  A  privy  verdid  cannot  be  given  in  treafon  and  felony. 
2  H.  P.  C.  30CV 

benefit 
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benefit  of  a  writ  of  error,  if  difiatisfied  with  the' judgment 
of  the  court  or  judge  upon  the  point  of  law.  Which  makes 
it  a  thing  to  be  wiftied,  that  a  method  could  be  devifed  of 
either  leflening  the  expence  of  fpecial  verdi£ls,  or  elfe  of  en- 
tering the  caufe  at  length  upon  thtpojiea.  But  in  both  thefe 
inftances  the  jury  may,  if  they  think  proper,  take  upon  them- 
felTCS  to  determinQj  at  their  own  hazard,  the  complicated 
qoeftion  of  fa£t  and  law  ;  and,  without  either  fpecial  verdift 
or  fpecial  cafe,  may  find  a  verdidl  abfolutely  either  for  the 
plaintiff  or  defendant »."'/'   ■•>  iiji)  : 

When  the  jury  have  delivered  in  their  verdi£l,  and  it  is 
recorded  in  court,  they  are  then  difcharged.  And  fo  ends 
the  trial  by  jury  :  a  trial  which,  befides  the  other  vaft 
advantages  which  we  have  Occafionally  obferved  in  it's  pro- 
grefs,  is  alfo  as  expeditious  and  cheap,  as  it  is  convenient, 
equitable,  and  certain  ;  for  a  commiffion  out  of  chancery,  or 
the  civil  law  courts,  for  examining  witnefles  in  one  caufe  will 
frequently  laft  as  long,  and  of  courfe  be  full  as  expenfive,  as 
the  trial  of  a  hundred  iflues  at  ntfi  prius :  and  yet  the  fa6t 
cannot  be  determined  by  fuch  commiffioners  at  all :  no,  not 
till  the  depofitions  are  publiftied,  and  read  at  the  hearing  of 
the  caufe  ini  court.  "J"  t?  ' 


Upon  thefe  accounts  the  trial  by  jury  ever  has  been,  andp  q^g  ] 
I  truft  ever  will  be,  looked  upon  as  the  glory  of  the  Englifli 
law.  And  if  it  has  fo  great  an  advantage  over  others  in  re- 
gulating civil  property,  how  much  muft  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cafes  !  But  this 
we  muft  refer  to  the  enfuing  book  of  thefe  commentaries : 
only  obferving  for  the  prefent,  that  it  is  the  moft  tranfcend- 
ent  privilege  which  any  fubjedi  can  enjoy,  or  wifh  for,  that 
he  cannot  be  affected  either  in  his  property,  his  liberty,  or 
his  perfon,  but  by  the  unanimous  confent  of  twelve  of  his 
neighbours  and  equals.  A  conftitution,  that  I  may  venture 
to  affirm  has,  under  providence,  fecured  the  juft  liberties  of 
this  nation  for  a  long  fiicceflion  of  ages.  And  therefore  a  ce- 
lebrated French  writer^,  who  concludes,  that  becaufe  Rome, 

»  Liu.  §  386.'  t  Montefq.  Sp.  L.  xi.  6. 

Vol.111.  F  f  Sparta, 
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Sparta,  and  Carthage,  have  loft  their  liberties,  therefore  thofe 
of  England  in  time  muft  perifli,  ftiould  have  recoUeded  that 
Rome,  Sparta,  and  Carthage,  at  the  time  when  their  liberties 
were  loft,  were  ftrangers  to  the  trial  by  jury. 

:»» 

.    Gr£AT  as  this  eulogium  may  feem,  it  is  no  more  than 

this  admirable  conftitution,  when  traced  to  it's  principles, 
will  be  found  in  fober  reafon  to  deferve.  The  impartial  ad- 
miniftration  of  juftice,  which  fecures  both  our  perfons  and 
our  properties,  is  the  great  end  of  civil  fociety.  But  if  that 
be  entirely  entrufted  to  the  magiftracy,  a  feleft  body  of  men, 
and  thofe  generally  fele£l:ed  by  the  prince  or  fuch  as  enjoy 
the  higheft  offices  in  the  ftate,  their  decifions,  in  fpite  of 
their  own  natural  integrity,  will  have  frequently  an  involun- 
tary bias  towards  thofe  of  their  own  rank  and  dignity :  it  is 
not  to  be  expefted  from  human  nature,  that  thefeiv  fhould 
be  always  attentive  to  the  interefts  and  good  of  the  many.  On 
the  other  hand,  if  the  power  of  judicature  were  placed  at 
random  in  the  hands  of  the  multitude,  their  decifions  would 
be  wild  and  capricious,  and  a  new  rule  of  adlion  would  be 
every  day  eftabliftied  in  our  courts.  It  is  wifely  therefore 
ordered,  that  the  principles  and  axioms  of  law,  which  are 
general  propofitions,  flowing  from  abftra£^ed  reafon,  and  not 
C  380  ]  accommodated  to  times  or  to  men,  fliould  be  depofited  in  the 
breafts  of  the  judges,  to  be  occafionally  applied  to  fuch  fads 
as  come  properly  afcertained  before  them.  For  here  partiality 
can  have  little  fcope :  the  law  is  well  known,  and  is  the  fame 
for  all  ranks  and  degrees  ;  it  follows  as  a  regular  conclufion 
from  the  premifcs  of  iz6t  pre-eftabliflied.  But  in  fettling  and 
adjufting  a  queftion  of  fad:,  when  entrufted  to  any  fingle  ma- 
giftrate,  partiality  and  injuftice  have  an  ample  field  to  range 
in }  either  by  boldly  afferting  that  to  be  proved  which  is  not 
fo,  or  by  more  artfully  fupprcffing  fome  circumftanccs 
ftretching  and  warping  others,  and  diftinguifhing  away  the 
remainder.  Here  therefore  a  competent  number  of  fenfiblc 
and  upright  jurymen,  chofen  by  lot  from  among  thofe  of  the 
middle  rank,  will  be  found  the  beft  inveftigators  of  truth, 
and  the  fureft  guardians  of  public  juftice.  For  the  moft 
powerful  individual  in  the  ftate  will  be  cautious  of  commit- 
ting 
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ting  any  flagrant  invafion  of  another's  right,  when  he  knows 
that  the  fa£l  of  his  oppreffion  muft  be  examined  and  de- 
cided by  twelve  indifferent  men,  not  appointed  till  the  hour 
of  trial  J  and  that,  when  once  the  fa£l  is  afcertalned,  the  law 
muft  of  courfe  rcdrefs  it.  This  therefore  preferves  in  the 
hands  of  the  people  that  (hare  which  they  ought  to  have  in  the 
adminift ration  of  public  juftice,  and  prevents  the  encroach- 
ments of  the  more  powerful  and  wealthy  citizens.  Every 
new  tribunal,  erefted  for  the  decifion  of  fa£l:s,  without  the 
intervention  of  a  jury,  (whether  compofed  of  juftices  of  the 
peace,  commiffioners  of  the  revenue,  judges  of  a  court  of 
confcience,  or  any  other  ftanding  magiftrates,)  is  a  ftep  to- 
wards eftablifhing  ariftocracy,  the  moft  opprefllve  of  abfolute 
governments.  The  feodal  fyftem,  which  for  the  fake  of 
military  fubordination  purfued  an  ariftocratical  plan  in  all  it's 
arrangements  of  property^  had  been  intolerable  in  times  of 
peace,  had  it  not  been  wifely  counterpoifcd  by  that  privilege, 
fo  univerfally  diffufed  through  every  part  of  it,  the  trial  by 
the  feodal  peers.  And  in  every  country  on  the  continent, 
as  the  trial  by  the  peers  has  been  gradually  difufed,  fo  the 
nobles  have  increafed  in  power,  till  the  ftate  has  been  torn 
to  pieces  by  rival  faftions,  and  oligarchy  in  efFeft  has  been 
eftablifhed,  though  under  the  fhadow  of  regal  government ; 
unlefs  where  the  miferable  commons  have  taken  Ihelter  under 
abfolute  monarchy,  as  the  lighter  evil  of  the  two.  And, 
particularly,  it  is  a  circumftance  well  worthy  an  Englifb-  [  381  ] 
man's  obfervation,  that  in  Sweden  the  trial  by  jury,  that  bul- 
wark of  northern  liberty,  which  continued  in  its  full  vigour 
fo  lately  as  the  middle  of  the  laft  century «,  is  now  fallen 
into  difufe^:  and  that  there,  though  the  regal  power  is  in  no 
country  fo  clofely  limited,  yet  the  liberties  of  the  commons 
are  extinguiftied,  and  the  government  is  degenerated  into  a 
mere  ariftocracy''.  It  is,  therefore,  upon  the  whole,  a  duty 
which  every  man  owes  to  his  country,  his  friends,  his  pofte- 
rity,  and  himfelf,  to  maintain  to  the  utmoft  of  his  power  this 
valuable  conftitution  in  all  it's  rights ;  to  reftore  it  to  it*s 
antient  dignity,  if  at  all  impaired  by  the  different  value  of 

"  2  Whitelockc  of  pari.  427.        *  Mod.  Un.  Hift.  xxxm.  22.  «  Ibid.  17. 

F  f  3  property, 
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property,  or  otherwife  deviated  from  it's  firft  inflitution  }  to 
amend  it,  wherever  it  is  defe£live ;  and,  above  all,  to  guard 
with  the  moft  jealous  circumfpe£lion  againft  the  introduc- 
tion of  new  and  arbitrary  methods  of  trial,  which,  under  a 
variety  of  plaufible  pretences,  may  in  time  imperceptibly 
undermine  this  be  ft  prefen^ative  of  Englifh  liberty. 

Yet,  after  all,  it  muft  be  owned,  that  the  beft  and  moft 
efFeftual  method  to  preferve  and  extend  the  trial  by  jury  in 
pra£lice,  would  be  by  endeavouring  to  remove  all  the  defe£ls, 
as  well  as  to  improve  the  advantages,  incident  to  this  mode 
of  inquiry.  If  juftice  is  not  done  to  the  entire  fatisfaftion 
of  the  people,  in  this  method  of  deciding  fa6ls,  in  fpite  of 
all  encomiums  and  panegyrics  on  trials  at  the  common  law, 
they  will  refort  in  fearch  of  that  juftice  to  another  tribunal ; 
though  more  dilatory,  though  more  expenfive,  though  more 
arbitrary  in  it's  frame  and  conftitution.  If  juftice  is  not  done 
to  the  crown  by  the  verdi£l  of  a  jury,  the  neceflities  of  the 
public  revenue  will  call  for  the  eredlion  of  fummary  tribunals^ 
The  principal  defeats  feem  to  be, 

I.  The  want  of  a  complete  difcovery  by  the  oath  of  the 
parties.  This  each  of  them  is  now  entitled  to  have,  by 
C  382  J  going  through  the  expenfe  and  circuity  of  a  court  of  equity, 
and  therefore  it  is  fometimes  had  by  confent,  even  in  the 
courts  of  law.  How  far  fuch  a  mode  of  compulfive  examin- 
ation is  agreeable  to  the  rights  of  mankind,  and  ought  to  be 
Introduced  in  any  country,  may  be  matter  of  curious  difcuf- 
fion,  ))ut  is  foreign  to  our  prefent  inquiries.  It  has  long 
been  introduced  and  eftabliftied  in  our  courts  of  equity,  not 
to  mention  the  civil  law  courts  :  and  it  feems  the  height  of 
judicial  abfurdity,  that  in  the  fame  caufe,  between  the  fame 
parties,  in  the  examination  of  the  fame  fafts,  a  difcovery  by 
the  oath  of  the  parties  fliould  be  permitted  on  one  fide  of 
Weftminfter-hall,  and  denied  on  the  other:  or  that  the 
judges  of  one  and  the  fame  court  (hould  be  bound  by  law  to 
reje£l  fuch  a  fpecies  of  evidence,  if  attempted  on  a  trial  at 
bar,  but,  when  fitting  the  next  day  as  a  court  of  equity, 

9  (hould 
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(hould  be  obliged  to  hear  fuch  examination  read,  and  to 
found  their  decrees  upon  it.  In  fliort,  within  the  fame 
country,  governed  by  the  fame  laws,  fuch  a  mode  of  inquiry 
fhould  be  univerfally  admitted^  or  elfe  univerfally  rejefted. 

2.  A  SECOND  defedl  is  of  a  nature  fomewhat  fimilar  to  the 
firft ;  the  want  of  a  compulfive  power  for  the  production  of 
books  and  papers  belonging  to  the  parties.  In  the  hands  of 
third  perfons  they  can  generally  be  obtained  by  rule  of  court, 
or  by  adding  a  claufe  of  requifition  to  the  writ  of  fubptena^ 
which  is  then  called  zfubpoena  duces  tecum.  But,  in  mercan- 
tile tranfa£lionsefpecially,  the  fight  of  the  party's  own  books 
is  frequently  decifive :  as  the  day-book  of  a  trader,  where  the 
tranfaflion  was  recently  entered,  as  really  underftood  at  the 
time ;  though  fubfequent  events  may  tempt  him  to  give  it 
a  different  colour.  And,  as  this  evidence  may  be  finally 
obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
courfe  of  filing  a  bill  in  equity,  the  want  of  an  original 
power  for  the  fame  purpofes  in  the  courts  of  law  is  liable 
to  the  fame  obfervations  as  were  made  on  the  preceding 
article  (23). 

3.  Another  want  is  that  of  powers  to  examine  witneffes 
abroad,  and  to  receive  their  depofitions  in  writing,  where  the 
witneffes  refide,  and  efpecially  when  the  caufe  of  adlion  arifcs  C  3^3  ] 
in  a  foreign  country.  To  which  may  be  added  the  power  of 
examining  witneffes  that  are  aged,  or'going  abroad,  upon  in- 
terrogatories de  bene  ejje  ;  to  be  read  in  evidence  if  the  trial 
fhould  be  deferred  till  after  their  death  or  departure,  but 


(23)  Where  one  party  is  in  poffeffion  of  papers  or  any  fpecies 
of  written  evidence  material  to  the  other,  if  notice  is  given  him  to 
produce  them  at  the  trial,  upon  his  refufal  copies  of  them  will  be 
admitted  ;  or  if  no  copy  has  been  made,  any  parol  evidence 
of  their  contents  will  be  received.  The  court  and  jury  pre- 
fume  in  favour  of  fuch  evidence ;  becaufc,  if  it  were  not  agree- 
able to  the  ftria  truth,  it  would  be  corrcAed  by  the  produAion 
of  the  originals.  There  is  no  difference  with  refpeA  to  this 
fpecies  of  evidence  between  criminal  and  civil  cafes.   2  T^R*  201. 

F  f  3  otherwife 
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otherwlfe  to  be  totally  fuppreflcd.  Both  thefc  arc  now  very 
frequently  efFeftcd  by  mutual  confent,  if  the  parties  are  open 
and  candid  *,  and  they  may  alfo  be  done  indircftly  at  any 
time,  through  the  channel  of  a  court  of  equity ;  but  fuch  a 
praftice  has  never  yet  been  direftly  adopted  ^  as  the  rule  of 
a  court  of  law  (24) .  Yet  where  the  caufe  of  action  arifes  in 
India,  and  a  fuit  is  brought  thereupon  in  any  of  the  king's 
courts  at  Weftminfter,  the  court  may  iflue  a  commiflion  to 
examine  witnefles  upon  the  fpot,  and  tranfmit  the  depofitions 
to  England  ^. 
'   -  -(.'t 

4.  The  admlniftration  of  juftice  fliould  not  only  be  chafte, 
but  (hould  not  even  be  fufpe<^ed.  A  jury  coming  from  the 
neighbourhood  has  in  fome  refpe£i:s  a  great  advantage^  but 
is  often  liable  to  ftrong  objections  ;  efpecially  in  fmall  jurif- 
di£tions,  as  in  cities  which  are  counties  of  themfelves,  and 
fuch  where  aflifes  are  but  feldom  holden ;  or  where  the 
queftion  in  difputc  has  an  extenfive  local  tendency ;  where  a 
cry  has  been  raifed,  and  the  palfions  of  the  multitude  been  in- 
flamed ;  or  where  one  of  the  parties  is  popular,  and  the  other 
a  ftrangcr  or  obnoxious.  It  is  true  that,  if  a  whole  county  is 
interefted  in  the  queftion  to  be  tried,  the  trial  by  the  rule  of 
law*  muft  be  in  fome  adjoining  countyj  but,  as  there  may  be 
a  ftri£t  intereft  fo  minute  as  not  to  occafion  any  bias,  fo  there 
may  be  the  ftrongeft  bias  without  any  pecuniary  intereft.  In 
all  thefe  cafes,  to  fummon  a  jury,  labouring  under  local  pre- 
judices, is  laying  a  fnarc  for  their  confciences :  and,  though 
they  (hould  have  virtue  and  vigour  of  mind  fufficient  to  keep 
them  upright,  the  parties  will  grow  fufpicious,  and  refort 
under  various  pretences  to  another  mode  of  trial.  The  courts 
of  law  will  therefore  in  tranfttory  anions  very  often  change  the 
venuSf  or  county  wherein  the  caufe  is  to  be  tried  •*:  but  in  kcal 

y  See  page  75.  »  Stra.  177. 

*  Stat.  13  Geo.  III.  c.  63.  •>  See  page  294. 

(24)  A  court  can  compel  the  plaintiff  to  confent  to  have  a 
witnefs  going  abroad  examined  upon  interrogatories,  or  to  have 
an  abfent  witnefs  examined  under  a  commiflion,  by  the  power  the 
judges  have  of  putting  off  the  trial ;  but  they  have  no  control  in 
thefe  inftances  over  the  defendant. 

a£iions, 
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ad^ions,  though  they  fometlmes  do  it  indirc£ily  and  by  mutual 
confent,  yet  to  cfFe£l  it  dire£Hy  and  abfolutcly,  the  parties 
are  driven  to  a  court  of  equity  ;  where,  upon  making  out  a 
proper  cafe,  it  is  done  upon  the  ground  of  being  neccflary 
to  a  fair,  impartial,  and  fatisfadlory  trial  ^. 

The  locality  of  trial  required  by  the  common  law  feems 
a  confequence  of  the  antient  locality  of  jurifdiftion.  All  over 
the  world,  actions  tranfitory  follow  the  perfon  of  the  de- 
fendant, territorial  fuits  mull  be  difcufled  in  the  territorial 
tribunal.  I  may  fue  a  Frenchman  here  for  a  debt  contrafled 
abroad ;  but  lands  lying  in  France  muft  be  fued  for  there, 
and  Englifti  lands  muft  be  fued  for  in  the  kingdom  of  Eng- 
land. Formerly  they  were  ufually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  fteward  could  fummon 
no  jurors  but  fuch  as  were  the  tenants  of  the  lord.  When  the 
caufe  was  removed  to  the  hundred  court,  (as  feems  to  have 
been  the  courfe  in  the  Saxon  times'*,)  the  lord  of  the  hundred 
had  a  farther  power,  to  convoke  the  inhabitants  of  different 
vills  to  form  a  jury:  obferving  probably  always  to  intermix 
amoHg  them  a  ftated  number  of  tenants  of  that  manor  where- 
in the  difpute  arofe.  When  afterwards  it  came  to  the  county 
court,  the  great  tribunal  of  Saxon  juftice,  the  flierlff  had  wider 
authority,  and  could  impanel  a  jury  from  the  men  of  his  county 
at  large ;  but  was  obliged  (as  a  mark  of  the  original  locality 
of  the  caufe)  to  return  a  competent  number  of  hundredors ; 
omitting  the  inferior  diftin£tion,  if  indeed  it  ever  exifted .  And 
when  at  length,  after  the  conqueft,  the  king's  jufticiars  drew 
the  cognizance  of  the  caufe  from  the  county-court,  though 
they  could  have  fummoned  a  jury  from  any  part  of  the  king 
dom,  yet  they  chofe  to  take  the  caufe  as  they  found  it,  with 
all  it's  local  appendages ;  triable  by  a  ftated  number  of  hun- 
dredors, mixed  with  other  freeholders  of  the  country.  The 
reftridion  as  to  hundredors  hath  gradually  worn  away,  and 
at  length  entirely  vaniflicd  *  ;  that  of  counties  ftill  remains, 

•  This,  among  a  number  of  other  in-  the  miners   of  the  county   of  Derbj, 

Aances,  was  the  cafe  of  the  iffues  di-  A.D.  1762. 

leAed  by  the  houfe  of  lords  in  the  caufe  *  LL.  Edw.  Cmf,  c.  33.    Wllki  t?A. 

between  the  Duke  of  Devonfiure  and  *  See  page  360. 
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for  many  beneficial  purpofes  :  but,  as  the  king's  courts  have 
a  jurifdiftion  co-extenfive  with  the  kingdom,  there  furcly  can 
be  no  impropriety  in  fometimes  departing  from  the  general 
rule,  when  the  great  ends  of  juilice  warrant  and  require  an 
exception. 

I  HAVE  ventured  to  mark  thefe  defeats,  that  the  juft  pane- 
gyric, which  I  have  given  on  the  trial  by  jury,  might  appear 
to  be  the  refult  of  fober  reflexion,  and  not  of  enthufiafm  or 
prejudice.  But  (hould  they,  after  all,  continue  unremedied 
andt  unfupplied,  ftlll  (with  all  it's  imperfe£tions)  I  truft  that 
this  \mode  of  decifion  will  be  found  the  beft  criterion^  for 
inveftigating  the  truth  of  fadls,  that  was  ever  eftabli(hed  in 
any  country. 
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CHAPTER    THE   TWENTY-FOURTH. 


OP  JUDGMENT  and  it's  INCIDENTS. 


TN  the  prefent  chapter  we  are  to  confider  the  tranfa£):ionS 
"*•  in  a  caufe,  next  immediately  fubfequent  to  arguing  the 
demurrer,  or  trial  of  the  iffue. 

If  the  iflue  be  an  iflue  of  faft ;  and,  upon  trial  by  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  for  either  the  plaintiff  or  defendant,  or  fpecially }  or 
if  the  plaintiflF  makes  default,  or  is  nonfuit ;  or  whatever,  in 
(hort,  is  done  fubfequent  to  the  joining  of  iflue  and  awarding 
the  trial,  it  is  entered  on  record,  and  is  called  a  pojiea  *.  The 
fubftance  of  which  is,  that  poJlea,  afterwards,  the  faid  plain- 
tiff and  defendant  appeared  by  their  attornies  at  the  place  of 
trial ;  and  a  jury,  being  fworn,  found  fuch  a  verdift ;  or, 
that  the  plaintiff,  after  the  jury  fworn,  made  default,  and  did 
not  profecute  his  fuit  j  or,  as  the  cafe  may  happen.  This  is 
added  to  the  roll,  which  is  now  returned  to  the  court  from 
which  it  was  fent ;  and  the  hiftory  of  the  caufe,  from  the 
time  it  was  carried  out,  is  thus  continued  by  the  po/iea. 

Next  follows,  fixthly,  the  judgment  of  the  court  upon 
what  has  previoufly  paffed  j  both  the  matter  of  law  and  mat- 
ter of  fa£l:  being  now  fully  weighed  and  adjufted.  Judgment 
may  however  for  certain  caufes  be/«/^m</^</,  or  finally  flrrg/?^i;  [  3^7  3 

*  Append.  No.  II.  §  6. 

for 
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for  it  cannot  be  entered  till  the  next  term  after  trial  had,  and 
that  upon  notice  to  the  other  party.  So  that  if  any  defeft  of 
juftice  happened  at  the  trial,  by  furprife,  inadvertence,  or 
mifcondudl,  the  party  may  have  relief  in  the  court  above,  by 
obtaining  a  new  trial;  or  if,  not\rithftanding  the  iflue  of 
faft  be  regularly  decided,  it  appears  that  the  complaint  was 
cither  not  adionable  in  itfelf,  or  not  made  with  fufEcient 
precifion  and  accuracy,  the  party  may  fuperfede  it  by  arrefl.- 
ing  or  flaying  the  judgment. 

I.  Causes  oi  fufpending  the  judgment  by  granting  a  neiu 
trial,  are  at  prefent  wholly  extrinftc,  arifing  from  matter 
foreign  to,  or  dehors  the  record.  Of  this  fort  are  want  of  notice 
of  trial  J  or  any  flagrant  mifbehaviour  of  the  party  prevailing 
towards  the  jury,  which  may  have  influenced  their  verdi£i  ; 
or  any  grofs  miibehaviour  of  the  jury  among  themfelves : 
alfo  if  it  appears  by  the  judge's  report,  certified  by  the  court, 
that  the  jury  have  brought  in  a  verdift  without  or  contrary 
to  evidence,  fo  that  he  is  reafonably  diflatisfied  therewith  •* ; 
or  if.  they  have  given  exorbitant  damages  *  ;  or  if  the  judge 
Tiimfelf  has  mifdirefled  the  jury,  fo  that  they  found  an  un- 
juftifiable  verdidl ;  for  thefe,  and  other  reafons  of  the  like 
kind,  it  is  the  practice  of  the  court  to  award  a  new,  or 
fecond,  trial.  But  if  two  juries  agree  in  the  fame  or  a  fimilar 
verdift,  a  third  trial  is  feldom  awarded  ^ :  for  the  law  will 
not  readily  fuppofe,  that  the  verdi£l  of  any  one  fubfequent 
jury  can  countervail  the  oaths  of  the  two  preceding  ones  (i). 

••  Law  oinifipriMS,  003,  304.  ••  6  Mod.  Q2.     Sal|c.  649. 

«  Comb.  347. 


( I )  If  the  verdi6t  of  the  jury  be  agreeable  to  equity  and  juftice, 
thecourt  will  not  grant  a  new  trial,  though  there  may  have  been 
'an  error  in  the  admifilon  of  evidence  or  in  the  direftion  of  the 
judge.    ^T.  R.^6%. 

And  it  will  not  be  granted  merely  becaufe  it  has  been  dif- 
covered  after  the  trial,  that  a  witnefs  examined  was  incompetent. 
\T.  R.  'ji'].  Nor  will  it  be  granted  on  the  ground  of  evidence 
fuppofed  to  have  been  difcovered  after  the  trial.  A  nd  when  the 
plaintiff  recover*  a  verdict  againft  the  defendant,  the  defendant 

cannot 
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The  exertion  of  thefe  fuperintendcnt  powers  of  the  king's 
courts,  in  fetting  afide  the  verdiiSl  of  a  jury  and  granting  a 
new  trial,  on  account  of  mifbehaviour  in  the  jurors,  is  of  a 
date  extremely  antient.     There  are  inftances,  in  the  year 


cannot  become  plaintiff  in  another  a6iion  brought  to  recover  back 
what  he  was  obliged  to  pay  by  the  former  verdiA,  becaufe  he  was 
not  prepared  with  his  evidence  at  the  trial,  as  this  would  lead  to 
endlefs  Udgation.  7  T.  R.  269.  Butexceffive  damages  in  all  cafes, 
except  in  an  aftion  for  adultery,  are  a  fufficient  ground  to  grant  a 
new  trial.  5  T.  R.  257.  And  it  will  be  granted  in  an  aftion  for 
adultery,  if  the  damages  are  inconfiftent  with  any  reafonable  rule  of 
juftice.  6  T.  R.  But  where  a  new  trial  is  granted  upon  that 
ground,  the  court  will  direft  that  the  former  verdift  fhall  ftand  as  a 
fecurity  for  the  damages  given  on  the  fecond  trial. 

The  court  will  grant  any  number  of  new  trials  in  the  fame  ac- 
tion if  the  jury  find  verdifts  contrary  to  the  eftabliftied  law. 

A  new  trial  may  be  granted  on  account  of  the  mifconduft  of  the 
jury,  as  if  they  have  referred  to  chance  to  determine  the  party  for 
whom  the  verdift  was  given.  But  the  courts  will  not  hear  any 
affidavit  of  fuch  conduA  from  the  jury  themfelves.  1  T.  R.  li. 
It  is  generally  faid,  that  there  cannot  be  a  new  trial  in  penal  aftions 
and  criminal  profecutions,  when  there  is  a  verdiA  for  the  defendant. 
The  principle  of  this  being  the  great  favour  which  the  law  {hews 
to  the  liberty  of  the  fubjeft.  But  the  rule  does  not  extend  to 
informations  in  the  nature  of  quo  warranto  ;  as  the  objefl  of  thefe 
is  now  in  general  to  try  a  right  and  not  to  punifti  an  offence. 
4  T>  R.  484.  Nor  does  it  extend  to  an  aAion  upon  a  penal  fta- 
tute,  in  which  a  verdift  is  given  for  the  defendant  in  confequence 
of  the  mifdireAion  of  the  judge.     4  T.  R.  753. 

In  offences  greater  than  mifdemeanors,  a  new  trial  cannot  be 
granted.  In  mifdemeanors,  if  the  indiftment  is  againft:  feveral, 
and  fome  are  acquitted  and  fome  convifted,  the  court  can  grant  a 
new  trial  againfl  thofe  only  who  are  convifted.  7  T.  R.  638. 
If  an  iffue  is  directed  by  a  court  of  equity,  the  motion  for  a  new 
trial  muft  be  made  before  that  court. 

The  firft  cafe  of  a  new  trial,  which  we  find  in  the  books,  is  that 
of  IVood  V.  GunfioTii  in  Styles  462  •  466>  and  that  was  after  a 
trial  at  bar.     2  P.  Wnu*  212. 

10  books 
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books  of  the  reigns  of  Edward  III.*,  Henry  IV. ',   and  Henry 
VII.*,  of  judgments  being  ftayed  (even  after  a  trial  at  bar)  and 
[3881  new  venire's  awarded,  becaufe  the  jury  had  eat  and  drank  with- 
out confent  of  the  judge,  and  becaufe  the  plaintiff  had  pri- 
vately given  a  paper  to  a  juryman  before  he  was  fworn.    And 
upon  thefe  the  chief  juftice,  Glynn,  in  1655,  grounded  the 
firft  precedent  that  is  reported  in  our  books  *  for  granting  a 
new  trial  upon  account  of  excejfive  damages  given  by  the  jury  : 
apprehending  with  reafon,  that   notorious  partiality  in  the 
jurors  was  a  principal  fpecies  of  mifbehaviour.     A  few  years 
before,  a  praflice  took  rife  in  the  common  pleas  ^,  of  grant- 
ing new  trials  upon  the  mere  certificate  of  the  judge,  (un- 
fortified by  any  report  of  the  evidence,)  that  the  verdift  had 
pafiied  againft  his  opinion  ;  though  chief  juftice  Rolle  (who 
allowed  of  new  trials  in  cafe  of  mifbehaviour,  furprife,  or 
fraud,  or  if  the  verdidl  was  notorioufly  contrary  to  evidence '') 
refufed  to  adopt  that  practice  in  the  court  of  king's  bench. 
And  at  that  time  it  was  clearly  held  for  law ',  that  whatever 
matter  was  of  force  to  avoid  a  verdidt,  ought  to  be  returned 
upon  the  pojiea^  and  not  merely  furmifed  by  the  court ;  left 
pofterlty  fhould  wonder  why  a  new  venire  was  awarded, 
"without  any  fufficient  reafon  appearing  upon  the  record.    But 
very  early  in  the  reign  of  Charles  the  fecond  new  trials  were 
granted  upon  affidavits " ;  and  the  former  ftri£l:nefs  of  the 
courts  of  law,  in  refpe£l  of  new  trials,  having  driven  many 
parties  into  courts  of  equity  to  be  relieved  from  oppreffive 
verdi6ls,  they  are  now  more  liberal  in  granting  them :  the 
maxim  at  prefent  adopted  being  this,  that  (in  all  cafes  of 
moment)  where  juftice  is  not  done  upon  one  trial,  the  in- 
jured party  is  entitled  to  another". 

Formerly  the  principal  remedy,  for  reverfal  of  a  verdi£t 
unduly  given,  was  by  writ  of  attaint ;  of  which  we  fhall  fpeak 

•a4£Ac,J/i.34.  'Stm.AlTA.ver-         '  iWrf.  238. 

(tof.  17.  ''  1  Sid.  aa5.    Siyl.;)rod.  JR<!g:.oio. 

'  11  Hen.  IF.  18.  Bro.  Abr.  I.  en-     ail.  edit.  I657. 

queji.  75.  '  Cro.  El.  6l«.  Palm.  325.  1  Brownl. 

«  14  Hen.  Vll.     1  Bro.  Abr.  t.  ver-     207- 

dUe.  18.  "1  Sid.  235.     2  LcT.  140. 

»  Styl.  466.  "  4  Burr,  395, 

in 
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in  the  next  chapter,  and  which  is  at  lead  as  old  as  the  infti- 
tution  of  the  grand  afllze  by  Henry  II.%  in  lieu  of  the  Nor* 
man  trial  by  battel.     Such  a  fanftion  was  probably  thought 
neceflary,  when  inftead  of  appealing  to  Providence  for  the  C  3^9  3 
decifion  of  a  dubious  right,  it  was  referred  to  the  oath  of 
fallible  or  perhaps  corrupted  men.     Our  anceftors  faw,  that 
a  jury  might  give  an  erroneous  verdi£l  j  and,  if  they  did,  that 
it  ought  not  finally  to  conclude  the  queftion  in  the  firft  in-<. 
fiance :  but  the  remedy,  which  they  provided,  (hews  the  ig- 
norance and  ferocity  of  the  times,  and  the  fimplicity  of  the 
points  then  ufually  litigated  in  the  courts  of  juftice.     They 
fuppofed  that,  the  law  being  told  to  the  jury  by  the  judge, 
the  proof  of  fa£l  muft  be  always  fo  clear,  that,  if  they  found 
a  wrong  verdict,  they  muft  be  wilfully  and  corruptly  per- 
jured.    Whereas  a  juror  may  find  a  juft  verdi£l  from  un- 
righteous motives,  which  can  only  be  known  to  the  great 
fearcher  of  hearts  :  and  he  may,  on  the  contrary,  find  a  ver- 
di£l  very  manifeftly  wrong,  without  any  bad  motive  at  all ; 
from  inexperience  in  bufinefs,  incapacity,  mifapprehenfion, 
inattention  to  circumftances,  and  a  thoufand  other  innocent 
caufes.     But  fuch  a  remedy  as  this  laid  the  injured  party 
under  an  infuperable  hardfhip,  by  making  a  conviction  of  the 
jurors  for  perjury  the  condition  of  his  redrcfs. 

The  judges  faw  this  ;  and  therefore  very  early,  even  upon 
writs  of  affife,  they  devifed  a  great  variety  of  diftindtions ;  by 
which  an  attaint  might  be  avoided,  and  the  verdift  fet  to 
rights  in  a  more  temperate  and  difpaffiopate  method  p.  Thus 
if  exceffive  damages  were  given,  they  were  moderated  by  the 
difcretion  of  the  juftices^.  And  if,  either  in  that,  or  in  any 
other  inftance,  juftice  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certificate  of  aJJizCf  which  was  neither  more  nor  lefs  than  % 
fecond  trial  of  the  fame  caufe  by  the  fame  jury"^.  And,  in 
mixed  or  perfonal  ad  ions,  as  trefpafs  and  the  like,  (wherein 

•  Ipji  regali  injhtutumi  el^anter  in-    <»  Ibid.  tr.  1.  c.  19.  5  8. 
ferta.     (Glanv.  L2.  c.  19.)  "•  Ibid.  Ir.  i.  «.0.  §  2.  F.N.B.   181. 

r  BnSi.l.4.tr.i.c.4.  !ilnft.  419. 

no 
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no  attaint  originally  lay,)  if  the  jury  gave  a  wrong  verdifi:, 
the  judges  did  not  think  themfelves  warranted  thereby  to 
pronounce  an  iniquitous  judgment ;  but  amended  it,  if  pof- 
iible,  by  fubfequent  inquiries  of  their  own  ;  and,  if  that  could 
C  39^  3  not  be,  they  referred  it  to  another  examination ».  When  after- 
wards attaints,  by  feveral  ftatutes,  were  more  univerfally  ex- 
tended, the  judges  frequently,  even  for  the  mifbehaviour  of 
jurymen,  inftead  of  profecuting  the  writ  of  attaint,  awarded 
a  fecond  trial :  and  fubfequent  refolutions,  for  more  than  a 
century  paft,  have  fo  amplified  the  benefit  of  this  remedy, 
that  the  attaint  is  now  as  obfolete  as  the  trial  by  battel  which 
it  fucceeded  :  and  we  fhall  probably  fee  the  revival  of  the  one 
as  foon  as  the  revival  of  the  other.  And  here  I  cannot  but 
again  admire '  the  wifdom  of  fufFering  time  to  bring  to  per- 
fe£tion  new  remedies,  more  eafy  and  beneficial  to  the  fub- 
jeft }  which,  by  degrees,  from  the  experience  and  approba- 
tion of  the  people,  fuperfede  the  neceffity  or  defire  of  ufing 
or  continuing  the  old. 

If  every  verdift  was  final  in  the  firft  inftance,  it  would 
tend  to  deftroy  this  valuable  method  of  trial,  and  would  drive 
away  all  caufes  of  confequence  to  be  decided  according  to 
the  forms  of  the  imperial  law,  upon  depofitions  in  writing  ; 
which  might  be  reviewed  in  a  courfe  of  appeal.  Caufes  of 
great  importance,  titles  to  land,  and  large  queftions  of  com- 
mercial property,  come  often  to  be  tried  by  a  jury,  merely 
upon  the  general  iflue  :  where  the  fadis  are  complicated  and 
intricate,  the  evidence  of  great  length  and  variety,  and  fome- 
times  contradifling  each  other  ;  and  where  the  nature  of  the 
difpute  very  frequently  introduces  nice  queftions  and  fubtil- 
ties  of  law.  Either  party  may  be  furprifcd  by  a  piece  of 
evidence,  which  (had  he  known  of  its  produftion)  he  could 
have  explained  or  anfwered :  or  may  be  puzzled  by  a  legal 

•  Si  juTotores    erraverint,  et  jufii-  nentur  per    di'igentem  examinationem. 

ciarU  fecundum  torum  didum.  judicium  Si  autem  dijudicare  nefciant,  recurren- 

pronuntiuuerint,   fcdfam  faciunt  pro-  dum  eril  ad  majus  judicium,  Bradl.  I.  4. 

nuntiatutnem  ;  et  idea  fcqvi  non  deltTit  tr.  5.  c.  4.  §  i. 

toTum   di&um,  /td  illud  emmdan  t»^  ^  Sm  page  26V. 

.  doubt, 
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doubt,  which  a  little  recolledlion  would  have  folved.  In  the 
hurry  of  a  trial  the  ableft  judge  may  miftake  the  law,  and  mif- 
direfb  the  jury  :  he  may  not  be  able  fo  to  ftate  and  range  the 
evidence  as  to  lay  it  clearly  before  them,  nor  to  take  ofF  the 
artful  imprefllons  which  have  been  made  on  their  minds  by 
learned  and  experienced  advocates.  The  jury  are  to  give  their 
opinion  injianter;  that  is,  before  they  feparate,  eat,  or  drink.  [  391  ] 
And  under  thefe  circumftances  the  mod  intelligent  and  beft 
intentioned  men  may  bring  in  a  verdi£t,  which  they  them- 
felves  upon  cool  deliberation  would  wifti  to  reverfe. 

Next  to  doing  right,  the  great  obje£t  in  the  adminiftration 
of  public  juftice  (hould  be  to  give  public  fatisfadlion.  If  the 
verdi£l  be  liable  to  many  objedlions  and  doubts  in  the  opinion 
of  his  counfel,  or  even  in  the  opinion  of  by-ftanders,  no  party 
would  go  away  fatisfied  unlefs  he  had  a  profpeft  of  review- 
ing it.  Such  doubts  would  with  him  be  decifive  :  he  would 
arraign  the  determination  as  manifeftly  unjuft ;  and  abhor  a 
tribunal  which  he  imagined  had  done  him  an  injury  without 
a  poffibility  of  redrefs.  / 

Granting  a  new  trial,  under  proper  regulations,  cures 
all  thefe  inconveniences,  and  at  the  fame  time  preferves  entire 
and  renders  perfefl  that  moft  excellent  method  of  decifion, 
which  is  the  glory  of  the  Englilh  law.  A  new  trial  is  a  re- 
hearing of  the  caufe  before  another  jury  ;  but  with  as  little 
prejudice  to  either  party,  as  if  it  had  never  been  heard  before. 
No  advantage  is  taken  of  the  former  verdidl  on  the  one  fide, 
or  the  rule  of  court  for  awarding  fuch  fecond  trial  on  the 
other :  and  the  fubfequeut  verdi6t,  though  contrary  to  the 
firft,  imports  no  tittle  of  blame  upon  the  former  jury  ;  who, 
had  they  poflefled  the  fame  lights  and  advantages,  would 
probably  have  altered  their  own  opinion.  The  parties  come 
better  informed,  the  counfel  better  prepared,  the  law  is  more 
fully  underftood,  the  judge  is  more  mafter  of  the  fubjeft  ;  and 
nothing  is  now  tried  but  the  real  merits  of  the  cafe. 

A  sUfFJCiENT  ground  muft  however  be  laid  before  the 
court,  to  fatisfy  them  that  it  is  neceflary  to  juftice  that  the 

caufe 
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caufe  ftiould  be  farther  confidered.  If  the  matter  be  fuch, 
as  did  not  or  could  not  appear  to  the  judge  who  prefided  at 
nifi  prim,  it  is  difclofed  to  the  court  by  affidavit :  if  it  arifes 
from  what  pafled  at  the  trial,  it  is  taken  from  the  judge's  in- 
formation ;  who  ufually  makes  a  fpecial  and  minute  report  of 
the  evidence.  Counfel  are  heard  on  both  fides  to  impeach 
C  392  j  oreftablifti  the  verdi<f^,  and  the  court  give  their  reafons  at  large 
why  a  new  examination  ought  or  ought  not  to  be  allowed. 
The  true  import  of  the  evidence  is  duly  weighed,  falfe  colours 
are  taken  off,  and  all  points  of  law  which  arofe  at  the  trial 
are  upon  full  deliberation  clearly  explained  and  fettled. 

Nor  do  the  courts  lend  too  eafy  an  ear  to  every  application 
for  a  review  of  the  former  verdifl.  They  muft  be  fatisficd, 
that  there  are  ftrong  probable  grounds  to  fuppofe  that  the 
merits  have  not  been  fairly  and  fully  difcufled,  and  that  the 
decifion  is  not  agreeable  to  the  juftice  and  truth  of  the  cafe. 
A  new  trial  is  not  granted,  where  the  value  is  too  inconfider- 
able  to  merit  a  fecond  examination.  It  is  not  granted  upon 
nice  and  formal  obje£l:ions,  which  do  not  go  to  the  real  merits. 
It  is  not  granted  in  cafes  of  ftritt  right  ox  fummum  jus ,  where 
the  rigorous  exaction  of  extreme  legal  juftice  is  hardly  recon- 
cileable  to  confcience.  Nor  is  it  granted  where  the  fcales  of 
evidence  hang  nearly  equal :  that  which  leans  againft  the 
former  verdift,  ought  always  very  ftrongly  to  preponderate. 

In  graming  fuch  farther  trial  (which  is  matter  of  found 
difcretion)  the  court  has  alfo  an  opportunity,  which  it  feldom 
fails  to  improve,  of  fupplying  thofe  defe£ls  in  this  mode  of 
trial  which  were  ftated  in  the  preceding  chapter ;  by  laying 
the  party  applying  under  all  fuch  equitable  terms,  as  his  an- 
tagonift  Ihall  defire  and  mutually  offer  to  comply  with:  fuch 
'as  the  difcovery  of  fome  fa<Eis  upon  oath ;  the  admiflion  of 
•others,  not  intended  to  be  litigated  j  the  produflion  of  deeds, 
books,  and  papers ;  the  examination  of  witneffes,  infirm  or 
going  beyond  fea ;  and  the  like.  And  the  delay  and  expenfe 
of  this  proceeding  are  fo  fmall  and  trifling,  that  it  feldom  can 
be  moved  for  to  gain  time  or  to  gratify  humour.  The  motion 

muft 
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rauft  be  made  within  the  firft  four  days  of  the  next  fucceeding 
term,  within  which  term  it  is  ufually  heard  and  decided. 
And  it  is  worthy  obfer\'ation,  how  infinitely  fuperior  to  all 
Others  the  trial  by  jury  approves  itfelf,  even  in  the  very  mode 
of  it's  revifion.  In  every  other  country  of  Europe,  and  in 
thofe  of  our  own  tribunals  which  conform  themfelves  to  the  ^ 
procefs  of  the  civil  law,  the  parties  are  at  liberty,  whenever  [  393  ] 
they  pleafe,  to  appeal  from  day  to  day  and  from  court  to 
court  upon  queftions  merely  of  fa£l: ;  which  is  a  perpetual 
fource  of  obftinate  chicane,  delay,  and  expenfive  litigation.  " 
With  us  no  new  trial  is  allowed,  unlefs  there  be  a  manifeft 
miftake,  and  the  fubje£l:  matter  be  worthy  of  interpofition. 
The  party  who  thinks  himfelf  aggrieved,  may  ftill,  if  he 
pleafes,  have  recourfe  to  his  writ  of  attaint  after  judgment ; 
in  the  courfe  of  the  trial  he  may  demur  to  the  evidence, 
or  tender  a  bill  of  exceptions.  And,  if  the  firft  is  totally  laid 
afide,  and  the  other  two  very  feldom  put  in  pra£l:ice,  it  is 
becaufe  long  experience  has  fhewn,  that  a  motion  for  a 
fccond  trial  is  the  fhorteft,  cheapeft,  and  moft  efFe6i:ual  cure 
for  all  imperfections  in  the  verdidi  ;  whether  they  arife  from 
the  miftakes  of  the  parties  themfelves,  of  their  counfel  or 
attornies,  or  even  of  the  judge  or  jury. 

2.  Arrests  of  judgment  arife  from  ifUrinJic  caufes,  ap- 
pearing upon  the  face  of  the  record.  Of  this  kind  are,  firft, 
where  the  declaration  varies  totally  from  the  original  writ ;  as 
where  the  wr?^is  in  debt  or  detinue,  and  the  plaintiff  declares 
in  an  a£tion  on  the  cafe  for  an  ajfumpjtt :  for,  the  original 
writ  out  of  chancery  being  the  foundation  and  warrant  of  the 
whole  proceedings  in  the  common  pleas,  if  the  declaration 
does  not  purfue  the  tiature  of  the  writ,  the  court's  authority 

■••  Not  many  years  ago  an  appeal  was  admit)  was  finally  determined  in  April 

Irought  to  the  houfe  of  lords  from  the  1749;  the  queftion  being  only  on  the 

court  of  fefSon  in  Scotland,   in  a  caufe  property  in  an  ox,  adjudged  to  be  of  the 

between    Napier    and    Macfarlatie.     It  value  of  three  guineas.     No  pique  or 

wa>    inftituted    in    March  1745;    and  fpirit  could  have  made  fuch  a  caufe,  in     • 

(after  many  interlocutory  orders  and  fen-  the  court  of  king's  bench  or  common 

tences  below,  appealed  from  and  reheard  pleas,  have  lafted  a  tenth  of  the  time,  or 

•I  far  as  the  courfe  of  proceedings  would  have  coft  a  twentieth  part  of  the  ezpenfe. 

Vol,  III.  G  g  totally 
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totallj  fails.     Alfo,  fccondly,  where  the  verdid^  materially 
differs  from  the  pleadings  and  iflue  thereon;  as  if,  in  an 
adlion  for  words,  it  is  laid  in  the  declaration  that  the  defend- 
ant faid,  "  the  plaintiff  is  a  bankrupt  •/'  and  the  verdift  finds 
fpecially  that  he  faid,  "  the  plaintiff  will  be  a  bankrupt."    Or, 
thirdly,  if  the  cafe  laid  in  the  declaration  is  not  fufficient  in 
r  -ygA  1  point  of  law  to  found  an  a£tion  upon.     And  this  is  an  inva- 
riable rule  with  regard  to  arrefls  of  judgment  upon  matter  of 
law,  '*  that  whatever  is  alleged  in  arreft  of  judgment  muft  be 
"  fuch  matter,  as  would  upon  demurrer  have  been  fufficient 
**  to  overturn  the  a£iion  or  plea."     As  if,  on  an  a£lion  for 
flander  in  calling  the  plaintiff  a  Jew,  the  defendant  denies 
the  words,  and  iffue  is  joined  thereon ;  now,  if  a  verdift  be 
found  for  the  plaintiff,  that  the  words  were  a<Slually  fpoken, 
whereby  the  faft  is  eflabliflied,  dill  the  defendant  may  move 
in  arreft  of  judgment,  that  to  call  a  man  a  Jew  is  not  aftion- 
able:  and,  if  the  court  be  of  that  opinion,  the  judgment 
(hall  be  arretted,  and  never  entered  for  the  plaintiff.    But  the 
rule  will  not  hold  e  converfoy  **  that  every  thing  that  may  be 
.«*  alleged  as  caufe  of  demurrer  will  be  good  in  arreft  of  judg- 
**  ment :"  for  if  a  declaration  or  plea  omits  to  ftate  fome  par- 
ticular circumftance,  without  proving  of  which,  at  the  trial, 
it  is  impoffible  to  fupport  the  aftion  or  defence,  this  omifllon 
-    fhall  be  aided  by  a  verdift.  As  if,  in  an  adlion  of  trefpafs,  the 
declaration  doth  not  allege  that  the  trefpafs  was  committed 
on  any  certain  day  * ;  or  if  the  defendant  juftifies,  by  prefcrib- 
ing  for  a  right  of  common  for  his  cattle,  and  does  not  plead 
that  his  cattle  were  levant  and  couchant  on  the  land  * }  though 
'either  of  thefe  defedis  might  be  good  caufe  to  demur  to  the 
declaration  or  plea,  yet  if  the  adverfe  party  omits  to  take  ad- 
vantage of  fuch  omifllon  in  due  time,  but  takes  iffue,  and 
has  a  verdidl  againft  him,  thefe  exceptions  cannot  after  ver- 
dift  be  moved  in  arreft  of  judgment.     For  the  verdi£l  afcer- 
tains  thofe  fafts,  which  before  from  the  inaccuracy  of  the 
pleadings  might  be  dubious ;  fince  the  law  will  not  fuppofe, 
that  a  jury  under  the  infpe£lion  of  a  judge,  would  find  a  ver- 
di<a  for  the  plaintiff  or  defendant,  unlefs  he  had  proved  thofe 

"Cwth.^Sj.  'Cro.Jac.44. 

circum- 
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circumftances,  without  which  his  general  allegation  is  defec- 
tive.' Exceptions  therefore,  that  are  iftoved  in  arreft  of 
judgment,  muft  be  much  more  material  and  glaring  than 
fuch  as  will  maintain  a  demurrer :  or,  in  other  words,  many 
inaccuracies  and  omiflions,  which  would  be  fatal,  if  early 
obferved,  are  cured  by  a  fubfequent  verdift  ;  and  not  fufFeredi 
in  the  la  ft  ftage  of  a  caufe,  to  unravel  the  whole  proceedings. 
But  if  the  thing  omitted  be  eflential  to  the  aftion  or  de-_ 
fence,  as  if  the  plaintiiF  does  not  merely  ftate  his  title  in  a  •'^^ 
defe^live  manner,  but  fets  forth  a  title  that  is  totally  defec- 
tive in  itfelf  ^,  or  if  to  an  a£lion  of  debt  the  defendant  pleads 
not  guilty  inftead  of  nil  debet  »,  thefe  cannot  be  cured  by  a 
verdi£t  for  the  plaintiff  in  the  firft  cafe,  or  for  the  defend- 
ant in  the  fecond. 

If,  by  the  mifcondu£l  or  inadvertence  of  the  pleaders,  the 
ilTue  be  joined  on  a  faft  totally  immaterial,  or  infufficient  to 
determine  the  right,  fo  that  the  court  upon  the  finding  can- 
not know  for  whom  judgment  ought  to  be  given  j  as  if,  in  an 
a61:ion  on  the  cafe  in  ajfumpftt  again  ft  an  executor,  he  pleads 
that  he  himfelf  (inftead  of  the  teftator)  made  no  fuch  pro- 
mife  *  :  or  if,  in  an  a£lion  of  debt  on  bond  conditioned  to  pay 
money  on  or  before  a  certain  day,  the  defendant  pleads  pay- 
ment on  the  day  '^ ;  (which  iflue,  if  found  for  the  plaintiff,  would 
be  inconelufive,  as  the  money  might  have  been  paid  before;)  in 
thefe  cafes  the  court  will  after  verdift  award  a  repleader^  quod 
■partes  replacitent ;  unlefs  it  appears  from  the  whole  record 
that  nothing  material  can  pofTibly  be  pleaded  in  any  ihape 
whatfoever,  and  then  a  repleader  would  be  fruitlefs  ^.  And, 
whenever  a  repleader  is  granted,  the  pleadings  muft  begin  de 
novo  at  that  ftage  of  them,  whether  it  be  the  plea,  replica- 
tion, or  rejoinder,  isfc.  wherein  there  appears  to  have  been 
the  firft  defeft,  or  deviation  from  the  regular  courfe*. 

If  judgment  is  not  by  fome  of  thefe  means  arrefted  within 
the  firft  four  days  of  the  next  term  after  the  trial,  it  is  then  to 

)'lMod.293.  *Stra.  994. 

»'Salk.  865.  *  4  Burr.  301,  902. 

•  Cro.Hir.  778.  «  Raym.  438.    Stlk.479. 

*  2  V«ntr.  1 90. 
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be  entered  on  the  roll  or  record.  (2)  Judgments  are  the  fen- 
tence  of  the  law,  pronounced  by  the  court  upon  the  matter 
contained  in  the  record  ;  and  are  of  four  forts.  Firft,  where 
the  fadis  are  confefled  by  the  parties,  and  the  law  determined 
by  the  court ;  as  in  cafe  of  judgment  upon  demurrer:  fecondly, 
where  the  law  is  admitted  by  the  parties,  and  the  fads 
difputed  J  as  in  cafe  of  judgment  on  a  verdiB  :  thirdly,  where 
both  the  fa£l  and  the  law  arifing  thereon  arc  admitted  by  the 
E  39^  ]  defendant ;  which  is  the  cafe  of  judgments  by  confejfwn  or 
default :  or,  laftly,  where  the  plaintiff  is  convinced  that  either 
fa£t,  or  law,  or  both,  are  infufficient  to  fupport  his  action, 
and  therefore  abandons  or  withdraws  his  profecution  ;  which 
is  the  cafe  in  judgments  upon  a  nonfuit  or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  fentence,  but  the  de- 
termination and  fentence  of  the  laiv.  It  is  the  conclufion 
that  naturally  and  regularly  follows  from  the  premifes  of  law 
and  faft,  which  ftands  thus :  againft  him,  who  hath  rode 
over  my  corn,  I  may  recover  damages  by  law  :  but  A  hath 
rode  over  my  corn  ;  therefore  I  fhall  recover  damages  againft 
A.  If  the  major  propofition  be  denied,  this  is  a  demurrer  in 
law :  if  the  minor,  it  is  then  an  iffue  of  fa£l :  but  if  both 
be  confeffed  (or  determined)  to  be  right,  the  concluGon  or 
judgment  of  the  court  cannot  but  follow.  Which  judgment 
or  conclufion  depends  not  therefore  on  the  arbitrary  caprice 
of  the  judge,  but  on  the  fettled  and  invariable  principles  of 
juftice.  The  judgment,  in  (hort,  is  the  remedy  prefcribed 
by  law  for  the  redrefs  of  injuries  ;  and  the  fuit  or  aftion  is 


(2)  A  motion  in  arreft  of  judgment  may  be  made  at  any  time 
before  judgment  is  aftually  entered  up.  Doug.  746.  Where 
judgment  is  arrefted,  each  party  pays  his  own  cofts.     Convp.  ^oj. 

If  a  verdift  is  taken  generally  with  entire  damages,  judgment 
may  be  arrefked  if  any  one  count  in  the  declaration  is  bad ;  but  if 
there  is  a  general  verdift  of  guilty  upon  an  indiftment  confilUng  of 
feveral  counts,  and  any  one  count  is  good,  that  is  held  to  be 
fufficient.     Dwg.  730. 

the 
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the  vehicle  or  means  of  adrainifterlng  it.  What  that  remedy 
may  be,  is  indeed  the  refult  of  deliberation  and  ftudy  to  point 
out,  and  therefore  the  ftyle  of  the  judgment  is,  not  that  it  is 
decreed  or  refolved  by  the  court,  for  then  the  judgment 
might  appear  to  be  their  own  j  but,  "  it  is  confidered,"  ron- 
ftderatum  eji  per  curiam^  that  the  plaintiff  do  recover  his  da- 
mages, his  debt,  his  poffeffion,  and  the  like  :  which  implies 
that  the  judgment  is  none  of  their  own ;  but  the  a£l  of  law, 
pronounced  and  declared  by  the  court,  after  due  deliberation 
and  inquiry. 

All  thefe  fpecies  of  judgments  are  either  interlocutory  or 
final.  Interlocutory  judgments  are  fuch  as  are  given  in  the 
middle  of  a  caufe,  upon  fome  plea,  proceeding,  or  default, 
which  is  only  intermediate,  and  does  not  finally  determine  or 
complete  the  fuit.  Of  this  nature  are  all  judgments  for  the 
plaintiff  upon  pleas  in  abatement  of  the  fuit  or  action :  in  r  ^^^  ] 
which  it  is  confidered  by  the  court,  that  the  defendant  do 
anfwer  over,  refpondeat  oujler ;  that  is,  put  in  a  more  fub- 
ftantial  plea  ^  It  is  eafy  to  obferve,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory ;  for  there  are 
afterwards  farther  proceedings  to  be  had,  when  the  defendant 
hath  put  in  a  belter  anfwer. 

But  the  interlocutory  judgments^  moft  ufually  fpoken  of, 
are  thofe  incomplete  judgments,  whereby  the  right  of  the 
plaintiff  is  indeed  eftabliflied,  but  the  quantum  of  damages 
fuftained  by  him  is  not  afcertained :  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury.  As  by 
the  old  Gothic  conftitution  the  caufe  was  not  completely 
finiihed,  till  the  nemhda  or  jurors  were  called  in  "  ad  execu- 
**  tionem  decretorum  Judicii,  ad  aejiimationem  pretii,  damni,  lucrt, 
«  £5*^."  s  This  can  only  happen  where  the  plaintiff  recovers  ; 
for,  when  judgment  is  given  for  the  defendant,  it  is  always 
complete  as  well  as  final.  And  this  happens,  in  the  firft 
place,  where  the  defendant  fuffers  judgment  to  go  againft 
him  by  default,  or  nihil  di'cit ;  as  if  he  puts  in  no  plea  at  all 

'  2  Saund.  30.  K  Stiernhook,  dejurtCMh.l.l.c.^. 
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to  the  plaintiff's  declaration  :  by  confeffion  or  cognovit  aiiio- 
nem,  where  he  acknowledges  the  plaintifF's  demand  to  be  juft  : 
or  by  nonfum  informatusy  when  the  defendant's  attorney  de- 
clares he  has  no  inftruflions  to  fay  any  thing  in  anfwer  to  the 
plaintiff,  or  in  defence  of  his  client ;  which  is  a  fpecies  of 
judgment  by  default.  If  thefe,  or  any  of  them,  hap|ien  in 
a£lions  where  the  fpecific  thing  fued  for  is  recovere<l,  as  in 
aflions  of  debt  for  a  fum  certain,  the  judgment  is  abfolutely 
complete.  And  therefore  it  is  very  ufual^  in  order  to  ftrengthen 
a  creditor's  fecurity,  for  the  debtor  to  execute  a  warrant  of 
attorney  to  fome  attorney  named  by  the  creditor,  empowering 
him  to  confefs  a  judgment  by  either  of  the  ways  juft  now  men- 
tioned (by  n'thil  dic'ity  cognovit  aElionem  or  non  fum  informatus) 
^n  an  a£tion  of  debt  to  be  brought  by  the  creditor  againft  the 
debtor  for  the  fpecific  fum  due  :  which  judgment,  when  con- 
fefled,  is  abfolutely  complete  and  binding  (3);  provided  the 


(3)  The  perfon  to  whom- this  warrant  of  attorney  is  given  has 
all  the  benefit  of  a  judgment  and  execution  againft  the  debtor's 
perfon  and  property,  without  being  delayed  by  any  intermediate 
procefs,  as  in  the  cafe  of  a  regular  fuit.  It  is  frequently  given  by 
a  perfon  arrefled  upon  condition  of  his  difcharge,  and  that  longer 
time  fhall  be  allowed  him  for  the  payment  of  the  debt,  or  that 
fome  other  indulgence  fhall  be  fhewn  him.  But  to  prevent  perfons 
in  this  fituation  from  being  impofed  upon,  no  warrant  of  attorney 
to  confefs  a  judgment,  given  by  a  perfon  arrefled  upon  mefne  pro- 
cefs, fhall  be  of  any  force,  unlefs  fome  attorney  be  prefent  on  be- 
half of  the  perfon  in  cuflody,  who  fhall  explain  the  nature  of  the 
warrant,  and  fubfcribe  his  name  as  a  witnefs  to  it.  i  Cramp. 
Prac.  316. 

If  a  warrant  of  attorney  to  confefs  a  judgment  is  given  uncon- 
ditionally, or  without  delay  of  execution,  judgment  may  be  figned 
and  execution  may  be  taken  out  upon  the  fame  day  it  is  given  ; 
and  thus  a  debtor  may  give  one  creditor  a  preference  to  another, 
who  has  obtained  judgment  after  a  long  litigation.     5  T.  R.  235. 

But  if  judgment  is  not  entered  within  a  year,  the  plaintiff  mufl 
move  the  court  for  leave  to  enter  up  judgment  upon  an  affidavit, 
ftating,  that  the  warrant  has  been  duly  executed,  that  the  debt 
is  unfatisfied,  and  that  the  party  was  living  a  fhort  time  before. 
I  Cromp.  Prac.  316. 
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fame  (as  is  alfo  required  in  all  other  judgments)  be  regularly 
docquetted,  that  is,  abftrafted  and  entered  in  a  book,  accord- 
ing to  the  directions  of  ftatute  4  &  5  W.  &  M.  c.  20.  But,  [  3^8  ] 
where  damages  are  to  be  recovered,  a  jury  mufl  be  called  in 
to  aflefs  them ;  unlefs  the  defendant,  to  fave  charges,  will 
confefs  the  whole  damages  laid  in  the  declaration  :  otherwife 
the  entry  of  the  judgment  is,  *'  that  the  plaintiff  ought  to 
*<  recover  his  damages,  (indefinitely,)  but  becaufe  the  court 
**  know  not  what  damages  the  faid  plaintiff  hath  fuflained, 
i*  therefore  the  (heriff  is  commanded,  that  by  the  oaths  of  , 
**  twelve  honeft  and  lawful  men  he  inquire  into  the  faid 
**  damages,  and  return  fuch  inquifitlon  into  court."  This 
procefs  is  called  a  ivrit  of  inquiry :  iri  the  execution  of  which 
the  Iheriff  fits  as  judge,  and  tries  by  a  jury,  fubjeft  to  nearly 
the  fame  law  and  conditions  as  the  trial  by  jury  at  niji  priusy 
what  damages  the  plaintiff  hath  really  fuftained  j  and  when 
their  verdidb  is  given,  which  mufl  affcfsyora^  damages,  the 
(heriff  returns  the  inquifition,  which  is  entered  upon  the  roll 
in  manner  of  9^  pojlea ;  and  thereupon  it  is  confidered,  that 
the  plaintiff  do  recover  the  exa£l  fum  of  the  damages  fo  af- 
feffed.  In  like  manner,  when  a  demurrer  is  determined  for 
the  plaintiff  upon  an  a£lion  wherein  damages  are  recovered, 
the  judgment  is  alfo  incomplete,  without  the  aid  of  a  writ  of 
inquiry  (4)^^,.^^^^ 


(4)  It  has  been  faid,  by  C.  J.  Wilmot,  that  "  this  i»  an  inquefl 
**  of  office  to  inform  the  confcience  of  the  court,  who,  if  they 
"  pleafe,  may  themfelves  affefs  the  damages."  3  Wilf.  62.  Hence 
a  praftice  is  now  eflablifhed  in  the  courts  of  king's  bench  and 
common  pleas,  in  alliens  where  judgment  is  recovered  by  default 
upon  a  bill  of  exchange  or  a  promifTory  note,  to  refer  it  to  the 
mafter  or  prothonotary  to  afcertain  what  is  due  for  principal,  in- 
tereH,  and  cofls,  whofe  report  fuperfedes  the  neceffity  of  a  writ 
of  inquiry.  ^T.  R.  275.  H.  Bl.  541.  But  this  praftice  is  not  yet 
adopted  by  the  court  of  exchequer.  1  ^njl,  249.  In  cafes  of 
difficulty  and  importance,  the  court  will  give  leave  to  have  the 
writ  of  inquiry  executed  before  a  judge  at  fittings  or  mfi  prius  ; 
and  then  the  judge  ads  only  as  an  affifta"^  ^  to  tne  ilieriff.    The 

G  g  4  number 


398  Private  Book  III. 

Final  judgments  are  fuch  as  at  once  put  an  end  to  the 
a£lion,  by  declaring  that  the  plaintiff  has  either  entitled  him- 
felf,  or  has  not,  to  recover  the  remedy  he  fues  for.  In 
which  cafe,  if  the  judgment  be  for  the  plaintiff,  it  is  alfo  con- 
fidered  that  the  defendant  be  either  amerced,  for  his  wilful 
delay  of  juftice  in  not  immediately  obeying  the  king's  writ 
by  rendering  the  plaintiff  his  due  *;  or  be  taken  up,  capiatur, 
till  he  pays  a  fine  to  the  king  for  the  public  mifdemefnor 
which  is  coupled  with  the  private  injury,  in  all  cafes  of 
force',  of  falfehood  in  denying  his  own  deed^,  or  unjuftly 
claiming  property,  in  replevin,  or  of  contempt  by  difobeying 
the  command  of  the  king's  writ  or  the  exprefs  prohibition  of 
any  ftatute'.  But  now  in  cafe  of  trefpafs,  ejeftment,  af- 
fault,  and  falfe  imprifonment,  it  is  provided  by  the  flatute 
C  399  ]  5  ^  6W.  &  M.  c.  12.  that  no  writ  of  capias  fhall  iffue  for 
this  fine,  nor  any  fine  be  paid ;  but  the  plaintiff  ftiall  pay 
6s.  8i.  to  the  proper  officer,  and  be  allowed  it  againft  the 
defendant  among  his  other  cofts.  And  therefore  upon  fuch 
judgments  in  the  common  pleas  they  ufed  to  enter  that  the 
fine  was  remitted,  and  now  in  both  courts  they  take  no  no- 
tice of  any  fine  or  capias  at  all ".  But  if  judgment  be  for 
the  defendant,  then  in  cafe  of  fraud  and  deceit  to  the  court, 
or  malicious  or  vexatious  fuits,  the  plaintiff  may  alfo  be 
fined  °  J  but  in  moft  cafes  it  is  only  confidered,  that  he  and 

"  9  Rep.  40.  61.  Entr.  379.  CB.  Hil.  4  Ann.  rot.  430. 

'   S Rep.  59.   llRep.  43.  5Mod.285.  '   8  Rep.  60. 

See  Append.  No.  11.  §4.  "  Salk.  54.Canh.  300. 

"  F.  N.   B.   121.     Co.   Litt.    131.  "  8  Rep.  59,  60. 
8  Rep.  60.      1  Roll.  Abr.  219.      Lill. 


number  of  the  jurors  fwom  upon  this  inqueft  need  not  be  confined 
to  twelve  ;  for  when  a  writ  of  inquiry  was  executed  at  the  bar  of 
the  court  of  king's  bench,  in  an  aftion  oi  fcandalum  tnagnatumf 
brought  by  the  duke  of  York  (afterwards  James  the  fecond) 
againft  Titus  Oates,  who  had  called  him  a  traitor  ;  fifteen  were 
fworn  upon  the  jury,  who  gave  all  the  damages  laid  in  the  declar- 
ation, viz.  100,000/.  In  that  cafe  the  fheriffs  of  Middlefex  fat  in 
court,  covered,  at  the  table  below  the  judges.     3  St.  Tr.  987. 

1  his 
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his  pledges  of  profccuting  be  (nominally)  amereed  for  his 
falfe  claim,  profalfo  clamore  fuo,  and  that  the  defendant  may 
go  thereof  without  a  day,  eat  inde  fme  diet  that  is,  without 
any  farther  continuance  or  adjournment  ;  the  king's  writ, 
commanding  his  attendance,  being  now  fully  fatisfied,  and 
his  innocence  publicly  cleared  *. 

'  Thus  much  for  judgments  ;  to  which  cofts  are  a  neceflary 
appendage  ;  it  being  now  as  well  the  maxim  of  ours  as  of  the 
civil  law,  that  "  viBas  viBori  in  expenfts  condemnandus  ejl^  ." 
though  the  common  law  did  not  profefledly  allow  any,  the 
amercement  of  the  vanquiftied  party  being  his  only  punifh- 
ment.     The  firft  ftatute  which  gave  cofts,  eo  nomine,  to  the 
demandant  in  a  real  aftion  was  the  ftatute  of  Gloucefter, 
6  Edw.  I.  c.  I.  as  did  the  ftatute  of  Marlbridge,  53  Hen.  III. 
c.  6.,  to  the  defendant  in  one  particular  cafe,  relative  to  ward- 
fliip  in  chivalry  :  though  in  reality  cofts  were  always  con- 
fidered  and  included  in  the  quantum  of  damages,  in  fuch  actions 
where  damages  are  given  ;  and,  even  now,  cofts  for  the  plain- 
tiff are  always  entered  on  the  roll  as  increafe  of  damages  by 
the  court  ^.  But,  becaufe  thofe  damages  were  frequently  in- 
adequate to  the  plaintiff's  expences,  the  ftatute  of  Gloucefter 
orders  cofts  to  be  alfo  added  ;  and  farther  dire£ls,  that  the 
fame  rule  fliall  hold  place  in  all  cafes  where  the  party  is  to 
recover  damages.     And  therefore  in  fuch  actions  where  no 
damages  were  then  recoverable  (as  in  quare  impedity  in  which 
damages  were  not  given  till  the  ftatute  ofWeftm.a.i3Edw.I.)  [  400  ] 
no  cofts  are  now  allowed  '  ;  unlefs  they  have  been  exprefsly 
given  by  fome  fubfequent  ftatute.     The  ftatute  3  Hen.  VIL 
1. 10.  was  the  firft  which  allowed  any  cofts  on  a  writ  of  error. 
But  no  cofts  were  allowed  the  defendant  in  any  fliape,  till  the  ^ 

ftatutes  23  Hen.  VIII.  c.  15.  4  Jac.  I.  c.  3.  8  &  9  W.  III. 
c.  II.  4  &  5  Ann.  c.  i6»  which  very  equitably  gave  the 
defendant,  if  he  prevailed,  the  fame  cofts  as  the  plaintiff 
would  have  had,  in  cafe  he  had  recovered.  Thefe  cofts  on 
both  fides  are  taxed  and  moderated  by  the  prothonotary,  or 
other  proper  officer  of  the  court. 

•  Append.  No.  III.  §  6.  ?  Append.  No.  II.  §  4. 

P  Cod.  3. 1.13.  'loRcp.  ilfl. 
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Thb  king  (and  any  perfon  fuing  to  his  ufe  *)  (hall  neither 
pay  nor  receive  cofts ;  for,  beOdes  that  he  is  not  included 
under  the  general  words  of  thefe  flatutes,  as  it  is  his  preroga- 
tive not  to  pay  them  to  a  fubje£):,  fo  it  is  beneath  his  dignity 
to  receive  them.  And  it  feems  reafonable  to  fuppofc,  that 
the  queen-confort  participates  of  the  fame  privilege  j  for 
in  a£lions  brought  by  her,  (he  was  not  at  the  common  law 
obliged  to  find  pledges  of  profecution,  nor  could  be  amerced 
in  cafe  there  was  judgment  againft  her '.  In  two  other  cafes 
an  exemption  alfo  lies  from  paying  cofts.  Executors  and  ad- 
miniftrators,  when  fuing  in  the  rightof  the  deceafed>  (hall  pay 
none":  for  the  ftatute  23  Hen.  VIII.  c.  15.  doth  not  give 
cofts  to  defendants,  unlefs  where  the  a£lion  fuppofeth  the 
contract  to  be  made  with,  or  the  wrong  to  be  done  to,  the 
plaintiff  himfelf  (5).  And  paupers,  that  is,  fuch  as  will  fwear 
themfelves  not  worth  five  pounds,  are,  by  ftatute  11  Hen. 
VII.  c.  12.,  to  have  original  writs  TinA/ubpoenas  gratis ,  and 
counfel  and  attorney  afligned  them  without  fee  •,  and  are  ex- 
cufed  from  paying  cofts,  when  plaintiffs,  by  the  ftatute  23  Hen. 
VIIL,c.  15.  but  fhall  fuffer  other  punifhment  at  the  difcretion 
of  the  judges.  And  it  was  formerly  ufual  to  give  fuch  pau- 
pers, if  nonfuited,  their  clediion  either  to  be  whipped  or  pay 
the  cofts  * :  though  that  practice  is  now  difufed  *.  It  feems 
[  401  ]  however  agreed,  that  a  pauper  may  recover  cofts,  though 
he  pays  none ;  for  the  counfel  and  clerks  are  bound  to  give 
their  labour  to  /j/w,  but  not  to  his  antagonifl '.    To  prevent 

•Stat.  24  Hen.  VIII.  c.  8.  ''1  Sid.  261.     7  Mod.  U4. 

'    ";F.N3. 101.    Co.Lht.  133.  »Salk.i06. 

"  Cro.  Jac.  229.     1  Ventr.  92.  y  1  Equ.  Caf,  abr.  125. 

•• ■   A-:i'.ir^. 

(5)  If  executors  fue  as  executors  for  money  paid  to  their  ufe 

after  the  teftator's  death,  they  fhall  pay  cofts.  5  T.  R.  234.  When 

executors  and  adminiftrators  are  defendants,   they  pay  cofts,  Uke 

other  perfons.     2  Cromp.  Pra8.  476.     Or  wherever  the  caufe  of 

aftion  arifes  in  the  time  of  the  executor,  as  the  converfion  in  the 

cafe  of  trover, '  the  executor  fhall  pay  cofts,   becaufe  it  is  not 

necefTary  to  bring  the  adion  in  the  charaAer  of  executor.    7  T'.  R' 

358.     So  an  executor  or  adminiftrator  is  liable  to  pay  the  cofls  of 

a  nonpros.    6  T'- iJ.  654.  -'^     > 

alfo 
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alfo  trifling  and  malicious  actions,  for  words,  for  afTault  and 
battery,  and  for  trefpafs,  it  is  enabled  by  ftatutes  43  Eli2. 
c.  6.  (6),  21  Jac.  I.  c.  16.,  and  22  &  23  Car.  II.  c.  9.  §  136. 
that,  where  the  jury  who  try  any  of  thefc  aflions  (hall  give 
Icfs  damages  than  40X.  the  plaintiff  (hall  be  allowed  no  more 
cofts  than  damages,  unlefs  the  judge  before  whom  the  caufe 
is  tried  fhall  certify  under  his  hand  on  the  back  of  the  re- 
cord, that  an  a£tual  battery  (and  not  an  aflTault  only)  was 
proved,  or  that  in  trefpafs  the  freehold  or  title  of  the  land 
came  chiefly  in  queftion.  Alfo  by  ftatute  4  &  5  W.  8c  M. 
c.  23.  and  8  &  9  W.  III.  c.  11.  if  the  trefpafs  were  com- 


(6)  The  43  Eliz.  c.  6.  enafts,  that  where  the  plaintiff  in  any 
perfonal  a6tioD,  except  for  any  title  or  intereft  in  lands,  or  for  a 
battery,  recovers  lefs  than  40J.  he  fhall  have  no  more  cofls  than 
damages,  if  the  judge  certifies  that  the  debt  or  damages  were 
under  40/.  But  if  the  judge  does  not  grant  fuch  a  certificate  to 
the  defendant,  the  plaintiff  recovers  full  cofts.  Aftions  of  trefpafs 
vi  et  armisy  as  for  beating  a  dog,  are  within  the  ftatute.  3  Z".  jR.  38. 
The  certificate  under  the  ftatute  may  be  granted  after  the  trial. 

This  certificate  is  to  reftrain  the  cofts  ;  but  a  certificate  under 
the  22  &  23  Car.  II.  c.  9.  is  given  in  favour  of  the  plaintiff  to  ex- 
tend them  from  a  fum  under  40J.  to  full  cofts.  If  th«  defendant 
juftifies  the  battery,  the  plaintiff  fhall  have  full  cofts  without  the 
judge's  certificate,  though  the  damages  are  under  40J.  for  it  is 
held  the  admiilion  of  the  defendant  precludes  the  neceffity  of  the 
certificate.  But  a  juftification  of  the  affault  only  will  not  be  fuf- 
ficient  for  this  purpofe  ;  for  the  judge  muft  certify  an  aAual  bat- 
tery. ^T,  R.  391.  This  certificate  muft  be  granted  at  the  trial. 
2  Cromp.  Praa.  455. 

In  declarations  for  affault  and  battery,  there  is  fometimes  a  count 
for  tearing  the  plaintiff's  cloaths ;  and  if  this  is  ftated  as  a  fub- 
ftantive  injury,  and  the  jury  find  it  to  have  been  fuch,  and  not  to 
Jiave  happened  in  confequence  of  the  beating,  the  plaintiff  will  be 
entitled  to  full  cofts  [iT.  R.  6^6.);  unlefs  the  judge  fhould  affift 
the  defendant  under  the  43  Eliz.  c.  6.  So  in  a  trefpafs  upon  land, 
the  carrying  away  or  afportavit  of  any  independent  perfonal  pro- 
perty will  entitle  the  plaintiff  to  full  cofts,  unlefs  the  afportation, 
as  by  digging  and  carrying  away  turves,  is  a  mode  or  qualification 
of  the  trefpafs  upon  the  land.     Doug.  780. 

mitted 
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mitted  in  hunting  or  fporting  by  an  inferior  tradefman,  or  if 
it  appear  to  be  wilfully  and  malicioufly  committed,  the 
plaintiff  {hall  have  full  cofts  %  though  his  damages  as  afiefled 
by  the  jury  amount  to  lefs  than  40X. 

AtT^Vi  judgment  is  entered,  execution  will  immediately  fol- 
low, unlefs  the  party  condemned  thinks  himfelf  unjuftly  ag- 
grieved by  any  of  thefe  proceedings  ,  and  then  he  has  his  re- 
medy to  reverfe  them  by  feveral  writs  in  the  nature  of  appeals, 
which  we  (hall  confider  in  the  fucceeding  chapter. 

*  See  iwg.  314,  215. 
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CHAPTER    THE       TWENTY-FIFTH. 


OF  PROCEEDINGS  in  the  nature 
OF  APPEALS. 


PROCEEDINGS,  in  the  nature  of  appeals  from  the 
proceedings  of  the  king's  courts  of  law,  are  of  various 
kinds  :  according  to  the  fubjedl  matter  in  which  they  arc 
concerned.   They  are  principally  four.  - 

I.  A  WRIT  of  attaint :  which  lieth  to  inquire  whether  a 
jury  of  twelve  men  gave  a  falfe  verdi£t  *  ;  that  fo  the  judg- 
ment following  thereupon  may  be  reverfed :  and  this  muft 
be  brought  in  the  lifetime  of  him  for  whom  the  verdift  was 
given  ;  and  of  two  at  leaft  of  the  jurors  who  gave  it.  This 
lay  at  the  common  law,  only  upon  writs  of  qffifei  and 
feems  to  have  been  co-eval  with  that  inftitution  by  king 
Henry  II.  at  the  inftance  of  his  chief  juftice  Glanvil :  being 
probably  meant  as  a  check  upon  the  vaft  power  then  repofed 
in  the  recognitors  of  afllfe,  of  finding  a  verdift  according  to 
their  own  perfonal  knowledge,  without  the  examination  of 
witnefles.  And  even  here  it  extended  no  farther  than  to  fuch  [  4^3  ] 
inftances,  where  the  iflue  was  joined  upon  the  very  point  of 
affife  (the  heirfliip,  diffeifin,  (s'i-.),  and  not  on  any  collateral 
matter ;  as  villenage,  baftardy,  or  any  other  difputed  fadl. 
In  thcfe  cafes  the  ajjlfe  was  faid  to  be  turned  into  an  inqtiejl  or  a 
jury  J  {ajjifa  vertitur  in  juratum^  or  that  the  affife  (hould  be 
taken  in  modum  juratae  et  non  in  modum  ajftfae  ;  that  is,  that 

■  FincU.  L,  484. 
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the  iflue  {hould  be  tried  by  a  common  jury  or  inqueft,  and 
not  by  recognitors  of  affife  *• :  and  then  I  apprehend  that  no 
attaint  lay  againfl  the  inqueft  or  jury  that  determined  fuch 
collateral  iflue*.  Neither  do  I  find  any  mention  made  by 
our  antient  writers,  of  fuch  a  procefs  obtaining  after  the  trial 
by  inqueft  or  jury,  in  the  old  Norman  or  feodal  aQions  pro- 
fecuted  by  writ  of  entry.  Nor  did  any  attaint  lie  in  trefpafs^ 
debty  or  other  a£iion  perfonal,  by  the  old  common  law  :  be- 
caufe  thofe  were  always  determined  by  common  inquefts  or 
juries  *.  At  length  the  ftatute  of  Weftm.  i .  3  Edw.  I.  c.  38. 
allowed  an  attaint  to  be  fued  upon  inquejlsy  as  well  as  ajftfes^ 
which  were  taken  upon  any  plea  of  land  or  oi  freehold.  But 
this  was  at  the  king's  difcretion,  and  is  fo  underftood  by 
the  author  of  Fleta  *,  a  writer  contemporary  with  the 
ftatute  ;  though  fir  Edward  Coke  f  feems  to  hold  a  different 
opinion.  Other  fubfequent  ftatutes*  introduced  the  fame 
remedy  in  all  pleas  of  trefpafs,  and  the  ftatute  34  Edw.  HI. 
c.  7.  extended  it  to  all  pleas  wbatfoever,  perfonal  as  well  as 
real  j  except  only  the  writ  of  right j  in  fuch  cafes  where  the 
mife  or  iffue  is  joined  on  the  mere  righty  and  not  on  any  col- 
lateral queftion.  For  though  the  attaint  feems  to  have  been 
generally  allowed  in  the  reign  of  Henry  the  fecond  ",  at  the 
firft  introdu6iion  of  the  grand  affife,  (which  at  that  time 
might  confift  oi  only  twelve  recognitors,  in  cafe  they  were  all 
unanimous,)  yet  fubfequent  authorities  have  holden,  that  no 
[  404  3  attaint  lies  on  a  falfe  verdi£t  given  upon  the  mere  right, 
cither  at  common  law  or  by  ftatute  ;  becaufe  that  is  deter- 
mined by  the  grand  affife,  appealed  to  by  the  party  hioofelf, 
and  now  confift ing  oi  Jixteen  jurors'.  '*"       .  ^  ' 

The  jury  who  are  to  try  this  falfc  verdi6i  muft  be  twenty- 
four,  and  are  called  the  grand  jury ;  for  the  law  wills  not 

•  "BnSt.  I.  4.  tr.  1.  c.  34.     §  2,  3j  '.ailnft.  J30. 23?.        -,'   •   '  \  ■ 
4.— <r.3.    c.  17. — /r.  5.  c.  4.   §1,2,  «  Stat.      1  Edw.     III.    ft.  1.   c.  6. 
Flet,  I.  5;  e.  22.  §  8.    Co.  Entr.  61.  b.  5  Edw.  III.  c.  ?•  28  Edw.  III.  c.  8. 
Booth.  213.  "Seepag.  389. 

«  BraA.  4.  l.  34.  2.     Flet.  ibid.  •  Braft.  290.  Flet.  5.  22.  7.   Britt. 

*  Yearb.  28  Edw.  III.  15.    \1   /Iff.     242.  h.     \'X  Hen.  VI.     6  Bro.  Jkr.t. 
pi.  15.     Flet.  5.  22.  16.  a/lettK.42.    1  Roll. w<2r,  980. 


*  I.  5.  c.  32.  §  8.  &  16. 


that 


Ch.25»  Wrongs.  404 

that  the  oath  of  one  jury  of  twelve  men  ftiould  be  attainted  or 
fet  afide  by  an  equal  number,  nor  by  iefs  indeed  than  double 
the  former ".     If  the  matter  in  difpute  be  of  forty  pounds 
value  in  perfonals,  or  of  forty  {hillings  a  year  in  lands  and  tene-    • 
ments,  then  by  ftatute  15  Hen.  VI.  c.  5.  each  grand  juror 
muft  have  freehold  to  the  annual  value  of  twenty  pounds. 
And  he  that  brings  the  attaint  can  give  no  other  evidence  to 
the  grand  jury,  than  what  was  originally  given  to  the  petit. 
For  as  their  verdift  is  now  trying,  and  the  queftion  is,  whe- 
ther or  no  they  did  right  upon  the  evidence  that  appeared  to 
them  ?  the  law  adjudged  it  the  higheft  abfurdity  to  produce 
any  fubfequent  proof  upon  fuch  trial,  and  to  condemn  the 
prior  jurifdidioa  for  not  believing  evidence  which  they  never 
knew.     But  thofe  againft  whom  it  is  brought  are  allowed, 
in  affirmance  of  the  firft  verdi£t,  to  produce  new  matter  : 
becaufe  the  petit  jury  may  have  formed  their  verdi£l  upon 
evidence  of  their  own  knowledge,  which  never  appeared  in 
court.     If  the  grand  jury  found  the  verdidi  a  falfe  one,  the 
judgment  by  the  common  law  was,  that  the  jurors  Ihould 
lofe  their  liberam  legem  and  become  for  ever  infamous  ;  fhould 
forfeit  their  goods  and  the  profits  of  their  lands ;  (hould 
themfeJves   be  imprifoned,    and  their  wives    and    children 
thrown  out  of  doors  j  (hould  have  their  houfes  rafed,  their 
trees  extirpated,  and  their  meadows  ploughed;  and  that  the 
plaintiff  (hould  be  reftored  to  all  that  he  loft  by  reafon  of  the 
unjuft_verdi6l.     But  as  the  feverity  of  this  puniftiment  had 
it's  ufual  effe<Sl,  in  preventing  the  law  from  being  executed, 
therefore    by  the  ftatute  1 1   Hen.  VII.  c.  24*   revived  by  [  405  ] 
23  Hen.  VIII.  c.  3.  and  made  perpetual  by  13  Eliz.  c.25. 
an  attaint  is  allowed  to  be  brought  after  the  death  of  the 
party,  and  a  more  moderate  puniftiment  Was  inflifted  upon 
attainted  jurors ;  viz.  perpetual  infamy,  and,  if  the  caufe  of 
a£lion  were  above  40/.  value,  a  forfeiture  of  20/.  apiece 
by  the  jurors,  or,  if  under  40/.,  then  5/.  apiece :  to  be  di- 
vided between  the  king  and  the  party  injured.     So  that  a  man 
may  now  bring  an  attaint  either  upon  the  ftatute  or  at  com^ 

*  Braa.  l.  4.  (r.  »,  e.  4.  §  i.  '  Finch.  L.  486. 

Flet.  I.  8.«.«2.  fr. 
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mon  law,  at  his  cledlion  "» ;  and  in  both  of  them  may  reverfe 
the  former  judgment.  But  the  praftice  of  fetting  afide  ver- 
di£ls  upon  motion,  and  granting  tienv  trialsy  has  fo  fuperfeded 
the  ufe  of  both  forts  of  attaints,  that  I  have  obfcrved  very 
few  inftances  of  an  attaint  in  our  books,  later  than  the  fix- 
teenth  century  °.  By  the  old  Gothic  conftitution  indeed,  no 
certificate  of  a  judge  was  allowed,  in  matters  of  evidence,  to 
countervail  the  oath  of  the  jury:  but  their  vcrdidt,  however 
erroneous,  was  abfolutely  final  and  conclufive.  Yet  there 
was  a  proceeding  from  whence  our  attaint  may  be  derived. 
—  If,  upon  a  lawful  trial  before  a  fuperior  tribunal,  the  jury 
were  found  to  have  given  a  falfe  verdi£l,  they  were  fined, 
and  rendered  infamous  for  the  future  **.    jtv.-l'  "^ 

II.  The  writ  of  deceit^  or  a£bion  on  the  cafe  in  nature  of 
it,  may  be  brought  in  the  court  of  common  pleas,  to  reverfe 
a  judgment  there  had  by  fraud  or  collufion  in  a  real  action, 
whereby  lands  and  tenements  have  been  recovered  to  the 
prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
been  obferved  in  a  former  chapter  p. 

III.  An  audita  querela  is  where  a  defendant,  againft 
whom  judgment  is  recovered,  and  who  is  therefore  in  danger 

[406  ]  of  execution,  or  perhaps  aftually  in  execution,  may  be  re- 
lieved upon  good  matter  of  difcharge,  which  has  happened 
fince  the  judgment :  as  if  the  plaintiff  hath  given  him  a 
general  releafe  ;  or  if  the  defendant  hath  paid  the  debt  to  the 
plaintiff,  without  procuring  fatisfaftion  to  be  entered  on  the 
record.  In  thefe  and  the  like  cafes,  wherein  the  defendant 
hath  good  matter  to  plead,  but  hath  had  no  opportunity  of 
pleading  it,  (either  at  the  beginning  of  the  fuit,  ot  puts  darrein 
continuance,  which,  as  was  (hewn  in  a  former  chapter  ^,  muft 
always  be  before  judgment,)  an  audita  querela  lies,  in  the  na- 
.ture  of  a  bill  in  equity,  to  be  relieved  againft  the  oppreffion 

^  ainft.  164.  "  mulSiantur  in    bonis,  de  cadero  per 

■  Cro.  Eliz.  309.     Cro..Jac.  90.  '*  juri  et  inttfiahles."    Stiernhook  de 

"  ♦'  Si  tamen  evidenti  argumento  fal-  jure  Goth.  I.  1,  c.  4. 

"  JumjuraJJe  convincantur  {id  qundfii-  p  See  pag.  165. 

*'  pel  ins    judicium      cogiiofctre    debet)  "J  See  pag.  310. 
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of  the  plaintiff.  It  is  a  writ  direfted  to  the  court,  dating 
that  the  complaint  of  the  defendant  hath  been  heard,  audita 
querela  defendentist  and  then  fetting  out  the  matter  of  the 
complaint,  it  at  length  enjoins  the  court  to  call  the  parties 
before  them,  and,  having  heard  their  allegations  and  proofs, 
to  caufe  juftice  to  be  done  between  them  ^.  It  alfo  lies  for 
bail,  when  judgment  ispbtained  againft  them  hy  fcire  facias  to 
anfwer  the  debt  of  their  principal,  and  it  happens  afterwards 
that  the  original  judgment  againft  their  principal  is  reverfcd : 
for  here  the  bail,  after  judgment  had  againft  them,  have  no 
opportunity  to  plead  this  fpecial  matter,  and  therefore  they  (hall 
have  redrefs  by  audita  querela ' :  which  is  a  writ  of  a  moft 
remedial  nature,  and  feems  to  have  been  invented,  left  in  any 
cafe  there  (hould  be  an  opprefllve  defeat  of  juftice,  where  a 
party  who  hath  a  good  defence,  is  too  late  to  make  it  in  the 
ordinary  forms  of  law.  But  the  indulgence  now  {hewn  by 
the  courts  in  granting  a  fummary  relief  upon  motion,  in 
cafes  of  fuch  evident  opprefllon  ^y  has  almoft  rendered  ufc- 
lefs  the  writ  of  audita  querehy  and  driven  it  quite  out  of 
praftice(i). 

IV.  But,  fourthly,  the  principal  method  of  redrefs  for 
erroneous  judgments  in  the  king's  court  of  record,  is  by 
•writ  of  error  to  fome  fuperior  court  of  appeal. 

A  WRIT  of  error  "  lies  for  fome  fuppofed  miftake  in  the  [  4^7  3 
proceedings  of  a  court  of  record  •,  for  to  amend  errors  in  a 
bafe  court,  not  of  record,  a  writ  oi  falfe  judgment  lies  *'.  The 
writ  of  error  only  lies  upon  matter  of  lanv  arifing  upon  the 
face  of  the  proceedings ;  fo  that  no  evidence  is  required  to 
fubftantiate  or  fupport  it :  there  being  no  method  of  re- 

'  Finch.  L.  488.    F.N.B.  102.  »  Append.  No.  III.  §6. 

»  1  Roll.  Abr.  308.  .    .  ^  Finch.  L.  484.  .         ' 

*■  Lord  Rayra.  439. 

( I )  Ch.  J.  Eyre  fays,  "  I  take  it  to  be  the  modern  praftice  to 
interpofe  in  a  fummary  way,  in  all  cafes  where  the  party  would  be 
entitled  to  relief  on  an  audita  querela.**     i  Bof,  428* 
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verfing  an  error  in  the  determination  oi  faflSf  but  by  an 
attaint,  or  a  new  trial,  to  correal  the  miilakes  of  the  former 
vcrdift. 

FoRMpRLT  the  fuitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  (light  and  trivial  grounds  as  mif- 
fpellings  and  other  miftakes  of  the  clerks,  all  which  might 
be  amended  at  the  common  law,  while  all  the  proceedings 
were  mpaper^ }  for  they  were  then  confidered  as  only  \n  fieri, 
and  therefore  fubjed  to  the  control  of  the  courts.  But,  when 
once  the  record  was  made  up,  it  was  formerly  held,  that  by 
the  common  law  no  amendment  could  be  permitted,  unlefs 
within  the  very  term  in  which  the  judicial  a£):  fo  recorded  was 
done :  for  during  the  term  the  record  is  in  the  breaft  of  the 
-  court}  but  afterwards  it  admitted  of  no  alteration'.  But 
now  the  courts  are  become  more  liberal ;  and,  where  juftice 
requires  it,  will  allow  of  amendments  at  any  time  while  the 
fuit  is  depending,  notwithftanding  the  record  be  made  up,  and 
the  term  be  paft.  For  they  at  prefent  confider  the  proceed- 
ings as  in  ^ri,  till  judgment  is  given  j  and  therefore  that, 
till  then,  they  have  power  to  permit  amendments  by  the 
common  law :  but  when  judgment  is  once  given  and  enrolled, 
no  amendment  is  permitted  in  any  fubfequent  term'.  Mif- 
takes  are  alfo  eiFe£lually  helped  by  the  (latutes  of  amendment 
^nd  jeofails :  fo  called,  becaufe  when  a  pleader  perceives  any 
flip  in  the  form  of  his  proceedings,  and  acknowledges  fuch 
error  {Jeofaile),  he  is  at  liberty  by  thofe  ftatutes  to  amend  it ; 
which  amendment  is  feldom  adlually  made,  but  the  benefit 
C  408  1  of  the  a£^s  is  attained  by  the  courts  overlooking  the  excep- 
tion*. Thefe  (latutes  are  many  in  number,  and  the  provifions 
in  them  too  minute  to  be  here  taken  notice  of,  otherwife  than 
by  referring  to  the  (latutes  themfelves* }  by  which  all  trifling 
exceptions  are  fo  tlioroughly  guarded  againft,  that  writs  of 

^  4  Burr.  1099.  &  15.     33  Hen.  VIII.  c.  30.     IsEliz. 

*  Co.  Lite  260.  c.  14.  21  Jac.  I.  c.  I3.  16  &  17  Car.  II. 

y  Sut.  1 1  Hen.  IV.  c.  3.  c.  8.  (ililed  in  l  Ventr.  100.  an  omni- 

^  Stra.  1011.  potent  afl),  4  &  5  Ann.  c.  16.    9  Ann. 

■  Stat.  I4£dw.lll.  C.6.    9Hen.V.  e.  30.     dGeo.  I.  c.  13. 
>c.4.  4Hen.VI.c.8.  sHen.VI.c.  12. 
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«Tror  cannot  now  be  maintained,  but  for  fome  material  mif- 
take  affigned. 

This  is  at  prefent  the  general  do£lrine  of  amendments ; 
and  it's  rife  and  hiftory  arc  fomewhat  curious.  In  the  early 
ages  of  our  jurifprudence,  when  all  pleadings  were  ore  tenus, 
if  a  flip  was  perceived  and  objefted  to  by  the  oppofite  party 
or  the  court,  the  pleader  inftantly  acknowledged  his  error 
and  re^ified  his  plea ;  which  gave  occaHon  to  that  length  of 
dialogue  reported  in  the  antient  year-books.  So  liberal  were 
then  the  fentiments  of  the  crown  as  well  as  the  judges,  that 
m  the  ftatute  of  Wales,  made  at  Rothelan,  i  a  Ed w.  I.,  the 
pleadings  are  dXrtGtcd.  to  be  carried  on  in  that  principality, 
**  Jine  calumpnia  verborum,  non  obfervata  ilia  dura  con/uetudinef 
*'  qui  cadit  afyllaba  cadit  a  tota  caufar  The  judgments  were 
entered  up  immediately  by  the  clerks  and  officers  of  the 
court  i  and  if  any  mif-entry  was  made,  it  was  refttfied  by 
the  minutes,  or  by  the  remembrance  of  the  court  itfelf. 

When  the  treatife  by  Britton  was  publiflied,  in  the  name 
and  by  authority  of  the  king,  (probably  about  the  13  Edw.  I. 
becaufe  the  laft  ftatutes  therein  referred  to,  are  thofe  of  Win- 
chefter  and  Wellminfter  the  fecond,)  a  check  feems  intended 
to  be  given  to  the  unwarrantable  prat^ices  of  fome  judges, 
who  had  made  falfe  entries  on  the  rolls  to  cover  their  own 
mifbehaviour,  and  had  taken  upon  them  by  amendments  and 
rafures  to  falfify  their  own  records.  The  king  therefore 
declares  •*,  that  *'  although  we  have  granted  to  our  juftices  to 
•*  make  record  of  pleas  pleaded  before  them,  yet  we  will  not  r  a^q  -i 
*^  that  their  own  record  (hall  be  a  warranty  for  their  own 
*»  wrong,  nor  that  they  may  rafe  their  rolls,  nor  amend  them, 
**  nor  record  them  contrary  to  their  original  enrolment." 
The  whole  of  which,  taken  together,  amounts  to  this,  that 
a  record  furreptitioufly  or  erroneoufly  made  up,  to  ftiflc  or 
pervert  the  truth,  fliould  not  be  a  fan£kion  for  error ;  and 
that  a  record^  originally  made  up  according  to  the  truth  of 

^  Bfit.  j»rom.  3,3. 

-» 
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the  cafe,  fliould  not  afterwards  by  any  private  rafure  or 
amendment  be  altered  to  any  finifter  purpofe. 

But  when  afterwards  king  Edward,  on  his  return  from 
his  French  dominions  in  the  feventeenth  year  of  his  reign, 
after  upwards  of  three  years  abfence,  found  it  neceflary  (or 
convenient,  in  order  to  replenifh  his  exchequer)  to  profecute 
his  judges  for  their  corruption  and  other  mal-praftices,  the 
perverfion  of  judgments  and  other  manifold  errors  *^,  occa- 
iioned  by  their  erafing  and  altering  records,  were  among  the 
caufes  affigned  for  the  heavy  punifliments  inflidled  upon  al- 
moft  all  the  king's  juftices,  even  the  moft  able  and  upright^. 


'  Judicia  perverterunt,  etin  aliis  erra- 
verunt.    (Matth.  Weft.  A.D.  1289.) 

•*  Among  the  other  judges,  fir  Ralph 
Hengham,  chief  juftlce  of  the  king's 
bench,  is  faid  to  have  been  fined  7000 
marks;  fir  Adam  Stratton,  chief  baron 
of  (he  exchequer,  34,000  marks;  and 
Thomas  Wayland,  chief  juftice  of  the 
common  pleas,  to  have  been  attainted 
of  felony,  and  to  have  abjured  the 
realm,  with  a  forfeiture  of  all  his 
eftates;  the  whole  amount  of  the  for- 
feitures being  upwards  of  100,000 
marks,  or  70,000  pounds.  (3  Pryn. 
Rec.  401,  402.)  An  incredible  fum  in 
thofe   days,    before    paper    credit  was 


fir  Matthew  Hale  (l  P.  C.  646.)  under- 
ftand  it  to  have  been  the  chief  juftice. 
And  certainly  his  offence  (whatever  it 
was)  was  nothing  very  atrocious  or 
difgraceful :  for  though  removed  from 
the  king's  bench  at  this  time  (together 
with  the  reft  of  the  judges),  we  find 
him  about  eleven  years  afterwards,  one 
of  the  juftices  in  eyre  for  the  general 
perambulation  of  tlie  foreft«  {Rot,  per- 
ambul.  foreji.  in  turri  Lond.  29  Edw.I. 
m.  8.) ;  and  the  next  year  made  chief 
juftice  of  the  common  pleas,  (Pat. 
29  Edic.  I.  m.  J.  Dugd.  chron.fer.  32.) 
in  which  office  he  continued  till  bis 
death  in  2  Edw.  II.  (Clavf.  l  Edw.  II. 


in  ufe,  and  when  the  annual  falary  of    wi.  19.  Pat.  2  Edw,  II.   p.  1.  m.  9.) 
a  chief  juftice  was  only  fixty  marks.     (Dugd.  34.  Selden.  pref.  toHengham.) 


{Clauf.  6  Edw.  I.  m.  6.  Dugd.  chron. 
fer.  26.)  The  charge  againft  fir  Ralph 
Hengham  (a  very  learned  judge  to 
whom  we  are  obliged  for  two  excel- 
lent treatifes  of  praftice)  was  only 
according  to  a  tradition  that  was 
current  in  Richard  the  third's  time, 
(year-book,  M.  2  Rk.  III.  lo.)  his  al- 
tering, out  of  mere  compaffion,  a  fine 
which  was  fet  upon  a  very  poor  man, 
from  13s.  4d.  to  6*.  sd.  for  which  he 
was  fined  sob  marks;  a  more  probable 
fum  than  7000.  It  is  true,  the  book 
calls  tlie  judge  fo  punithed  Ingham  and 
not  Hengham :  but  I  find  no  judge  of  the 
Dame  of  Ingham  in  Dugda|e's  Series; 


There  is  an  appendix  to  this  tradition, 
remembered  by  juftice  Southcote  in 
the  reign  of  queen  Elizabeth  (3  Inft. 
"2.  4  Inft.  255.),  that  with  this  fine  of 
chief  juftice  Hengham  a  clock-houfe 
was  built  at  Weftmiufter,  and  furniOied 
with  a  clock,  to  be  heard  into  Weft- 
minfter-hall.  Upon  which  ftory  I  (hall 
only  remark,  that  (whatever  early  in- 
ftances  may  be  found  of  the  private 
exertion  of  mechanical  genius,  in  con- 
ftru6ling  borological  machines)  clocks 
came  not  into  common  ufe  till  an  hun- 
dred years  afterwards,  ^bout  the  end  of 
the  fourteenth  century.  (Encydopedie, 
tit.  horloge.     6  Rym.  Foed.  590.    Der- 


ud  fir  Edmrard  Coke  (4  Inft,  955.)  and    barn's  Axtif.  Clockmaker.  91.) 


The 
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The  feverlty  of  which  proceedings  feems  to  have  alarmed 
the  fucceeding  judges,  that  through  a  fear  of  being  faid  to  [  410  3 
do  wrong,  they  hefitated  at  doing  what  was  right.  As  it 
was  fo  hazardous  to  aher  a  record  duly  made  up,  even  from 
compafEonate  motives,  (as  happened  in  Hengham's  cafe, 
which  in  ftri£inefs  was  certainly  indefenfible,)  they  refolved 
not  to  touch  a  record  any  more ;  but  held  that  even  palpable 
ewors,  when  inrolled  and  the  term  at  an  end,  were  too  facred 
to  be  re£lified  or  called  in  queftion :  and,  becaufe  Britton 
had  forbidden  all  criminal  and  clandeftine  alterations,  to  make 
a  record  fpeak  a  falfity,  they  conceived  that  they  might  not 
judicially  and  publicly  amend  it,  to  make  it  agreeable  to 
truth.  In  Edward  the  third's  time  indeed,  they  once  ven- 
tured (upon  the  certificate  of  the  juftice  in  eyre)  to  eftreat  a 
larger  fine  than  had  been  recorded  by  the  clerk  of  the  court 
below ' :  but  inftead  of  amending  the  clerk's  erroneous 
record,  they  made  a  fecond  enrolment  of  what  the  judice 
had  declared  ore  tenus ;  and  left  it  to  be  fsttled  by  pofterity 
in  which  of  the  two  rolls  that  abfolute  verity  refides,  which 
every  record  is  faid  to  import  in  itfclf  ^  And,  in  the  reign 
of  Richard  the  fecond,  there  are  inftances  «  of  their  refufing 
to  amend  the  molt  palpable  errors  and  mif-entries,  unlefs  by 
the  authority  of  parliament. 

To  this  real  fullennefs,  but  affefted  timidity,  of  the  judges, 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip 
(even  of  a  fyllable  or  letter  ••)  was  now  held  to  be  fatal  to 
the  pleader,  and  overturned  his  client's  caufe '.  If  they  durft  [411"] 
not,  or  would  not,  fet  right  mere  formal  miftakes  at  any 
time,  upon  equitable  terms  and  conditions,  they  at  leaft 
fliould  have  held,  that  trifling  objeftions  were  at  all  times 
inadmiflible  ;  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.    They  might, 

*  1  Hal.  P.C.  647.  '  In  thofe  days  it  was  ftriaiy  true, 

*■  1  Leon.  183.    Co.  Litt.  117.    See    what  Ruggle  (in  his  ignoramus)   has 

pag.331.  humoroufly  applied    to    more    modem 

«  1  Hal,  P.  C.  648.  pleadings,  "  in  mjlra  lege  unum  comma 

"  Stat.  i4fidw.III.  C.6.  '*  evertit  tolumpladtum." 

H  h  3  through 
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through  a  decent  degree  of  tenderacfs,  have  excufed  them- 
felvea  from  amending  in  criminal,  and  efpccially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  where 
it  would  work  an  injuftice  to  either  party ;  or  where  he  could 
not  be  put  in  as  good  a  condition,  as  if  his  adverfary  had 
made  no  miftake.  And,  if  it  was  feared  that  an  amendment 
after  trial  might  fubjeft  the  jury  to  an  attaint,  how  eafy  was 
it  to  make  waiving  the  attaint  the  condition  of  allowing  the 
amendment !  And  yet  thefe  were  among  the  abfurd  reafons 
alleged  for  never  fufFering  amendments  at  all  ^ ! 

The  precedents  then  fet  were  afterwards  moft  religioufly 
followed ',  to  the  great  obftrudion  of  juftice,  and  ruin  of  the 
fuitors :  who  have  formerly  fufFercd  as  much  by  this  fcru 
pulous  obftinacy  and  literal  ftridlnefs  of  the  courts,  as  they 
could  have  done  even  by  their  iniquity.  After  verdids  and 
judgments  upon  the  merits,  they  were  frequently  reverfed  for 
flips  of  the  pen  or  mif-fpellings ;  and  juftice  was  perpetually 
intangled  in  a  net  of  mere  technical  jargon.  The  legiflature 
hath  therefore  been  forced  to  interpofe,  by  no  lefs  than, twelve 
ftatutes,  to  remedy  thefe  opprobrious  niceties  :  and  it's  endea- 
vours have  been  of  late  fo  well  feconded  by  judges  of  a  more 
liberal  cad,  that  this  unfeemly  degree  of  ftri£tnefs  is  almod 
entirely  eradicated :  and  will  probably  in  a  few  years  be  no 
more  remembered  than  the  learning  of  eflbigns  and  defaults, 
or  the  counterpleas  of  voucher,  are  at  prefent.  But,  to  return 
to  our  writs  of  error. 

r  *4io  ]  If  a  writ  of  error  be  brought  to  reverfe  any  judgment  of 
an  inferior  court  of  record,  where  the  damages  are  lefs  than 
ten  pounds ;  or  if  it  is  brought  to  reverfe  the  judgment  of 
any  fuperior  court  after  verdidt,  he  that  brings  the  writ,  or 
that  is  plaintiflr  in  error,  muft  (except  in  fome  peculiar  cafes) 
find  fubftantial  pledges  of  profecution,  or  bail " :  to  prevent 
delays  by  frivolous  pretences  to  appeal;  and  for  fecuring 

*  Styl.  207.  "»  Sut.  3  Jac.  I.  c.  8.     13  Car.  II. 

'  8  R«p.  156,  &c.  C.3.  I6&17  Car.  II.c.  S.  19Geo.III. 

c.  70. 

payment 
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payment  of  cofts  and  damages,  which  are  now  payable  by  the 
vanquifhed  party  in  all,  except  a  few  particular  inftance$>  by 
virtue  of  the  feveral  ftatutes  recited  in  the  margin  ".        v)Vjt<i; 

A  WRIT  of  error  lies  from  the  Inferior  courts  of  record  in 
England  into  the  king's  bench  %  and  not  into  the  common 
pleas  •*.  Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England  (i).  It  like  wife  may  be  brought  from  the 
common  pleas  at  Weftminfter  to  the  king's  bench }  and  then 
from  the  king's  bench  the  caufe  is  removable  to  the  houfe 
of  lords.  From  proceedings  on  the  law  fide  of  the  exchequer 
a  writ  of  error  lies  into  the  court  of  exchequer  chamber  be- 
fore the  lord  chancellor,  lord  treafurer,  and  the  judges  of  the 
court  of  king's  bench  and  common  pleas(2)  ;  and  from  thence 
it  lies  to  the  houfe  of  peers.  From  proceedings  in  the  king's 
bench,  in  debt,  detinue,  covenant,  account,  cafe,  cjeftment, 
or  trefpafs,  originally  begun  therein  by  bill,  (except  where 
the  king  is  party,)  it  lies  to  the  exchequer  chamber,  before 
the  jullices  of  the  common  pleas,  and  barons  of  the  exche- 
quer; and  from  thence  alfo  to  the  houfe  of  lords  «;  but 
where  the  proceedings  in  the  king's  bench  do  not  firft  com- 
mence therein  by  bill,  but  by  original  writ  fued  out  of  chan- 
cery ',  this  takes  the  cafe  out  of  the  general  rule  laid  down 
by  the  ftatute  * ;  fo  that  the  writ  of  error  then  lies,  without  [  *4i  i  ] 
any  intermediate  ftate  of  appeal,  dire£Hy  to  the  houfe  of 
lords,  the  dernier  refort  for  the  ultimate  decifion  of  every 

"  3  Hen.  VII.  c.  10.      13  Car.  11.  s  Stat.  27  Eliz.  c.  8. 

c.  2.     8&  9  W.III.  c.  11.    4  & 5  Ann.  ''Seepag.43. 

c.  16.  •  1  Roll.   Rep.  264.     1  Sid.  424. 

*  See  chap.  4.  l  Saund.  346.     Carth.  180.     Comb. 

P  Finch.  L.  480.    Dyer,  250.  295. 


(i)  This  appeal  is  taken  away  by  25  Geo. III.  c.  21.  See 
I  voLp.104.  n.  14. 

(2)  The  31  Edw.  III.  c.  12.  direfts,  that  the  chancellor  and 
treafurer  (hall  take  to  their  afliftance  the  judges  of  the  other 
courts,  and  autres  /ages  come  lour  fembhra.  But  it  is  the  practice 
for  the  two  chief  juftices  alone  to  fit   in  this  court  of  error. 

iT.R.six. 
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civil  a^ion.  Each  court  of  appeal,  in  their  refpe£live  (lages, 
may,  upon  hearing  the  matter  of  law  in  which  the  error  is 
afligned,  reverfe  or  affirm  the  judgment  of  the  inferior  courts, 
but  none  of  them  are  final,  fave  only  the  houfe  of  peers,  to 
whofe  judicial  decifions  all  other  tribunals  muft  therefore 
fubmit,  and  conform  their  own.  And  thus  much  for  the 
ueverfal  or  affirmance  of  judgments  at  law,  by  writs  in  the 
nature  of  appeals* 
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CHAPTER   THE   TWENTY-SIXTH, 

OF  EXECUTION. 

IF  the  regular  judgment  of  th^  court,  after  the  dccifion  of 
the  fuit,  be  not  fufpended,  fuperfeded,  or  reverfed  by  one 
or  other  of  the  methods  mentioned  in  the  two  preceding 
chapters,  the  next  and  laft  ftep  is  the  execution  of  that  judg- 
ment ;  or  putting  the  fentence  of  the  law  in  force.  This  Is 
performed  in  different  manners,  according  to  the  nature  of 
the  a£lion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  a£):ion  real  or  mixed,  whereby 
the  feifin  or  pofTefhon  of  land  is  awarded  to  him,  the  writ  of' 
execution  fhall  be  an  habere  facias  feiftnam^  or  writ  of  feifin^^ 
of  a  freehold  }  or  an  habere  facias  pojfejftonemy  or  writ  of  pof-  • 
feffion",  of  a  chattel  intereft''.  Thefe  are  writs  direfted  to 
the  fherifF  of  the  county,  commanding  him  to  give  aftua  1 
pofTeflion  to  the  plaintiff  of  the  land  fo  recovered  :  in  th  e 
execution  of  which  the  fheriff  may  take  with  him  the  pojj  Te 
comitatuSf  or  power  of  the  county  ',  and  may  juflify  breakin  g 
open  doors,  if  the  pofTefllion  be  not  quietly  delivered.  Bu  t, 
if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  tur  f, 
or  the  ring  of  the  door,  in  the  name  of  feifin,  is  fufficie  nt 
execution  of  the  Writ.  Upon  a  prefentation  to  a  benefi  ce 
recovered  in  a  quare  impeditf  or  aflife  of  darrein  prefentmet  it, 
the  execution  is  by  a  writ  de  clerico  admittendo ;  dire£ked,  niot  [  413  ] 
to  the  ftieriff,  but  to  the  bifhop  or  archbifhop,  and  requiri  ng 
him  to  admit  and  inflitute  the  clerk  of  the  plaintiff. 

In  other  aftions,  where  the  judgment  is  that  fomething  in 
fpecial  be  done  or  rendered  by  the  defendant,  then,  in  or  der 
to  compel  him  fo  to  do,  and  to  fee  the  judgment  executed  ,  a 

?  Append;  No.  II.  §  4.  '' Finch.  L.  470. 
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fpecial  writ  of  execution  iflues  to  the  flieriff  according  to  the 
nature  of  the  cafe.     As,  upon  an  affife  of  nufance,  or  quod 
permittat  projlernere^  where  one  part  of  the  judgment  is  quod 
^ocumentum  ameveatur,  a  writ  goes  to  the  flieriff  to  abate  it 
.at  the  charge  of  the  party,  which  likewife  iffues  even  in  cafe 
of  an  indiftment  '^.    Upon  a  replevin,  the  writ  of  execution  is 
the  writ  de  retcrno  habendo'^  :  and,  if  the  diftrefs  be  eloigned, 
the  defendant  fliall  have  a  capias  in  •withernam'^ ;  but  on  the 
plaintiff's  tendering  the  damages  and  fubmitting  to  a  fine, 
the  procefs  in  withernam  ftiall  be  ftayed  ^.     In  detinue,  after 
judgment,  the  plaintiff  fliallhave  a  dijlringasy  to  compel  the 
defendant  to  deliver  the  goods,  by  repeated  diftreffes  of  his 
chattels^:  or  elfe  a  fcire  facias  againft  any  third  perfon  in 
whofe  hands  they  may  happen  to  be,  to  fliew  caufe  why  they  * 
{hould  not  be  delivered  :  and  if  the  defendant  dill  continues' 
obilinate,  then  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  flieriff  fliall  fummon  an  inqueft  to  afcertain  t^ 
value  of  the  goods,  and  the  plaintiff's  damages  :  which  (being 
either  fo  affeffed,  or  by  the  verdidl  in  cafe  of  an  iffue'')  ftiall  • 
be  levied  on  the  perfon  or  goods  of  the  defendant.     So  that, 
after  all,  in  replevin  and  detinue,  (the  only  ad^ions  for  re- 
covering the  fpecific  poffeffion  of  perfonal  chattels,)  if  the 
wrongdoer  be  very  perverfe  he  cannot  be  compelled  to  a  refti- v 
tmion  of  the  identical  thing  taken  or  detained  \  but  he  ilill  has  • 
his  election  to  deliver  the  goods,  or  their  value  • :  an  impcr-  ^ 
feClion  in  the  law,  that  refults  from  the  nature  of  perfonal  ■ 
property,  which  is  eafily  concealed  or  conveyed  out  of  the 
re4ch  of  juftice,  and  not  always  amefnable  to  the  magiffrate.  ' 

[  414  3     Executions  in  a<^ions  where  money  only  is  recovered,  ' 
as  a  debt  or  damages,  (and  not  any  fpecific  chattel,)  are  of 
five  forts  :  either  againft  the  body  of  the  defendant;  or  againft  • 
his  goods  and  chattels ;  or  againft  his  goods  and  the/ro^//of 
his  lands  •,  or  againft  his  goods  and  t}\c  poffe/fton  of  his  lands  ; 
or  againft  all  three,  his  body,  lands,  and  goods. 

•  Comb.  10.  *  1  Roll.  Abr.  73r.  Rafl.  Entr.  215, 

*  See  pag.  150.  "  Bro.  Abr.  /.  Damages.  29. 
•J^pag.  149.  «  Keilw.64. 

'  2  Leon.  174. 

I.  The 
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1.  The  firft  of  thefe  fpecies  of  execution,  is  by  writ  of 
capias  adfatisfaciendum  J;  which  addition  diftinguilhes  it  from  1 
the  former  capias  ad  refpondendumy  which  lies  to  compel  an 
appearance  at  the  beginning  of  a  fuit.    And,  properly  fpeak- 
ing,  this  cannot  be  fued  out  againft  any  but  fuch  as  were 
liable  to  be  taken  upon  the  former  capias  ^.     The  intent  of  it 
is,  to  imprifon  the  body  of  the  debtor  till  fatisfa£bion  be  made 
for  the  debt,  cofts,  and  damages  :  it  therefore  doth  not  lie 
againil  any  privileged  prrfons,  peers,  or  members  of  parlia- 
ment, nor  againft  executors  or  adminiftrators,   nor  againft 
fuch  other  perfons   as  coul^  not  be  originally  held  to  bail. 
And  fir  Edward  Coke  alfo  gives  us    a  Angular  inftancc*, 
where  a  defendant  in  14  Edw.  III.  was  difcharged  from  a 
capias  becaufe  he  was  of  fo  advanced  an  age,  quod  poenam  im- 
prifonamentifubire  non  poteft.     If  an  adiion  be  brought  againft 
an  hufband  and  wife  for  the  debt  of  the  wife,  when  fole, 
and  the  plaintiff  recovers  judgment,  the  capias  (hall  iflue  to 
take  both  the  hufband  and  wife  in  execution  "» :  but,  if  the 
a£lion  was  originally  brought  againft  herfelf,  when  fole,  and 
pending  the   fuit  fhe  marries,  the  capias   (hall  be  awarded 
againft  her  only,  and  not  againft  her  huft)and  °.     Yet,   if 
judgment  be  recovered  againft  an  huft)and  and  wife  for  the 
contrail,  nay,  even  for  the  perfonal  miftiehaviour  °,  of  the 
wife  during  her  coverture,  the  capias  (hall  iflue  againft  the 
huft)and  only :  which  is  one  of  the  many  great  privileges  of 
Englifti  wives(i). 

J  Append.  No.  III.  §  7.  »  Moor.  704. 

k  3  Rep.  12.    Moor.  767.  •  Cro.  Jac.  323. 

'  1  Inft.  289.  "  Cro.  Car.  513. 

( 1 )  Where  both  hufband  and  wife  are  arrefled  upon  mefne  pro- 
cefs,  the  court  will  difcharge  the  wife  upon  motion  and  proof  of 
the  marriage  on  common  bail,  unlefs  it  is  for  a  debt  contraded 
fince  her  marriage,  and  fhe  has  reprefented  herfelf  to  be  fingle ;  in 
which  cafe  the  court  will  not  alTift  her,  but  will  leave  her  to  plead 
her  coverture.  5  7".  i?.  194.  And  where  after  judgment  againft 
hufband  and  wife,  they  are  both  rendered  in  difcharge  of  bail, 
fhe  fhall  be  difcharged ;  for  they  are  then  in  the  fame  fituation  as 
if  bail  had  never  been  put  in  for  them.  3  IVilf.  1 24. 

The 
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The  writ  of  capias  ad  fatisfaciendum  is  an  execution  of  the 
higheft  nature,  inafmuch  as  it  deprives  a  man  of  bis  liberty, 
till  he  makes  the  fatisfadiion  awarded  j  and  therefore,  when 
a  man  is  once  taken  in  execution  upon  this  writ,  no  other 
procefs  can  be  fued  out  againft  his  lands  or  goods.  Only  by 
flatute  ai  Jac.  I.  c.  24.  if  the  defendant  dies,  while  charged 
in  execution  upon  this  writ,  the  plaintiff  may,  after  his  death, 
fue  out  a  new  execution  againft  his  lands,  goods,  or  chattels. 
The  writ  is  direfled  to  the  (hcriff,  commanding  him  to  take 
the  body  of  the  defendant  and  have  him  at  Weftminfter,  on 
a  day  therein  named,  to  make  the  plaintiff  fatisfafkion,  for 
his  demand.  And,  if  he  does  not  then  make  fatisfa£tion,  he 
muft  remain  in  cuftody  till  he  does.  This  writ  may  be  fued 
out,  as  may  all  other  executory  procefs,  for  cofts,  againft  a  plain- 
tiff as  well  as  a  defendant,  when  judgment  is  had  againft  him* 

"When  a  defendant  is  once  in  cuftody  upon  this  procefs, 
he  is  to  be  kept  in  arEia  etfalva  cu/lodia :  and  if  he  be  after- 
wards feen  at  large,  it  is  an  e/cape ;  and  the  plaintiff  may 
have  an  a£lion  thereupon  againft  the  flieriff  for  his  whole 
debt.  For  though,  upon  arrefts  and  what  is  called  mefne  pro- 
cefs, being  fuch  as  intervenes  between  the  commencement 
and  end  of  a  fuit  p,  the  flieriff,  till  the  ftatute  8  &  9  W.  ill. 
C.  27.,  might  have  indulged  the  defendant  as  he  plcafed,  fo 
as  he  produced  him  in  court  to  anfwer  the  plaintiff  at  the 
return  of  the  writ :  yet,  upon  a  taking  in  execution,  he  could 
never  give  any  indulgence  ;  for,  in  that  cafe,  confinement  is 
the  whole  of  the  debtor's  punifliment,  and  of  the  fatisfa6rion 
made  to  the  creditor  (a).     Efcapes  are  either  voluntary,  or 

'  '  See  page  279. 

(2)  The  obgeft  of  imprifonment  for  debt  is  not  intended  for  the 
punifliment  of  the  debtor,  but  to  compel  him  to  difcharge  the  debt 
out  of  property,  fuch  as  money  in  the  funds,  or  debts  due  to  him, 
which  cannot  be  reached  by  any  legal  procefs. 

But  execution  by  imprifonment  is  confidered  fo  far  a  fatisf ac- 
tion of  the  debt,  that  if  the  creditor  releafes  the  debtor  from 
confinement,  he  cannot  afterwards  have  recourfe  to  any  other 
remedy.  He  cannot  fue  out  a  commiflion  of  bankrupt  againft 
him,  8  T.  R.  123.    But  if  any  other  perfon  fue  out  a  commiflion 

of 
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negligent.    Voluntary  are  fuch  as  are  by  the  exprcfs  confcnt  j 

of  the  keeper  ;  after  which  he  never  can  retake  his  prifoner 

again  ^,  (though  the  plaintiff  may  retake  him  at  any  time',) 

but  the  flieriff  muft  anfwer  for  the  debt.     Negligent  efcapes 

are  where  the  prifoner  efcapes  without  his  keeper's  knowledge 

or  confent  •,  and  then  upon  frefli  purfuit  the  defendant  may 

be  retaken,  and  the  flieriff  (hall  be  excufed,  if  he  has  him  f  ^  416  ] 

again  before  any  aflion  brought  againft  himfelf  for  the  ef- 

cape  *.     A  refcue  of  a  prifoner  in  execution^  either  going  to 

gaol  or  in  gaol,  or  a  breach  of  prifon,  will  not  excufe  the 

flieriff  from  being  guilty  of  and  anfwering  for  the  efcape ; 

for  he  ought  to  have  fufficient  force  to  keep  him,  fince  he 

may  command  the  power  of  the  county '.     But  by  ftatute 

3^  Geo.  II.  c.  !Z8.  if  a  defendant,  charged  in  execution  for 

any  debt  not  exceeding  too/,  will  furrender  all  his  effects ; 

to  his  creditors  (except  his  apparel,  bedding,  and  tools  of  his; 

trade,  not  amounting  in  the  whole  to  the  value  of  10/.),  and: 

will  make  oath  of  his  pundual  compliance  with  the  ftatute.^ 

the  prifoner  may  be  difcharged,  unlefs  the  creditor  infifts  or! 

detaining  him ;  in  which  cafe  he  ftiall  allow  him  2/.  4//.  pa' 

week,  to  be  paid  on  the  firft  day  of  every  week,  and  on  failure  i 

of  regular  payment  the  prifoner  fliall  be  difcharged.     Ye  t 

the  creditor  may  at  any  future  time  have  execution  againrt 

the  lands  and  goods  of  fuch  defendant,  though  never  more? 

againft  his  perfon.    And,  on  the  other  hand,  the  creditors^ 

may,  as  in  cafe  of  bankruptcy,  compel  (under  pain  of  tranf- 

portation  for  feven  years)  fuch  debtor  charged  in  execution 

for  any  debt  under  lool.  to  make  a  difcovery  and  furrender 

1  3  Rep.  52.     1  Sid.  330.  »   F.  N.  B.  130. 

^  Stat.  8  &  9  W.  III.  c.  27-  '  Cro.  Jac.415- 


of  bankrupt,  then  the  creditor  who  has  him  in  execution  may 
difcharge  him,  and  prove  under  the  commiffion  ;  otherwife  wheni 
all  the  debtor's  property  was  difpofed  of,  the  objeft  of  the  im  (? 
prifonment  would  be  fruftrated.  .    .  i 

By  the  41  Geo.  III.  c.  64.  creditors  who  had  their  debtoifs 
might  difcharge  them,  and  have  execution  afterwards  againft  their 
property,  but  not  againft  their  perfons.  That  excellent  ftatute  w  as 
a  temporary  ad  for  3  years ;  it  expired,  and  has  not  yet  been  revive  ;d, 

of 
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of  all  his  effe£^s  for  their  benefit,  whereupon  he  is  alfo  en- 
titled to  the  like  difcharge  of  his  perfon  (3).  •> 

If  a  capias  ad  fatisfaciendum  is  fued  out,  and  a  non  eji  in- 
ventus is  returned  thereon,  the  plaintiff  may  fue  out  a  procefs 
againft  the  bail,  if  any  were  given  :  who,  we  may  remem- 
ber, ftipulated  in  this  triple  alternative,  that  the  defendant 
(hould,  if  condemned  in  the  fuit,  fatisfy  the  plaintiff  his 
debt  and  cofts ;  or  that  he  ihould  furrender  himfelf  a 
prifoner  j  or,  that  they  would  pay  it  for  him :  as  therefore 
the  two  former  branches  of  the  alternative  are  neither  of 
rthem  complied  with,  the  latter  muft  immediately  take  place  ". 
In  order  to  which  a  writ  of  fcire  facias  may  be  fued  out 
againft  the  bail,  commanding  them  to  (hew  caufe  why  the 
plaintiff  fhould  not  have  execution  againft  them  for  his 
[  417  ]  debt  and  damages:  and  on  fuch  writ,  if  they  fhew  no  fuffi- 
cient  caufe,  or  the  defendant  does  not  furrender  himfelf  on 
the  day  of  the  return,  or  of  fhewing  caufe,  (for  afterwards  is 
not  fufficient,)  the  plaintiff  may  have  judgment  againft  the 
bail,  and  take  out  a  writ  of  capias  ad  fatisfaciendum^  or  other 
procefs  of  execution  againft  them. 

"  Lutw.  1269 — 1273. 


{ 3 )  The  creditors  who  can  compel  the  furrender  of  the  debtor's 
effeifts,  and  who  are  to  have  the  benefit  of  it,  are  only  thofe  who 
3iave  charged  him  in  execution.  This  ftatute,  the  32  Geo.  II. 
-c.  28.,  18  generally  called  the  lords*  aA.  By  the  26  Geo.  III. 
c  44.  the  provifions  of  it  were  extended  to  200/.,  and  by  the 
33  Geo.  III.  c.  5.  they  have  been  flill  further  enlarged  to  300/. 
3y  the  37  Geo.  III.  c.  85.  one  creditor  (hall  agree  in  writing,  in 
order  to  detain  fuch  a  debtor,  to  make  him  a  weekly  allowance  of 
3/.  6d. ;  and  where  two  or  more  fhall  agree  to  detain  him,  they 
fhall  pay  him  what  the  court  ftiall  direA,  not  exceeding  zs.  a^week 
each.     See  the  claufes  of  the  aft  in  2  Burtu  tit.  Gaol. 

The  prifoner  fhall  never  afterwards  be  hable  to  be  arretted  on 
any  aAion  for  the  fame  debt,  unlefs  conviAed  of  perjury.  But  a 
prifoner,  to  have  the  benefit  of  this  aA,  muft  petition  the  court 
fitJm  which  the  procefs  iffued,  upon  which  he  fhall  be  in  cuftody 
biifore  the  end  of  the  firft  term  after  he  is  arretted,  unlefs  he  after- 
w  irds  ihewB  his  negleA  arofe  from  ignorance  or  miftake. 

2.  The 
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2.  The  next  fpecies  of  execution  is  againft  the  goods  and 
chattels  of  the  defendant  •,  and  is  called  a  writ  oijieri facias  *, 
from  the  words  in  it  where  the  (herifF  is  contmanded,  quod 
fieri  fac'tat  de  bonis y  that  he  Caufe  to  be  made  of  the. goods  and 
chattels  of  the  defendant  the  fum  or  debt  recovered.  This 
lies  as  well  againft  privileged  perfons,  peers,  ^c.  as  other 
common  perfons;  and  againft  executors  or  adminiftrators 
with  regard  to  the  goods  of  the  deceafed.  The  (herifF  may 
not  break  open  any  outer  doors  *,  to  execute  either  this,  or 
the  former  writ :  but  muft  enter  peaceably  \  and  may  then 
break  open  any  inner  door,  belonging  to  the  defendant,  in 
order  to  take  fhe  goods  y.  And  he  may  fell  the  goods  and 
chattels  (even  an  eftate  for  years,  which  is  the  chattel  real  *) 
of  the  defendant,  till  he  has  raifed  enough  to  fatisfy  the  judg- 
ment and  cofts :  firft  paying  the  landlord  of  the  premifes, 
upon  which  the  goods  are  found,  the  arrears  of  rent  then 
due,  not  exceeding  one  year's  rent  in  the  whole  *  (4).  If  part 
only  of  the  debt  be  levied  on  z  fieri  facias,  the  plaintiff  may 
have  a  capias  ad fatisfaciendum  for  the  refidue  **.  /       " 

•    3.  A  THIRD  fpecies  of  execution  is  by  writ  of  levari  fo' 

cias  !  which  afFefts  a  man's  goods  and  the  profits  of  his  lands, 

by  commanding  the  (herifF  to  levy  the  plaintifPs  debt  on  the 

lands  and  goods  of  the  defendant ;  whereby  the  fherifF  may 

feife  all  his  goods,  and  receive  the  rents  and  profits  of  his 

lands,  till  fatisfa£l:ion  be  made  to  the  plaintiffs.     Little  ufe 

is  now  made  of  this  writ }  the  remedy  by  elegit,  which  takes  [  418  "I 

pofFefEon  of  the  lands  themfelves,  being  much  more  efFedlual. 

But  of  this  fpecies  is  a  writ  of  execution  proper  only  to  ec- 

*  Append.  No. III.  §  7.  »  Stat.  8  Ann.  c.  14. 

'  5  Rep.  92.  *  1  Roll.  Abr.  904.  Cro.  Eliz.  344. 

'  Palm.  54.  'Finch.  L.  471. 

•  8  Rep.  171. 


(4)  But  the  landlord  mufl  make  a  demand  of  the  rent  due  before 
the  goods  are  removed,  or  he  cannot  have  the  benefit  of  the  flatute. 
I  Sir,  97.  If  the  fheriff  in  levying  an  execution  has  any  doubt 
whether  the  goods  (hewn  him  arfc  the  property  of  the  defendant, 
he  may  fummon  a  jury,  and  if  the  jury  find  them  to  be  the  defend- 
ant's property,  the  (heriflF  is  indemnified.    4  T.  R.  6^3. 

5  ckfiaflicsj 
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clcfiaftics ;  which  is  given  when  the  Iheriff,  upon  a  common 
writ  of  execution  fued,  returns  that  the  defendant  is  a  bene- 
ficed clerk,  not  having  any  lay  fee.  In  this  cafe  a  writ  goes 
to  the  bifhop  of  the  diocefe,  in  the  nature  of  a  levari  ox  fieri 
facias  ^i  to  levy  the  debt  and  damage  de  bonis  ecclejiafticis, 
which  are  not  to  be  touched  by  lay  hands  :  and  thereupon 
the  bifliop  fends  out  z  fequeftration  of  the  profits  of  the  clerk's 
benefice,  direfted  to  the  churchwardens,  to  collect  the  fame 
and  pay  them  to  the  plaintifi>  till  the  full  fum  be  raifed  *, 

4.  The  fourth  fpecles  of  execution  is  by  the  writ  of  ele- 
git; which  is  a  judicial  writ  given  by  the  ftatute  Weftra.  ». 
13  Edw.  I.  c.  18.  either  upon  a  judgment  for  a  debt,  or  da- 
mages i  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law  a  man  could  only  have 
fatisfadlion  of  goods,  chattels,  and  the  prefent  profits  of 
lands,  by  the  two  laft  mentioned  writs  of  fieri  facias^  or  le- 
^  vari facias;  but  not  the  pofleflion  of  the  lands  themfelvesj 
which  was  a.  natural  confequence  of  the  feodal  principles, 
which  prohibited  the  alienation,  and  of  courfe  the  incum- 
bring  of  the  fief  with  the  debts  of  the  owner.  And,  when 
the  reftriftion  of  alienation  began  to  wear  away,  the  confe- 
quence ftill  continued  ;  and  no  creditor  could  take  the  pof- 
feifion  of  lands,  but  only  levy  the  growing  profits  :  fo  that, 
if  the  defendant  aliened  his  lands,  the  plaintiff  was  oufted 
of  his  remedy.  The  ftatute  therefore  granted  this  writ, 
V  .  (called  an  elegit,  becaufe  it  is  in  the  choice  or  election  of 
the  plaintiff  whether  he  will  fue  out  this  writ  or  one  of  the 
former,)  by  which  the  defendant's  goods  and  chattels  are 
not  fold,  but  only  appraifed  ;  and  all  of  them  (except  oxen 
and  beafts  of  the  plough)  are  delivered  to  the  plaintiff,  at  fuch 
reafonable  appraifement  and  price,  in  part  of  fatisfaftion  of 
his  debt.  If  the  goods  are  not  fufiicient,  then  the  moiety  or 
r  4.10  1  °"^  ^^^  °^  ^'^  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given  f,  whether  held  in  his  own  name,  or  by  any 
other  in  truft  for  him  8,  are  alfo  to  be  delivered  to  the  plain- 
tiff; to  hold,  till  out  of  the  rents  and  profits  thereof  the  debt 

"  Rtgifir.  orig.  300. juric.  22.  2  Inft,  4.       '  «  Inft.  395. 

«  2  Bum.  eccl.  law.  329.  •  Sut.  29  Car,  II.  c.  3. 

be 
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be  levied,  or  till  the  defendant's  intcreft  be  expired  ;  as  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail. 
During  this  period  the  plaintiff  is  called  tenant  by  elegity  of 
whom  we  fpoke  in  a  former  part  of  thefe  commentaries''. 
We  there  obferved  that  till  this  ftatutc,  by  the  antlent  com- 
mon law,  lands  were  not  liable  to  be  charged  with,  or  feifed 
for,  debts  ;  becaufe  by  thefe  means  the  conneflion  between 
lord  and  tenant  might  be  deftroyed,  fraudulent  alienations 
might  be  made,  and  the  fervlces  be  transferred  to  be  per- 
formed by  a  ftranger  ;  provided  the  tenant  incurred  a  large 
-debt,  fufficient  to  cover  the  land.  And  therefore,  even  by  this 
ftatute,  only  one  half  was,  and  now  is,  fubjeft  to  execution  ^ 
that  out  of  the  remainder  fufficient  might  be  left  for  the  lord 
"to  diftrain  upon  for  his  fervices.  And,  upon  the  fame  feodal 
principle,  copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment'.  But,  in  cafe  of  a  debt 
to  the  king,  it  appears  by  magna  carta,  c.  8.  that  it  was 
allowed  by  the  common  law  for  him  to  take  pofieifion  of  the 
lands  till  the  debt  was  paid.  For  he,  being  the  grand  fupe- 
rior  and  ultimate  proprietor  of  all  landed  eftates,  might  feife 
the  lands  into  his  own  hands,  if  any  thing  was  owing  from 
the  vafal ;  and  cDuld  not  be  faid  to  be  defrauded  of  his 
fervices,  when  the  oufter  of  the  vafal  proceeded  from  his  own 
command.  This  execution,  or  feifing  of  lands  by  elegit,  is 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken :  but  if  execution  can  only  be  had  of  the 
goods,  becaufe  there  are  no  lands,  and  fuch  goods  are  not 
fufficient  to  pay  the  debt,  a  capias  ad  fatisfaciendum  may  then 
be  had  after  the  ele^  ;  for  fuch  elegit  is  iii  this  cafe  no  more 
in  effcfl:  than  ?i  fieri  facias*.  So  that  body  and  goods  may  be 
taken  in  execution,  or  land  and  goods  \  but  not  body  and  land 
too,  upon  any  judgment  between  fubjeft  and  fubjedl  in  the 
courfe  of  the  common  law.     But, 

5.  Upon  fome  profecutions  given  by  ftatute  j  as  in  the 
cafe  of  recognizances  or  debts  acknowledged  on  ftatutes  mer- 
chant, or  ftatutes  ftaple  (purfuant  to  the  ftatutes  13  Edw.  I.    [  420  3 

h  Book  II.  ch.  -if^-^'^^      t  1  Roll.  Abr.  688.  J  Hob.  3«. 

VoL.III.  '-^'^  li  it 
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de  mercatoribuSi  and  27  Edw.  III.  c.  9.);  upon  forfeiture  of 
thefe,  the  body,  lands,  and  goods,  may  all  be  taken  at  once 
in  execution,  to  compel  the  payment  of  the  debt.  The 
procefs  hereon  is  ufually  called  an  extent  or  extendi  facias, 
becaufe  the  fherifFis  tocaufe  thelands,  ^r.  to  be  appraifed 
to  their  full  extended  value,  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  foon  the  debt 
will  be  fatisfied''.  And  by  ftatute  33  Hen.  VIII.  c.  39.  all 
-obligations  made  to  the  king  fliall  have  the  fame  force,  and 
of  confequence  the  fame  remedy  to  recover  them,  as  a  ftatute 
■ftaple:  though  indeed,  before  this  ftatute,  the  king  was 
entitled  to  fue  out  execution  againft  the  body,  lands,  and  goods 
of  his  accountant  or  debtor'.  And  his  debt  (hall,  in  fuing 
out  execution,  be  preferred  to  that  of  every  other  creditor, 
•who  hath  not  obtained  Judgment  before  the  king  commenced 
his  fuit"'  (5).  The  king's  judgment  alfo  afFefts  all  lands,  which 
the  king's  debtor  hath  at  or  after  the  t;me  of  contrading  his 
debt,  or  which  any  of  his  officers  mentioned  in  the  ftatute 
13  Eliz.  c.  4.  hath  at  or  after  the  time  of  his  entering  on  the 
office :  fo  that,  if  fuch  officer  of  the  crown  aiienes  for  a  valu- 
able confideration,  the  land  ftiall  be  liable  to  the  king's  debt 
even  in  the  hands  of  a  bona  fide  purchafor ;  though  the  debt 
due  to  the  king  was  contra6led  by  the  vendor  many  years 
after  the  alienation".  Whereas  judgment  between  fubjed 
and  fubjedt  related,  even  at  common  law,  no  farther  back 
than  the  firft  day  of  the  term  in  which  they  were  recovered, 
in  refpe£l  of  the  lands  of  the  debtor  -,  and  did  not  bind  his 
goods  and  chattels,  but  from  the  date  of  the  writ  of  execu- 
tion :  and  now,  by  the  ftatute  of  frauds,  29  Car.II.  c.  3. 
the  judgment  ftiall  not  bind  the  land  in  the  hands  of  a  bona 

*  F.N.B.  131.  ■  Stat.  33  Hen.  VIII.  c.39.  §  74. 

"   "1  d  Rep.  12.  "  10  Rep.  5i,  56. 

( 5 )  ^^  goods  are  taken  in  execution  by  the  fherifF  on  a  fieri 
facias  againft  the  king's  debtor,  and  before  they  are  fold,  an 
extent  at  the  king's  fuit  iffuea  upon  a  bond  given  to  the  crown, 
which  extent  bears  date  or  tefie  after  the  delivery  of  \h£  fieri  f acids 
to  the  fheriS*,  the  execution  upon  \h&  fieri  facias  fliall  be  completed, 
and  fhall  not  be  defeated  by  the  extent.    4  T.  R*  402. 

fide 
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fide  purchafor,  but  only  from  the  day  of  a£):ually  figningthe- 
fame;  which  is  direftcd  by  the  ftatute  to  be  pun£lually;C42l  3 
entered  on  the  record  ;  nor  fhall  the  writ  of  execution  bind 
the  goods  in  the  hands  of  a  ftranger,  or  the  purchafor°,  but 
only  from  the  actual  delivery  of  the  writ  to  the  (herifFor  other 
officer,  who  is  therefore  ordered  to  endorfe  on  the  back  of.it 
the  day  of  his  receiving  the  fame. 

These  are  the  methods  which  the  law  of  England  has. 
poimed  out  for  the  execution  of  judgments  :  and  when  the 
plaintiff's  demand  is  fatisfied,  either  by  the  voluntary  pay- 
ment of  the  defendant,  or  by  this  compulfory  procefs,-  or 
otherwife,  fatisfadion  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harafled  a 
fecond  time  on  the  fame  account.  But  all  thefe  writs  of 
execution  mufl  be  fued  out  within  a  year  and  a  day  after  the 
judgment  is  entered ;  otherwife  the  court  concludes  primfl 
facie  that  the  judgment  is  fatisfied  and  extindl  :  yet  however 
it  will  grant  a  writ  of  fcire  facias  in  purfuance  of  ftatute 
Weftm.  2.  13  Edw.  I.  c.  45.  for  the  defendant  to  fliew  caufe 
why  the  judgment  fhould  not  be  revived,  and  execution  had 
againft  him  ;  to  which  the  defendant  may  plead  fuch  matter 
as  he  has  to  allege,  in  order  to  fhew  why  procefs  of  execution 
fliould  not  be  iiTued  :  or  the  plaintiff  may  ftill  bring  an  a£lion 
of  debt,  founded  on  this  dormant  judgment,  which  was  the 
only  method  of  revival  allowed  by  the  common  law  p.        .   .. 

In  this  manner  are  the  feveral  remedies  given  by  the 
Englifh  law  for  all  forts  of  injuries,  either  real  or  perfonal, 
adminiflered  by  the  feveral  courts  of  juftice,  and  their  refpec- 
tive  officers.  In  the  courfe  therefore  of  the  prefent  volume  • 
we  have,  firft,  feen  and  confidered  the  nature  of  remedies,  by 
the  mere  zOc  of  the  parties,  or  mere  operation  of  law,  with^ 
out  any  fuit  in  courts.  We  have  next  taken  a  review  of 
remedies  by  fuit  or  aflion  in  courts  :  and  therein  have  contem- 
plated, firft,  the  nature  and  fpecies  of  courts,  inftituted  for 
the  redrefs  of  injuries  in  general ;  and  then  have  (hewn  in 

»  Skin.  257."  •"  Co.  Litt.  290. 
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what  particular  courts  application  muft  be  made  for  the 
redrefs  of  particular  injuries,  or  the  dodrine  of  jurifdi£lions 
and  cognizance.  We  afterwards  proceeded  to  confider  the 
nature  and  diilribution  of  wrongs  and  injuries  afFefting  every 
fpecies  of  perfonal  and  real  rights,  with  the  refpeftive  reme- 
dies by  fuit,  which  the  law  of  the  land  has  afforded  for  every 
poffible  injury.  And,  laftly,  we  have  deduced  and  pointed 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  in 
the  courts  of  juftice :  proceeding  from  the  firft  general  com- 
plaint or  original  writ,  through  all  the  ftages  of  procefs,  to 
compel  the  defendarrt's  appearance  ;  and  of  pleadingy  or  for- 
mal allegation  on  the  one  fide,  and  excufe  or  denial  on  the 
other ;  with  the  examination  of  the  validity  of  fuch  complaint 
or  excufe,  upon  demurrer ;  or  the  truth  of  the  fa£ls  alleged 
and  denied,  upon  ijfue  joined,  and  it's  feveral  trials ;  to  the 
judgment  or  fentence  of  the  law,  with  refpeft  to  the  nature  and 
amount  of  the  redrefs  to  be  fpecifically  given :  till,  after  con- 
fidering  the  fufpenfion  of  that  judgment  bjPlwrits  in  the  nature 
of  appealsy  we  have  arrived  at  it's  final  execution ;  which  puts 
the  party  in  fpecific  pofl"effion  of  his  right  by  the  intervention 
of  miniilerial  ofiicers,  or  elfe  gives  him  an  ample  fatisfadlion, 
either  by  equivalent  damages,  or  by  the  confinement  of  his 
body  who  is  guilty  of  the  injury  complained  of. 

This  care  and  circumfpe^ion  in  the  law,— -in  providing 
that  no  man's  right  fliall  be  afFefted  by  any  legal  proceeding 
without  giving  him  previous  notice,  and  yet  that  the  debtor 
(hall  not  by  receiving  fuch  notice  take  occafion  to  efcape  from 
juftice  ;  in  requiring  that  every  complaint  be  accurately  and 
precifcjy  afcertained  in  writing,  and  be  as  pointedly  and 
cxgftly  anfwered ;  in  clearly  ftating  the  queftion  either  of  law 
or  of  fadl ;  in  deliberately  refolving  the  former  after  full 
argumentative  difcuffion,  and  indifputably  fixing  the  latter 
by  a  diligent  and  impartial  trial  j  in  correfting  fuch  errors  as 
may  have  arifen  in  either  of  thofe  modes  of  decifion,  from 
accident,  miftake^  or  furprize  j  and  in  finally  enforcing  the 
judgment,  when  nothing  can  be  alleged  to  impeach  it ;  —  this 
anxiety  to  maintaki  and  rcftorc  to  every  individual  the  cnjoy- 

,  ,  mcnt 
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ment  of  his  dvll  rights,  without  intrenching  upon  thofe  of 
any  other  individual  in  the  nation,  this  parental  folicitade 
which  pervades  our  whole  legal  conftitution,  is  the  genuine  [  4*3  ] 
offspring  of  that  fpirit  of  equal  liberty  which  is  the  fingular 
felicity  of  Engliftimen.  At  the  fame  time  It  muft  be  owned 
to  have  given  an  handle,  in  fome  degree,  to  thofe  complaints, 
of  delay  in  the  practice  of  the  law,  which  are  not  wholly 
without  foundation,  but  are  greatly  exaggerated  beyond  the 
truth.  There  may  be,  it  is  true,  in  this,  as  in  all  other 
departments  of  knowledge,  a  few  unworthy  profeffors :  who 
itudy  the  fcience  of  chicane  and  fophiftry  rather  than  of  truth 
and  juftice  ;  and  who,  to  gratify  the  fpleen,  the  difhonefty, 
and  wilfulnefs  of  their  clients,  may  endeavour  to  fcrcen  the 
guilty,  by  an  unwarrantable  ufe  of  thofe  means  which  were 
intended  to  prote£t  the  innocent.  But  the  frequent  difap- 
pointments  and  the  conftant  difcountenance,  that  they  meet 
with  in  the  courts  of  juftice,  have  confined  thefe  men  (to  the 
honour  of  this  age  be  it  fpoken)  both  in  number  and  reputa- 
tion to  indeed  a  very  defpicable  compafs. 

.  Yet  fome  delays  there  certainly  are,  and  muft  unavoid- 
ably be,  in  the  condufl:  of  a  fuit,  however  defirous  the  parties 
and  their  agents  may  be  to  come  to  a  fpeedy  determination. 
Thefe  arife  from  the  fame  original  caufes  as  were  mentioned 
in  examining  a  former  complaint  1 ;  from  liberty,  property, 
civility,  commerce,  and  an  extent  of  populous  territory : 
which  whenever  we  are  willing  to  exchange  for  tyranny, 
poverty,  barbarifm,  idlenefs,  and  a  barren  defert,  we  may  then 
enjoy  the  fame  difpatch  of  caufes  that  is  fo  highly  extolled  in 
fome  foreign  countries.  But  common  fenfe  and  a  little 
experience  will  convince  us,  that  more  time  andcircumfpeftion 
are  requifite  in  caufes,  where  the  fuitors  have  valuable  and 
permanent  rights  to  lofe,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-day,  may  be 
feifed  by  their  prince  to-morrow.  In  Turkey,  fays  Monte- 
fquieu  *■,  where  little  regard  is  (hewn  to  the  lives  or  fortunes 

t  See  pag.  327.  *■  Sp.  L.  b.  6.  ch,  -2. 
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of  the  fubjeft,  all  caufes  are  quickly  decided  :  the  bafha,  on 
a  fummary  hearing,  orders  which  party  he  pleafes  to  be  baf- 
tinadoed,  and  then  fends  them  about  their  bufinefs-  But  in 
[  424  ]  free  ftates  the  trouble,  expenfe,  and  delays  of  judicial  pro- 
ceedings are  the  price  that  every  fubjedl:  pays  for  his  liberty  : 
and  in  all  governments,  he  adds,  the  formalities  of  law 
increafe,  in  proportion  to  the  value  which  is  fet  on  the 
honour,  the  fortune,  the  liberty,  and  life  of  the  fubjefl. 

From  thefe  principles  it  might  reafonably  follow,  that  the 
Englifli  courts  (hould  be  more  fubjeft  to  delays  than  thofe  of 
other  nations  ;  as  they  fet  a  greater  value  on  life,  on  liberty, 
and  on  property.  But  it  is  our  peculiar  felicity  to  enjoy  the 
advantage,  and  yet  to  be  exempted  from  a  proportionable  fhare 
of  the  burthen.  For  the  courfe  of  the  civil  law,  to  which 
mod  other  nations  conform  their  pradlice,  is  much  more 
tedious  than  ours  ;  for  proof  of  which  I  need  only  appeal  to 
the  fuitors  of  thofe  courts  in  England,  where  the  pra£lice  of 
the  Roman  law  is  allowed  in  its  full  extent.  And  particu- 
larly in  France,  not  only  our  Fortefcue  *  accufes  (on  his  own 
knowledge)  their  courts  of  nioft  unexampled  delays  in  admi- 
niftering  juftice ;  but  even  a  writer  of  their  own  ^  has  not  fcru- 
pled  to  teftify,  that  there  were  in  his  time  more  caufes  there 
depending  than  in  all  Europe  betides,  and  fome  of  them  an 
hundred  years  old.  But  (not  to  enlarge  on  the  prodigious 
Improvements  which  have  been  made  in  the  celerity  of  juftice 
by  the  difufe  of  real  a£lions,  by  the  ftatutes  of  amendment 
and  jeofails  ^,  and  by  other  more  modern  regulations,  which 
it  now  might  be  indelicate  to  remember,  but  which  pofterity 
will  never  forget)  the  time  and  attendance  afforded  by  the 
judges  in  our  Englifti  courts  are  alfo  greater  than  thofe  of 
many  other  countries.  In  the  Roman  calendar  there  were  in 
the  whole  year  but  twenty-eight  judicial  or  triverbial  "days 
allowed  to  the  praetor  for  deciding  caufes  *  :  whereas,  with 

•  de  Laud.  LL.  c.  33.  "  Oiherwife  called  dies  fafii  in  qui- 

'  Bodin.  de  R^mli.  I,  6.  c.  6.  liis  licebat  praetori  fori  tria  verba,  do, 

"  Seepag.  407.  dico,  addico.  {Calv.  Lex.  285.) 

^  Spelman  of  the  terms,  §  4.  c.  2 . 

'  US, 
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us,  one-fourth  of  the  year  is  term  time,  in  which  three  courts 
conftantly  fit  for  the  difpatch  of  matters  of  law;  befides  the 
very  clofe  attendance  of  the  court  of  chancery  for  determining 
fuits  in  equity,  and  the  numerous  courts  of  affife  and  nifi  [  4^5  3 
prius  that  fit  in  vacation  for  the  trial  of  matters  of  fa£t. 
Indeed  there  is  no  other  country  in  the  known  world,  that 
hath  an  inftitution  fo  commodious  and  fo  adapted  to  the  dif- 
patch of  caufes,  as  our  trial  by  jury  in  thofe  courts  for  the 
decifion  of  fa6ts  ;  in  no  other  nation  under  heaven  does  juf- 
ticc  make  her  progrefs  twice  in  each  year  into  almbfi:  eyery 
part  of  the  kingdom,  to  decide  upon  the  fpot  by  the  voice  o£ 
the  people  themfelves  the  difputes  of  the  remoteft  provinces* 

And  here  this  part  of  our  commentaries,  which  regularly  ' 
treats  only  of  redrefs  at  the  common  law,  would  naturally  " 
draw  to  a  conclufion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  thofe  at  common  law,  and 
as  thofe  courts  are  of  a  very  general  and  extenfive  jurifdiiHilon, 
it  is  in  fome  meafure  a  branch  of  the  tafk  I  have  undertaken, 
to  give  the  ftudent  fome  general  idea  of  the  forms  of  prac- 
tice adopted  by  thofe  courts.  Thefe  will  therefore  be  the 
.fubje£l  of  the  enfuing  chapter. 


.4  > 
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CHAPTER    THE    TWENTY-SEVENTH. 

OF  PROCEEDINGS  in  the  COURTS 
OF  EQUITY. 

BEFORE  we  enter  on  the  propofcd  fubjeiEl  of  the  enfu- 
ing  chapter,  viz,  the  nature  and  method  of  proceed- 
ings in  the  courts  of  equity^  it  will  be  proper  to  recollect  the 
obfervations  which  were  made  in  the  beginning  of  this  book  * 
on  the  principal  tribunals  of  that  kind,  acknowledged  by  the 
conftitution  of  England  ;  and  to  premife  a  few  remarks  upon 
thofe  particular  caufes^  wherein  any  of  them  claims  and 
exercifes  a  fole  jurifdi£tion,  diftin^  from  and  exclufive  of  the 
other. 

I  HAVE  already*'  attempted  to  trace  (though  very  con- 
cifely)  the  hiftory,  rife,  and  progrefs,  of  the  extraordinary 
court,  or  court  of  equity,  in  chancery.  The  fame  jurifdic- 
bon  is  exercifed,  and  the  fame  fyftem  of  redrefs  purfued,  in 
the  equity  court  of  the  exchequer ;  with  a  diflin^ion,  how- 
ever, as  to  fome  few  matters,  peculiar  to  each  tribunal,  and 
in  which  the  other  cannot  interfere.  And,  firft,  of  thofe 
peculiar  to  the  chancery. 

I.  Upon  the  abolition  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  guardian  of  it's  infant 
tenants,  was  totally  extinguijQicd  in  every  feodal  view ;  but 

•  pag.  45.  80.  78.  •"  pag.  50,  &C. 
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refulted  to  the  king  in  his  court  of  chancery,  together  with 
the  general  proteftion  "  of  all  other  infants  in  the  kingdom. 
When  therefore  a  fatherlefs  child  has  no  other  guardian,  the 
court  of  chancery  has  a  right  to  appoint  one  ( i ) :  and  from 
all  proceedings  relative  thereto,  an  appeal  lies  to  the  houfe 
of  lords.  The  court  of  exchequer  can  only  appoint  a  guardian 
ad  litemf  to  manage  the  defence  of  the  infant  if  a  fuit  be  com- 
menced againft  him ;  a  power  which  is  incident  to  the  jurif- 
diftion  of  every  court  of  juftice  ^ :  but  when  the  intereft  of  a 
minor  comes  before  the  court  judicially,  in  the  progrefs  of 
a  caufe,  or  upon  a  bill  for  that  purpofe  filed,  either  tribunal 
indifcriminately  will  take  care  of  the  property  of  the  infant. 

2.  As  to  idiots  and  lunatics ;  the  king  himfelf  ufed  formerly 
to  commit  the  cuftody  of  them  to  proper  committees,  in  every 
particular  cafe }  but  now,  to  avoid  folicitations  and  the  very 
ihadow  of  undue  partiality,  a  warrant  is  iflued  by  the  king  * 
under  his  royal  fign  manual  to  the  chancellor  or  keeper  of  his 
feal,  to  perform  this  office  for  him  :  and,  if  he  a^s  impro* 
perly  in  granting  fuch  cuflK)dies,  the  complaint  muil  be  made 
to  the  king  himfelf  in  council^  (2).  But  the  previous  pro- 
4:eedings  on  the  commiffion,  to  inquire  whether  or  no  the 
party  be  an  idiot  or  a  lunatic,  are  on  the  law  fide  of  the  court 
of  chancery,  and  can  only  be  redrefled  (if  erroneous)  by 
writ  of  error  in  the  regular  courfe  of  law. 

3.  Th£  king,  as  parens  patriae,  has  the  general  fuperin- 
tendence  of  all  charities  ,•  which  he  exercifes  by  the  keeper  of 
his  confcience,  the  chancellor.     And  therefore  whenever  it 

«  F.  N.  B.  i27.  '  See  book  I.  ch.  8. 

<*  Cro.  Jac.  641.  2  Lev.  163.  T.  '  3  P.  Wms.  108.  Se«  Reg.  Br.  26;. 
Jones,  go. 


( I  ]  And  the  court  of  chancery  will  appoint  a  guardian  to  an 
infant,  and  allow  him  a  fuitable  maintenance,  on  a  petition,  though 
there  is  no  caufe  depending.  Ex  parte  Kenty  3  Bro.  Chan.  Rep. 
"88.    Ex  parte  Salter,  Ibid.  500.     Ex  parte  IVhitfieldy  2  Ath.  315. 

(2)  See  I  vol.303,  n.  (5). 

is 
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is  neceflary,  the.  attorney-general,  at  the  relation  of  fomc 
informant,  (who  is.ufually  called  the  relator^,  files  ex  officio 
arij  information  in  the  court  of  chancery  to  have  the  charity 
properly  eftablifhed.  By  ftatute  alfo  43  Eliz.  c.  4.  authority 
is  given  to  the  lord  chancellor  or  lord  keeper,  and  to  the  chan- 
cellor of  the  duchy  of  Lancafter,  refpe£lively,  to  grant  com- 
[  428  ]  miflions  under  their  feveral  feals,  to  inquire  into  any  abufes 
of  -charitable  donations,  and  re£lify  the  fame  by  decree; 
which  may  be  reviewed  in  the  refpe£live  courts  of  the  feveral 
chancellors,  upon  exceptions  taken  thereto.  But,  though 
this  is  done  in  the  petty  bag  ofEce  in  the  court  of  chancery, 
becaiife  the  comraiflion  is  there  returned,  it  is  not  a  proceed- 
ing at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  refpondent  in  his  anfwer  to  the  exceptions 
may  allege  what  new  matter  he  pleafes ;  upon  which  they  go 
to  proof,  and  examine  witnefles  in  writing  upon  all  the  mat- 
ters in  iflue :  and  the  court  may  decree  the  refpondent  to 
pay  all  the  cofts,  though  no  fuch  authority  is  given  by  the 
ftatute.  And  as  it  is  thus  confidered  as  an  original  caufe 
throughout,  an  appeal  lies  of  courfe  from  the  chancellor's 
decree  to  the  houfe  of  peers  %  notwithftanding  any  loofe 
opinions  to  the  contrary  ''. 

4.  By  the  feveral  ftatutes  relating  to  bankrupts^  a  fum- 
mary  jurifdi^ion  is  given  to  the  chancellor,  in  many  mat- 
ters confequential  or  previous  to  the  commiflions  thereby 
directed  to  be  iiTued ;  from  which  the  ftatutes  give  no 
appeal  (3). 

On  the  other  hand,  the  jurifdiftion  of  the  court  of-  chan- 
cery doth  not  extend  to  fomt  caufes,  wherein  relief  may  be 

*  Duke's  char.  uTes,  62.  128.  Corporation  of  Burford  v.  Lenthal.  Cane. 
9  May  1743.  "  2  Vern.  US. 

(3)  The  fummary  jurifdiftion  of  the  court  of  equity,  in  cafes 
of  bankrupt,  muft  be  perfonally  exercifed  by  the  chancellor,  lord- 
keeper,  or  the  lords  commiifioners  of  ,thc  great  feali  ";«  Woodd. 
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had  in  the  exchequer.     No  information  can  be  brought,  in 

chancery,  for  fuch  miftaken  charities,  as  are  given  to  the 

king  by  the  ftatutes  for  fupprefling  fuperftitious  ufes.     Nor 

can  chancery  give  any  relief  againfl  the  king,  or  direft  any 

aft  to  be  done  by  him,  or  make  any  decree  difpofing  of  or 

afFecling  his  property ;  not  even  in  cafes  where  he  is  a  royal 

truftee'(4).     Such  caufes  muft  be  determined  in  the  court 

of  exchequer,  as  a  court  of  revenue  ;  which  alone  has  power 

over  the  king's  treafure,  and  the  officers  employed  in  it's  [  429  ] 

management :  unlefs  where  it  properly  belongs  to  the  duchy 

court  of  Lancafter,  which  hath  alfo  a  fimilar  jurifdiftion  as 

a  court  of  revenue  j  and,  like  the  other,  confifts  of  both  a 

court  of  law,  and  a  court  of  equity. 

In  all  other  matters,  what  is  faid  of  the  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
praftice,  it  arifes  from  the  different  conftitution  of  their 

*  Huggins  V.  York  Buildings*  Com-     Lightbourn  v.  Attorney-general.  Cane- 
pany.  Cane.  24  Ocft.  1740.  Reeve  v.  At-     2  May,  i743. 
torney-general.     Cane.  27   Nov.  1741. 

(4)  "  Where  the  rights  of  the  crown  are  concerned,  if  they 
**  extend  only  to  the  fuperintendence  of  a  public  trufl,  as  in  the 
«  cafe  of  a  charity,  the  king's  attorney-general  may  be  made  a 
**  party  to  fuftain  thofe  rights ;  and  in  ortier  cafes  where  the 
-**  crown  is  not  in  poffefiion,  a  title  vefted  in  it  is  not  impeached, 
**  and  it's  rights  are  only  incidentally  concerned  ;  it  has  generally .  • 
**  been  confidered  that  the  king's  attorney-general  may  be  made 
**  a  party  in  refpeft  of  thofe  rights,  and  the  praftice  has  been 
**  accordingly,  (i  P.  IVms.  ^^.)  But  where  the  crown  is  in 
**  pofTeflion,  or  any  title  is  vefled  in  it  which  the  fuit  feeks  to 
**  diveft,  or  it's  rights  are  the  immediate  and  fole  objeA  of  the  fuit, 
**  the  application  mufl  be  to  the  king,  by  petition  of  right,  ( Reeve 
*'  againft  Attorney -general,  mentioned  in  Penn  v.  lord  Baltimore, 
*'  I  ^^  445,.  44.6. )  upon  which,  however,  the  crown  may  refer 
•  **  it  to  the  chancellor  to  do  right,  and  may  direft  that  the  attorney- 
^"  general  fhall  be  made  a  party  to  a  fuit  for  that  purpofe.  The 
"  queen  has  alfo  the  fame  prerogative.  (2  Roll,  Abr.  213.)" 
Mitf.  Treat,  on  Pleadings  in  Chan. 

.     .  ofHcers : 
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officers :  or,  if  they  differ  in  any  thing  more  eflential,  one 
of  them  muft  certainly  be  wrong }  for  truth  and  juftice  arc 
always  uniform,  and  ought  equally  to  be  adopted  by  them  alL 

Let  us  next  take  a  brief,  but  comprehenfive,  view  of  the 
general  nature  of  equity,  as  now  underftood  and  pra£lifed  in 
our  feveral  courts  of  judicature.  I  have  formerly  touched 
upon  it  S  but  impcrfedily :  it  deferves  a  more  complete 
explication.  Yet  as  nothing  is  hitherto  extant,  that  can  give 
a  ftranger  a  tolerable  idea  of  the  courts  of  equity  fubfifting 
in  England,  as  diftinguifhed  from  the  courts  of  law,  the 
compiler  of  thefe  obfervations  cannot  but  attempt  it  with 
diffidence :  thofe  who  know  them  beft,  are  too  much  em- 
ployed to  find  time  to  write;  and  thofe  who  have  attended  but 
little  in  thofe  courts^  mufl  be  often  at  a  lofs  for  materials. 

Equity  then,  in  it's  true  and  genuine  meaning,  is  the 
foul  and  fpirit  of  all  law :  pofitive  law  is  condrued,  and 
rational  Jaw  is  made  by  it.  In  this,  equity  is  fynonymous  to 
juftice  i  in  that  to  the  true  fenfe  and  found  interpretation 
of  the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a 
court  of  laiVf  as  contrafted  to  each  other,  are  apt  to  confound 
and  miflead  us  :  as  if  the  one  judged  without  equity,  and 
the  other  was  not  bound  by  any  law.  Whereas  every  defini- 
tion or  illuftration  to  be  met  with,  which  now  draws  a  line 
between  the  two  jurifdi<StionSj  by  fetting  law  and  equity  in 
r  -,  oppofition  to  each  other,  will  be  found  either  totally  erro- 
neous, or  erroneous  to  a  certain  degree. 

I .  Thus  in  the  firft  place  it  is  faid  •,  that  it  is  the  bufi- 
nefs  of  a  court  of  equity  in  England  to  abate  the  rigour  of 
the  common  law.  But  no  fuch  power  is  contended  for.  Hard 
was  the  cafe  of  bond-creditors,  whofe  debtor  devifed  away 
his  real  eftate ;  rigorous  and  unjuft  the  rule,  which  put  the 
devifee  in  a  better  condition  than  the  heir  °  ;  yet  a  court  of 
equity  had  no  power  to  interpofe.  Hard  is  the  common 
law  ftill  fubfifting,  that  land  devifed,  or  defcending  to  the  heir> 

*  Vol.  I.  introd.  5  a  &  5.  ad  calc.  "»  See  Vol.  II.  ch.  23.  p«g.  37». 

*  Lord  KaioM.  princ.  of  equit.  44. 
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(hall  not  be  liable  to  fimple  contrad  debts  of  the  anceftor  or' 
devifor  ",  although  the  money  was  laid  out  in  purchafing  the 
very  land  ;  and  that  the  father  fliall  never  immediately  fucceed 
as  heir  to  the  real  eftate  of  the  fon  ° :  but  a  court  of  equity 
can  give  no  relief  •,  though  in  both  thefe  inftances  the  artificial 
reafon  of  the  law,  ariCng  from  feodal  principles,  has  long  ago 
entirely  ceafed.     The  like  may  be  obferved  of  the  defcent  o£ 
lands  to  a  remote  relation  of  the  whole  blood,  or  even  their 
efcheat  to  the  lord,  in  preference  to  the  owner's  half  brother  p; 
and  of  the   total  flop  to  all  juftice,  by  caufing  the  parol  to 
demur  "i,  whenever  an  infant  is  fued  as  heir  or  is  party  to  a 
real  aftion.     In  all  fuch  cafes  of  pofitive  law,  the  courts  of 
equity,  as  well  as  the  courts  of  law,  mull  fay  with  tJlpian  ', 
"  hoc  quidem  perqtiam  durum  eft y  fed  ita  lea  fcripta  eJlT 

2.  It  is  faid  »,  that  a  court  of  equity  determines  according 
to  the  fpirit  of  the  rule,  and  not  according  to  the  ftriflncfs 
of  the  letter.     But  fo  alfo  does  a  court  of  law*.     Both,  for 
inilance,  are  equally  bound,  and  equally  profefs,  to  interpret 
ftatutes  according  to  the  true  intent  of  the  legiflaturc.     In 
general  law  all  cafes  Cannot  be  forefeen;   or,  if  forefeen, 
cannot  be  exprefled  :  fome  will  arife  that  will  fall  within  the 
meaning,  though  not  within  the  words,  of  the  legiflator ;  and  C  43  ^  3 
others,  which  may  fall  within  the  letter,  may  be  contrary  to 
his  meaning,  though  not  exprefsly  excepted.     Thefe  cafes, 
thus  out  of  the  letter,  are  often  faid  to  be  within  the  equity, 
of  an  a£k  of  parliament ;  and  fo  cafes  within  the  letter  are 
frequently  out  of  the  equity.      Here  by  equity  we  mean 
nothing  but  the  found  interpretation  of  the  law ;  though  the 
words  of  the  law  itfelf  may  be  too  general,  too  fpecial,  or 
otherwife  inaccurate  or  defeftive.     Thefe  then  are  the  cafes 
which,  as  Grotius  *  fays,    "  lex  mn  exa^e  definite  fed  arbitrio 
*<  born  viri permittit  ;'*  in  order  to  find  out  the  true  fenfc  and 
meaning  of  the  lawgiver,  from  every  other  topic  of  conftruc- 
tion.     Bat  there  is  not  a  fingle  rule  of  interpreting  laws, 

■  Ste  Yol.  II.  ch.  15.  page  ^43,  244.  i  See  p«g.  3oo. 

chap.  23.  pag.  377.  *■  Ff.  40. 9.  12. 

^  Ilnd.  ch.  14.  pag.  208.  *  Lord  Kaims.  price,  of  eqult.  1^7. 

*  Ibid.  pag.  327.  *  ile  aequitate,  §3. 

9  whether 


43'  Private  Book  III. 

whether  equitably  or  ftridly,  that  is  not  equally  ufed  by  the 
judges  in  the  courts  both  of  law  and  equity :  the  conftrudlion 
muft  in  both  be  the  fame  :  or,  if  they  differ,  it  is  only  as  one 
court  of  law  may  alfo  happen  to  differ  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  fenfe  of  the  law  in 
queftion  ;  neither  can  enlarge,  diminiih,  or  alter,  that  fenfe 
in  a  fingle  tittle. 

3.  Again,  it  hath  been  faid  ",  that  frauds  accident ^  and 
trujlyzxc  the  proper  and  peculiar  objects  of  a  court  of  equity. 
But  every  kind  of  fraud  is  equally  cognizable,  and  equally 
adverted  to,  in  a  court  of  law :  and  fome  frauds  are  cogniz> 
able  only  there :  as  fraud  in  obtaining  a  devife  of  lands, 
which  is  always  fent  out  of  the  equity  courts,  to  be  there 
determined.  Many  accidents  are  alfo  fupplied  in  a  court  of  law ; 
as,  lofs  of  deeds,  miftakes  in  receipts,  or  accounts,  wrong 
payments,  deaths  which  makes  it  impoflible  to  perform  a 
condition  literally,  and  a  multitude  of  other  contingencies; 
and  many  cannot  be  relieved  even  in  a  court  of  equity  ;  as, 
if  by  accident  a  recovery  is  ill  fufFered,  a  devife  ill  executed, 
a  contingent  remainder  deftroyed,    or   a  power  of  leafing 
omitted  in  a  family  fettlement.     A   technical   trujiy  indeed, 
C  432  3  created  by  the  limitation  of  a  fecond  ufe,  was  forced  into 
the  courts  of  equity  in  the  manner  formerly  mentioned  "  : 
and  this  fpecies  of  trufts,  extended  by  inference  and  conftruc- 
tion,  have  ever  fince  remained  as  a  kind  of  peculium  in  thofe 
courts.     But  there  are  other  trufts,  which  are  cognizable  in 
a  court  of  law  :  as  depofits,  and  all  manner  of  bailments ; 
and  efpecially  that  implied  contrail,  fo  highly  beneficial  and 
ufeful,  of  having  undertaken  to  account  for  money  received 
to  another's  ufe  *,  which  is  the  ground  of  an  a£tion  on  the 
cafe  almoft  as  univerfally  remedial  as  a  bill  in  equity. 

4.  Once  more  ;  it  has  been  faid  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but  ads  from  the  opinion 
of  the  judge  y,  founded  on  the  circumftance  of  every  parti- 

"  1  Roll.  Abr.  374.     4  Inft.  84. 10.         *  See  pag.  163.  . 

Mod.  1 .  '  This  is  dated  by  Mr.Sclden  (Table- 

w  Book  II.  ch.  UO.  talk,  tit.  equity)  with  more  pleafaatry 
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cular  cafe.  Whereas  the  fyftem  of  our  courts  of  equity  is  a 
laboured  connected  fyftem,  governed  by  eftabliftied  rules, 
and  bound  down  by  precedents,  from  which  they  do  not 
depart,  although  the  reafon  of  fome  of  them  may  perhaps  be 
liable  to  objection.  Thus  the  refufing  a  wife  her  dower  in 
a  truft-eftate  ^,  yet  allowing  the  hufband  his  courtefy  :  the 
holding  the  penalty  of  a  bond  to  be  merely  a  fecurity  for  the 
debt  and  intereft,  yet  confidering  it  fometimes  as  the  debt 
itfelf*  fo  that  the  intereft  fhall  not  exceed  that  penalty^  (5),  • 
the  diftinguifhing  between  a  mortgage  at  five  per  cent,  with  a 
claufe  of  a  reduftion  Xofour^  if  the  intereft  be  regularly  paid, 
and  a  mortgage  ^tfour  per  cent,  with  a  claufe  of  enlargement 
to  fivey  if  the  payment  of  the  intereft  be  deferred  ;  fo  that 
the  former  (hall  be  deemed  a  confcientious,  the  latter  an 
unrighteous  bargain  ** :  all  thefe,  and  other  cafes  that  might  be 
inftanced,  are  plainly  rules  of  pofitive  law ;  fupported  only 
by  that  reverence  that  is  fhewn,  and  generally  very  properly  [  400  "i 
(hewn,  to  a  feries  of  former  determinations  ;  that  the  rule  of 
property  may  be  uniform  and  fteady.  Nay,  fometimes  a  prece- 
dent is  fo  ftri£lly  followed,  that  a  particular  judgment  founded 
upon  fpecial  circumftances  ^,  gives  rife  to  a  general  rule. 

In  fhort,  if  a  court  of  equity  in  England  did  really  zSi, 
as  many  ingenious  writers  have  fuppofed  it  (from  theory) 
to  do,  it  would  rife  above  all  law,  either  common  or  fta- 
tute,  and  be  a  moft  arbitrary  legiflator  in  every  particular 
caie.  No  wonder  they  are  fo  often  miftaken.  Grotius,  or 
PufFendorf,  or  any  other  of  the  great  mafters  of  jurifpru- 
dence,  would  have  been  as  little  able  to  difcover,  by  their 

than    truth.      "  For  law,    we  have  a  "  foot,  a  third  an  indifferent  foot.     It 

"  meafure,  and  know  what  to  truft  to  :  "  isthefamething  with  the  chancellor's 

**  equity  is  according  to  the  confcience  "  confcience." 

"  of  him  that  is  chancellor  ;    and,  as  ^  2  P.  Wms.  640.    See  vol.11,  pag. 

*•  that    is    larger    or  narrower,    fo  is  337. 

"  equity.  'Tis  all  one,  as  if  they  ftiould  *  Salk.  154. 

"  make  the  ftandard  for  the  meafure  a  ''  2  Vern.  289.316.     3  Atk.  520. 

"  chancellor's  foot.   Wliat  an  uncertain  •=  See  the  cafe  of  Fofler  and  Muiit, 

"  meafure  would  this  be  !     One  chan-  l  Vern.  473,  with  regard  to  the  undlf- 

"  cellor  has  a  long  foot,  another  a  fhort  pofed  refiduum  of  perfonal  eftates. 

{5)  See  2vol.  341.  n.  (i6j. 
10  own 
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own  li'ght,  the  fyftem  of  a  court  of  equity  in  England,  as 
the  fyftem  of  a  court  of  law  :  efpecially,  as  the  notions  before- 
mentioned  of  the  charafter,  power,  and  pradlice  of  a  court 
of  equity  were  formerly  adopted  and  propagated  (though  rtot 
with  approbation  of  the  thing)  by  our  principal  antiquaries 
and  lawyers  ;  Spelman  <*,  Coke  *,  Lambard  ^,  and  Selden  *, 
and,  even  the  great  Bacon  *•  himfelf.  But  this  was  in  the 
infancy  of  our  courts  of  equity,  before  their  jurifdifkion  was 
fettled,  and  when  the  chancellors  themfelves,  partly  from 
their  ignorance  of  law  (being  frequently  biHiops  or  ftatef- 
men),  partly  from  ambition  or  luft  of  power,  (encouraged 
by  the  arbitrary  principles  of  the  age  they  lived  in,)  but 
principally  from  the  narrow  and  unjuil  deciHons  of  the  courts 
of  law,  had  arrogated  to  themfelves  fuch  unlimited  authority, 
as  hath  totally  been  difclaimed  by  their  fucceflbrs  for  now 
above  a  century  paft.     The  decrees  of  a  court  of  equity  were 

r  .  ,  ■  then  rather  in  the  nature  of  awards,  formed  on  the  fudden 
pro  re  natot  with  more  probity  of  intention  than  knowledge  of 
the  fubje£l  5  founded  on  no  fettled  principles,  as  being  never 
deGgned,  and  therefore  never  ufed,  for  precedents.     But  the 

C  434  3  fyftems  of  jurifprudence,  in  our  courts  both  of  law  and  equity, 
are  now  equally  artificial  fyftems,  founded  on  the  fame  prin- 
ciples of  juftice  and  pofitive  law ;  but  varied  by  different 
ufages  in  the  forms  and  mode  of  their  proceedings  :  the  one 
being  originally  derived  (though  much  reformed  and  im- 
proved) from  the  feodal  cuftoms,  as  they  prevailed  in  different 
ages  in  the  Saxon  and  Norman  judicatures  ;  the  other  (but 
,  with  equal  improvements)  from  the  imperial  and  pontifical 

formularies,  introduced  by  their  clerical  chancellors. 

The  fuggeftion  indeed  of  every  bill,  to  give  jurifdi£lion 
to  the  courts  of  equity  (copied  from  thofe  early  times)  is 
that  the  complainant  hath  no  remedy  at  the  common  law. 

*  Quae  in  fummis  tribunalibus  multi  et  deleat  pnutfuae  vidtbihtr  prudentiae. 

a  l^um  canoTU  decemunt  judices,  folus  {Glofs.  108.) 
{Ji  rts  exigent)  cohibet  canceUariiu  ex        •  See  pag.  54, 55. 
arldtrioi  nee  aliter  decretis  tenetur  fuae        '  Archeion.1\,  72»73. 
curiM  vel/ui  ipjtus,  quirif  elucerUe  ruiva        '  ubi/upra. 
ratione,  recognqfcal  fuae  volueritf  mutet        ^  de  augm./deiU.  1, 9.  c,9. 

But 
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But  he  who  (hould  from  thence  conclude,  that  no  cafe  is 
judged  of  in  equity  where  there  might  have  been  relief  at 
law,  and  at  the  fame  time  calls  his  eye  on  the  extent  and 
variety  of  the  cafes  in  our  equity  reports,  muft  think  the  law, 
a  dead  letter  indeed.  The  rules  of  property,  rules  of  evi- 
dence, and  rules  of  interpretation  in  both  courts  are,  or 
(hould  be,  exaftly  the  fame :  both  -ought  to  adopt  the  beft; 
or  muft  ceafe  to  be  courts  of  juftice.  Formerly  fome  caufes, 
which  now  no  longer  exift,  might  occafion  a  different  rule 
to  be  followed  in  one  court,  from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reafon  of 
the  thing  :  but,  the  inftant  thofe  caufes  ceafed,  the  meafure 
of  fubftantial  juftice  ought  to  have  been  the  fame  in  both. 
Thus  the  penalty  of  a  bond,  originally  contrived  to  evade 
the  abfiirdity  of  thofe  monkifti  conftitutions  which  prohibited 
taking  intereft  for  money,  was  therefore  very  pardonably 
confidered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  negledled  to  perform  his  agreement  for  the  return  of 
the  loan  with  intereft:  for  the  judges  could  not,  as  the  law 
then  ftood,  give  judgment  that  the  intereft  (hould  be  fpeci- 
fically  paid.  But  when  afterwards  the  taking  of  intereft 
became  legal,  as  the  neceflary  companion  of  commerce"', 
nay  after  the  ftatute  of  37  Hen.  VTII.  c.p.  had  declared  the 
debt  or  loan  itfelf  to  be  "  the  juft  and  true  intent"  for  which  [  435  ] 
the  obligation  was  given,  their  narrow-minded  fucceflbrs 
ftill  adhered  wilfully  and  technically  to  the  letter  of  the 
antlent  precedents,  and  refufed  to  confider  the  payment  of 
principal,  intereft,  and  cofts,  as  a  full  fatisfa£lion  of  the 
bond.  At  the  fame  time  more  liberal  men,  who  fate  in  the 
courts  of  equity,  conftrued  the  inftrument  according  to  it*s 
**  juft  and  true  intent,"  as  merely  a  fecurity  for  the  loan : 
in  which  light  it  was  certainly  underftood  by  the  parties, 
at  leaft  after  thefe  determinations  ;  and  therefore  this  con- 
ftru£lion  (hould  have  been  univerfally  received.  So  in 
mortgages,  being  only  a  landed  as  the  other  is  a  perfonal  . 
fecurity  for  the  money  lent,  the  payment  of  principal, 
intereft,   and  cofts  ought  at  any  time,  before  judgment 

f  Sec  vol.  II.  pag.  456, 

Vol.  III.  Kk  executed, 
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executed,  to  have  faved  the  forfeiture  in  a  court  of  law,  as 
well  as  in  a  court  of  equity.  And  the  inconvenience,  as  well 
as  injuftice,  of  putting  different  conftruftions  in  different 
courts  upon  one  and  the  fame  tranfadlion,  obliged  the  par- 
,  liament  at  length  to  interfere,  and  to  direft  by  the  ftatutcs 
4  &  5  Ann.  c.  i6.  and  7  Geo.  II.  c.  20.  that,  in  the  cafes  of 
bonds  and  mortgages,  what  had  long  been  the  praftice  of 
the  courts  of  equity  fhould  alfo  for  the  future  be  univerfally 
followed  in  the  courts  of  law ;  wherein  it  had  before  thefe 
ftatutes  in  fome  degree  obtained  a  footing  J. 

Again  ;  neither  a  court  of  equity  nor  of  law  can  vary 
men's  wills  or  agreements,  or  (in  other  words)  make  wills 
or  agreements  for  them.  Both  are  to  underftand  them  truly, 
and  therefore  both  of  them  uniformly.  One  court  ought  not 
to  extend,  nor  the  other  abridge,  a  lawful  provifion  delibe- 
rately fettled  by  the  parties,  contrary  to  it's  juft  intent.  A 
court  of  equity,  no  more  than  a  court  of  law,  can  relieve 
againft  a  penalty  in  the  nature  of  flated  damages  ;  as  a  rent 
of  5/.  an  acre  for  ploughing  up  anti^nt  meadow  ^  :  nor 
againfl  a  lapfe  of  time,  where  the  time  is  material  to  the 
contra£l  j  as  in  covenants  for  renewal  of  leafes.  Both  courts 
will  equitably  conflrue,  but  neither  pretends  to  control  or 
.'.  change,  a  lawful  flipulation  or  engagement. 

[  436  ]  The  rules  of  decifion  are  in  both  courts  equally  appoiite 
to  the  fubjefts  of  which  they  take  cognizance.  Where  the 
fubjedl-matter  is  fuch  as  requires  to  be  dctetmined /ecundum 
aequum  et  bonuntj  as  generally  upon  anions  on  the  cafe,  the 
judgments  of  the  courts  of  law  are  guided  by  the  moft  libe- 
ral equity.  In  matters  of  poGtive  right,  both  courts  mufl: 
fubmit  to  and  follow  thofe  antient  and  invariable  maxims 
'«  quae  reliBa  funt  et  tradita  *."  Both  follow  the  law  of 
nations,  and  coUe^i  it  from  hiflory  and  the  moft  approved 
authors  of  all  countries,  where  the  queftion  is  the  objedt  of 

)  3    Keb.  553.   535.      Salk.  -  597*  tUque  dicere  debemus;   de  jure  popuK 

6  Mod.  11.  60.  101.  Remani,  qtuu   rtli&a  funt  et  Iradita. 

*■  3  Atk.  339.  (Cic.  d»  Leg.  1.3.  ad  calc.) 
'  Dt  jyre  natura*  cogitan  ftr  ti»t 

that 
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that  law :  as  in  the  cafe  of  the  privileges  of  embafladors™, 
hoftages,  or  ranfom-bllIs"(6).  In  mercantile  tranfa£kions 
they  follow  the  marine  law°,  and  argue  from  the  ufagcs  and . 
authorities  received  in  all  maritime  countries.  Where  they 
exercife  a  concurrent  jurifdidlion,  they  both  follow  the  law 
of  the  proper  forum  p  :  in  matters  originally  of  ecclefiadical 
c6gnizance,they  both  equally  adopt  the  canon  or  imperial  law, 
according  to  the  nature  of  the  fubje£t  "* ;  and,  if  a  queftion 
came  before  either,  which  was  properly  the  objeft  of  a  foreign 
municipal  law,  they  would  both  receive  information  what  is 
the  rule  of  the  country  ""i  and  would  both  decide  accordingly. 

Such  then  being  the  parity  of  law  and.  reafon  which 
governs  both  fpecies  of  courts,  wherein  (It  may  be  alked)  does 
their  effential  difference-  confift  ?  It  principally  conlxfts  in 
the  diflFerent  modes  of  adminiftering  jufticc  in  each;  in  the 
mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief. 
Upon  thefe,  and  upon  two  other  accidental  grounds  of 
jurifdidlion,  which  were  formerly  driven  into  thofe  courts 
by  narrow  deciCons  of  the  courts  of  law,  w'z.  the  true  con- 
ftruftion  of  fecurities  for  money  lent,  and  the  form  and 
c£Fe6l:  of  a  truft  or  fecond  ufe ;  upon  thefe  main  pillars  hath  [  437  ] 
been  gradually  ere£led  that  ftrufture  of  jurifprudence,  which 
prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 
upon  the  fame  fubftantial  foundations  as  the  legal  fyftem 
which  hath  hitherto  been  delineated  in  thefe  commentaries  ; 
however  different  they  may  appear  in  their  outward  foirm, 
from  the  diflFerent  tafte  of  their  architefts. 

I .  And,  firil,  as  to  the  mode  of  proof.  When  fa£bs,  or 
their  leading  circumftances,  reft  only  in  the  knowledge  of  the 
party,  a  court  of  equity  applies  itfelf  to  his  confcience,  and 

■"  See  vol.1,  pag,  253.  •"  See  vol.  II.  pag.  513. 

»  Ricord  v.  Beitenham.  Tr.  5  Geo.  III.       <  lUi.  504. 
B.  R.  '  IhvL  463. 

•  See  vol.l.  pag.  75.  vcA.  II.  pag.  459. 

461.467. 

(6)  By  the  22  Geo.  III.  c.  25.  all  contrafts  for  the  ranfom  of 

a  captured  fhip,  or  the  goods  on  board,  are  rendered  abfolutely  void. 

K  k  2  purges 


437  Private  Book  III. 

purges  him  upon  oath  with  regard  to  the  truth  of  the  tranf- 
a£lion ;  and,  that  being  once  difcovered,  the  judgment  is  the 
fame  in  equity  as  it  would  have  been  at  law.  But,  for  want 
of  this  difcovery  at  law,  the  courts  of  equity  have  acquired  a 
concurrent  jurifdiftion  with  every  other  court  in  all  matters 
of  account '.  As  incident  to  accounts,  they  take  a  concur- 
rent cognizance  of  the  adminiflration  of  perfonal  aflcts  % 
confequently  of  debts,  legacies,  the  diftribution  of  the  refidue, 
and  the  condu£t  of  executors  and  adminiftrators ".  As 
incident  to  accounts,  they  alfo  take  the  concurrent  jurif- 
diftion  of  tithes,  and  all  queftions  relating  thereto  *  ;  of  all 
dealings  in  partnerlhip  *,  and"  many  other  mercantile  tranf- 
a£lions ;  and  fo  of  bailiflFs,  receivers,  factors,  and  agents  y. 
It  would  be  endlefs  to  point  out  all  the  feveral  avenues  in 
human  affairs,  and  in  this  commercial  age,  which  lead  to  or 
end  in  accounts. 

From  the  fame  fruitful  fource,  the  compulfive  difcovery 
upon  oath,  the  courts  of  equity  have  acquired  a  jurifdiftion 
over  almoft  all  matters  of  fraud  "^ ;  all  matters  in  the  private 
knowledge  of  the  party,  which,  though  concealed,  are  bind- 
ing in  confcience  j  and  all  judgments  at  law,  obtained 
through  fuch  fraud  or  concealment.  And  this,  not  by 
L  43^  ]  impeaching  or  reverfing  the  judgment  itfelf,  but  by  pro- 
hibiting the  plaintiff  from  taking  any  advantage  of  a  judg- 
ment, obtained  by  fuppreffmg  the  truth  • ;  and  which,  had 
the  fame  fa6ts  appeared  on  the  trial  as  now  are  difcovered, 
he  would  never  have  attained  at  all  (5). 

*  •  1  Chan.  Caf.  57.  ^  2  Vera.  638. 

«    2  P.  Wins.  145.  «  2  Chan.  Caf.  46. 

"  2Chan.  Caf.  152.  »  3    P.  Wms.   148.     Year-book, 

»  1  E^u.  Caf.  abr.  367.  22  Edw.  IF.  ZJ.pl.  21. 
*  2  Vera.  377. 

( 5 )  One  material  difference  between  a  court  of  equity  and  a 
court  of  law  as  to  the  mode  of  proof  is  thus  defcribed  by  lord 
chancellor  Eldon :  *'  A  defendant  in  a  court  of  equity  has  the 
protedion  arifing  from  his  own  confcience  in  a  degree  in  which 
the  law  does  not'  affed  to  give  him  protedion.    If  he  pofitively, 

I  plainly, 
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a.  As  to  the  mode  of  trial.  This  is  by  interrogatories 
adminidered  to  the  witnefles,  upon  which  their  depofitions 
are  taken  in  writing,  wherever  they  happen  to  refide.  If 
therefore  the  caufe  arifes  in  a  foreign  country,  and  the  wit- 
nefles refide  upon  the  fpot ;  if,  in  caufcs  arifing  in  England, 
the  witnefles  are  abroad,  or  fliortly  to  leave  the  kingdom ;  or 
if  witneflles  refiding  at  home  are  aged  or  infirm  ;  any  of  thefe 
cafes  lays  a  ground  for  a  court  of  equity  to  grant  a  commif- 
fion  to  examine  them,  and  (in  confequence)  (7)  to  exercife 
the  fame  jurifdiftion,  which  might  have  been  exercifed  at 
law,  if  the  witneflTes  could  probably  attend. 

3.  With  refpeft  to  the  mode  of  relief.  The  want  of  a 
more  fpecific  remedy,  than  can  be  obtained  in  the  courts  of 
law,  gives  a  concurrent  jurifdi£lion  to  a  court  of  equity  in  a 
great  variety  of  cafes.  To  inftiance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  ftrift 
execution  ^,  unlefs  where  it  is  improper  or  impoflible ;  in« 

^  Equ.  CaLabr.  16. 


plainly,  and  precifely,  denies  the  aflertion,  and  one  witnefs  only 
proves  it  as  pofitively,  clearly,  and  precifely,  as  it  is  denied,  and 
there  is  no  circumftance  attaching  credit  to  the  aflertion,  over- 
balancing the  credit  due  to  the  denial,  as  a  poiitive  denial,  a  court 
of  equity  will  not  aft  upon  the  teflimony  of  that  witnefs.  Not  fo 
at  law.  There  the  defendant  is  not  heard.  One  witnefs  proves 
the  cafe ;  and,  however  ftrongly  the  defendant  may  be  inclined 
to  deny  it  upon  oath,  there  muft  be  a  recovery  againfl  him." 
6  Fef.  Jun.  184. 

(7)  It  is  not  correft,  that  where  a  court  of  equity  will  grant  a 
commiflion  to  examine  witnefles,  whofe  attendance  cannot  be 
procured  to  give  teftiimony  in  a  court  of  common  law,  it  will  in 
fuch  cafe  alfo  grant  relief.  Tor  though  it  is  very  ufual  to  file  a 
bill  praying  a  difcovery,  and  that  a  commiflion  may  be  iflued  to 
examine  witnefles  who  live  abroad,  no  doubt  can  be  entertained  that 
if  the  bill  proceeded  to  pray  reHef,  and  that  relief  was  fuch  as  a 
court  of  law  was  fully  competent  to  adminifter,  a  demurrer  to  the 
bill  would  hold,  unlefs  it  was  a  cafe  where  the  courts  exercife  a 
concurrent  jurifdiftion. 

Kk  3  fl;ead 
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ftead  of  giving  damages  for  their  non-performance.  And 
hence  a  fi^ion  is  eftablifhed,  that  what  ought  to  be  done 
(hall  be  confidered  as  being  a£luallv  done  '^,  and  ihall  relate 
back  to  the  time  when  it  ought  to  have  been  done  origin- 
ally:  and  this  fi£lion  is  fo  clofely  purfued  through  all  it's 
confequences,  that  it  neceflarily  branches,  out  into  many 
rules  of  jurifprudence,  which  form  a  certain  regular  fyftem. 
So  of  \»afte,  and  other  fimilar  injuries,  a  court  of  equity 
takes  a  concurrent  cognizance,  in  order  to  prevent  them  by 
injunction  **.  Over  queflions  that  may  be  tried  at  law,  in  a 
great  multiplicity  of  a6tions,  a  court  of  equity  aflumes  a  jurif- 
r  ^ort  ]  diction,  to  prevent  the  expence  and  vexation  of  endlefs  liti- 
gations and  fuits  '.  In  various  kinds  of  frauds  it  aifumfs  a 
concurrent  ^  jurifdiftion,  not  only  for  the  fake  of  a  difcovery, 
but  of  a  more  extenfive  and  fpecific  relief :  as  by  fetting 
afide  fraudulent  deeds  s^  decreeing  re-conveyances  *•,  or  di- 
re<fling  an  abfolute  conveyance  merely  to  ftand  as  a  fecurity '. 
And  thus,  laftly,  for  the  fake  of  a  more  beneficial  and  com- 
plete relief  by  decreeing  a  fale  of  lands  S  a  court  of  equity 
holds  plea  of  all  debts,  incumbrances,  and  charges,  that  may 
aflFe£l  it  or  iflue  thereout.  -— ^ .-.     - 

.'  4.  The  true  conftruclion  of  y^<r«rf//V/  for  money  lent  is 
another  fountain  of  jurifdiftion  in  courts  of  equity.  When 
they  held  the  penalty  of  a  bond  to  be  the  form,  and  that  in 
fubftance  it  was  only  as  a  pledge  to  fecure  the  repayment 
of  the  fum  bona  fide  advanced,  with  a  proper  compenfation  for 
the  ufe,  they  laid  the  foundation  of  a  regular  feries  of  deter- 
minations, which  have  fettled  the  doftrine  of  perfonal  pledges 
or  fccurities,  and  are  equally  applicable  to  mortgages  of  real 
property.  The  mortgagor  continues  owner  of  the  land,  the 
mortgagee  of  the  money  lent  upon  it  \  but  this  ownerlhip  is 
mutually  transferred,  and  the  mortgagor  is  barred  from 
redemption,  if,  when  called  upon  by  the  mortgagee,  he  does 

•  3  P.  Wms.  215.  «  1  Vern.  32.     1  P.  Wins.  S39. 
^  1  Ch.  Rep.  14.     2  Chan.  Gaf.  32.       "1  Vern.  237. 

•  1  Vern.  309.      Prec.  Chan.  26l.       '  2  Vern.  84. 

1  P.  Wms.  672.    Sor.  404.  •■  1  Equ.  Caf.  abr,  3«7. 

'  sP.Wm*.  156.  .Mi.,^-  :.^Uv  ,.  :  .^ 

not 


Ch.27.  Wrongs*  439 

not  redeem  within  a  time  limited  by  the  court  j  or  he  may 
V  when  out  of  poflcffion  be  barred  by  length  of  time,  by  ana- 
p        logy  to  the  ftatute  of  limitations. 

5.  The  form  of  a  truj},  or  fecond  ufe,  gives  the  courts  of 
equity  an  exclufive  jurifdiclion  as  to  the  fubjeft-matter  of  all 
fettlements  and  devifes  in  that  form,  and  of  all  the  long  terms 
created  in  the  prefent  complicated  mode  of  conveyancing. 
'  This  is  a  very  ample  fource  of  jurifdi£kion :  but  the  truft  is 
governed  by  very  nearly  the  fame  rules,  as  would  govern  the 
eftate  in  a  court  of  law  S  if  no  truftee  was  interpofcd :  and, 
by  a  regular  pofitive  fyftem  eftabliflied  in  the  courts  of  equity,  r  ^^o  ] 
the  do^rine  of  truft s  is  now  reduced  to  as  great  a  certainty 
as  that  of  legal  eftates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds 
of  the  jurifdidiion  at  prefent  exercifed  in  our  courts  of  equity : 
which  differ,  we  fee,  very  confiderably  from  the  notions  en- 
tertained by  ftrangers,  and  even  by  thofe  courts  themfelves 
before  they  arrived  to  maturity ;  as  appears  from  the  princi- 
ples laid  down,  and  the  jcaloufies  entertained  of  their  abufe, 
by  our  early  juridical  writers  cited  in  a  former  page  "  j  and 
which  have  been  implicitly  received  and  handed  down  by 
fubfequent  compilers,  without  attending  to  thofe  gradual 
accei&ons  and  dereli£lions,  by  which  in  the  courfe  of  a  cen- 
tury this  mighty  river  hath  imperceptibly  Ihifted  it's  channcL 
Lambard  in  particular,  in  the  reign  of  queen  Elizabeth, 
lays  it  down  °,  that  "  equity  (hould  not  be  appealed  unto, 
**  but  only  in  rare  and  extraordinary  matters :  and  that  a 
*♦  good  chancellor  will  not  arrogate  authority  in  every  com* 
**  plaint  that  (hall  be  brought  before  him  upon  whatfocver 
«  fuggeftion :  and  thereby  both  overthrow  the  authority  of 
"  the  courts  of  common  law,  and  bring  upon  men  fuch  a 
"  confufion  and  uncertainty,  as  hardly  any  man  Ihould  know 
*<  how  or  how  long  to  hold  his  own  aflured  to  him."     And 

•  2  P.  Wms.  645.  668,  669.  •  Archdm.  71.  73. 

"  See  page  433. 

K  k  4  certainly. 
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certainly,  if  a  court  of  equity  were  ftill  at  fea,  and  floated 
upon  the  occafional  opinion  which  the  judge  who  happened 
to  prefide  might  entertain  of  confcience  in  every  particular 
cafe,  the  inconvenience,  that  would  arife  from  this  uncer- 
''  tainty,  would  be  a  worfe  evil  than  any  hardfhip  that  could 

follow  from  rules  too  ftri<Ei  and  inflexible.  It's  powers  would 
have  become  too  arbitrary  to  have  been  endured  in  a  country 
like  this®,  which  boafts  of  being  governed  in  all  refpefts  by 
law  and  not  by  will.  But  fince  the  time  when  Lambard 
wrote,  a  fet  of  great  and  eminent  lawyers  p,  who  have  fuc- 
ceffivcly  held  the  great  feal,  have  by  degrees  erected  the  fyf- 
tem  of  relief  adminiftered  by  a  court  of  equity  into  a  regular 
f  441  Jfcience,  which  cannot  be  attained  without  ftudy  and  expe- 
rience, any  more  than  the  fcience  of  law:  but  from  which, 
when  underftood,  it  may  be  known  what  remedy  a  fuitor  is 
entitled  to  expe£l,  and  by  what  mode  of  fuit,  as  readily  and 
with  as  much  precifion,  in  a  co^irt  of  equity  as  in  a  court  of 
law. 

It  were  much  to  be  wiflied,  for  the  fake  of  certainty,  peace, 
and  juftice,  that  each  court  would  as  far  as  poflible  follow  the 
other,  in  the  beft  and  moft  effe£tual  rules  for  attaining  thofe 
defirable  ends.  It  is  a  maxim  that  equity  follows  the  law ; 
and  in  former  days  the  law  has  not  fcrupled  to  follow  evea 
that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one  who  is  converfant  in  our  antient  books,  knows 
that  many  valuable  improvements  in  the  ftate  of  our  tenures 
(efpecially  in  leafeholds  •»  and  copyholds ')  and  the  forms  of 
adminiflering  juflice*,  have  arifen  from  this  Angle  reafon, 
that  the  fame  thing  was  conftantly  efle^ed  by  means  of  a 
fubpoena  in  the  chancery.  And  fure  there  caimoL  be  a  greater 
folecifm,  than  that  in  two  fovereign  independent  courts 
eftablifhed  in  the  fame  country,  exercifing  concurrent  jurif- 
di£lion,  and  over  the  fame  fubjefl -matter,  there  fhould  exift 

•  a  P.  Wnw.  685,  696.  •■  Bro.  Abr.    t.    tenant  per  cepie. 

f  See  pgges  54,  55,  56.  10  Litt.  §  77- 

^  Gilbeit  of  eje^baent,  2.     2  Bac.  *  See  pug-  200. 

Abr.  160. 

in 
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in  a  fingle  inftance  two  different  rules  of  property,  clafliing 
with  or  contradi£ting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  prefent 
purpofe,  to  go  farther  into  this  matter.  I  have  been  tempted 
to  go  fo  far,  becaufe  ftrangers  are  apt  to  be  confounded  by 
nominal  diftindiions,  and  the  loofe  unguarded  expreffions  to 
be  met  with  in  the  beft  of  our  writers  i  and  thence  to  form 
erroneous  ideas  of  the  feparate  jurifdi£lions  now  exifting 
in  England,  but  which  never  were  feparated  in  any  other 
country  in  the  univerfe.  It  hath  alfo  afforded  me  an  oppor- 
tunity to  vindicate,  on  the  one  hand,  the  juftice  of  our  courts 
of  law  from  being  that  harfh  and  illiberal  rule,  which  many  [  442  3 
are  too  ready  to  fuppofe  it  j  and  on  the  other,  the  juftice  of 
our  courts  of  equity  from  being  the  refult  of  mere  arbitrary 
opinion,  or  an  exercife  of  di£iatorial  power,  which  rides  over 
the  law  of  the  land,  and  correfts,  amends,  and  controuls  it  by 
the  loofe  and  fluduating  dictates  of  the  confcience  of  a  fingle 
judge.  It  is  now  high  time  to  proceed  to  the  pra6licc  of  our 
courts  of  equity,  thus  explained,  and  thus  underftood. 

The  firft  commencement  of  a  fuit  in  chancery  is  by  pre- 
.ferring  a  bill  to  the  lord  chancellor,  in  the  ftyle  of  a  petition  ; 
*^  humbly  complaining  flieweth  to  your  lordfliip  your  orator 
"  A.  B.  that,  ^c."  This  is  in  the  nature  of  a  declaration 
at  common  law,  or  a  libel  and  allegation  in  the  fpiritual 
courts :  fetting  forth  the  circumftances  of  the  cafe  at  length 
as,  fome  fraud,  truft,  or  hardfhip ;  "  in  tender  conGderation 
'*  whereof,"  (which  is  the  ufual  language  of  the  bill,)  "  and 
"  for  that  your  orator  is  wholly  without  remedy  at  the  com- 
'*  mon  law,"  relief  is  therefore  prayed  at  the  chancellor's 
hands,  and  alfo  procefs  of  fubpoena  againft  the  defendant,  to 
compel  him  to  anfwer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And,  if  it  be  to  quiet  the  poffefiion  of  lands,  to  ftay 
wafte,  or  to  ftop  proceedings  at  law,  an  injun(Stion  is  alfo 
prayed,  in  the  nature  of  an  interdiSltim  by  the  civil  law, 
commanding  the  defendant  to  ceafe. 

This 
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This  bill  muft  call  all  neceflary  parties,  however  remotely 
concerned  in  intereft,  before  the  court,  otherwife  no  decree 
can  be  made  to  bind  them  ;  and  muft  be  figned  by  counfel, 
as  a  certificate  of  it's  tiecency  and  propriety.  For  it  muft  not 
contain  matter  either  fcandalous  or  impertinent :  if  it  does, 
the  defendant  may  refufe  to  anfwer  it,  till  fuch  fcandal  or 
impertinence  is  expunged,  which  is  done  upon  an  order  to 
refer  it  to  one  of  the  officers  of  the  court,  called  a  mafter  in 
^hancery ;  of  whom  there  are  in  number  twelve,  including 
the  mafter  of  the  rolls,  all  of  whom,  fo  late  as  the  reign 
of  queen  Elizabeth,  were  commonly  doftors  of  the  civil 
X  443  3  ^*^  *•  ^^^  mafter  is  to  examine  the  propriety  of  the  bill : 
and  if  he  reports  it  fcandalous  or  impertinent,  fuch  matter 
^ ',  muft  be  ftruck  out,  and  the  defendant  Ihall  have  his  cofts ; 

which  ought  of  right  to  be  paid  by  the  counfel  who  figncd 
the  bill. 

When  the  bill  is  filed  in  the  office  of  the  fix  clerks,  (who 
originally  were  all  in  orders  j  and  therefore,  when  the  confti- 
tution  of  the  court  began  to  alter,  a  law  *  was  made  to  per- 
mit them  to  marry,)  when,  I  fay,  the  bill  is  thus  filed,  if  an 
injundlioQ  be  prayed  therein,  it  may  be  had  at  various  ftages 
of  the  caufe,  according  to  the  circumftances  of  the  cafe  (8).: 
If  the  bill  be  to  flay  execution  upon  an  oppreffive  judgment, 
and  the  defendant  does  not  put  in  his  anfwer  within  the  ftated 
time  allowed  by  the  rules  of  the  court,  an  injundion  will 
ifliie  of  courfe  :  and,  when  the  anfwer  comes  in,  the  in- 
junflion  can  only  be  continued  upon  a  fufficient  ground 
appearing  from  the  anfwer  itfelf.  But  if  an  injundlion  be 
wanted  to  ftay  wafte,  or  other  injuries  of  an  equally  urgent 
nature,  then  upon  the  filing  of  the  bill,  and  a  proper  cafe 

•  Smith's  Commonw.  b.  2.  c.  12.  *  Stat.  14  &  15  Hen.  VIII.  c.  8. 

(8)  An  injundion  in  the  court  of  exchequer  ftays  all  further 
proceedings  in  whatever  ftage  the  caufe  may  be  ;  but  in  chancery, 
if  a  declaration  be  delivered,  the  party  may  proceed  to  judgment 
notwithftanding  an  injunftion,  and  execution  is  only  flayed  ;  but 
if  no  declaration  has  been  delivered,  all  proceedings  at  law  are 

reftrained.     ^  IVoodd.  ^ii. 

fup- 
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fupported  by  affidavits^  the  court  will  grant  an  injun&ion 
immediately  to  continue  till  the  defendant  has  put  in  his 
anfwer,  and  till  the  court  (hall  make  fome  farther  order 
concerning  it:  and  when  the  anfwer  comes  in,  whether  it 
fiiall  then  be  diflblved  or  continued  till  the  hearing  of  the 
caufe  is  determined  by  the  court  upon  argument,  drawn  from 
confidering  the  anfwer  and  affidavit  together. 

But,  upon  common  bills,  as  foon  as  they  are  filed,  pro- 
cefs  of  fubpoena  is  taken  out :  which  is  a  writ  commanding 
the  defendant  to  appear  and  anfwer  to  the  bill,  on  pain  of 
100/.  But  this  is  not  all ;  for  if  the  defendant,  on  fervice 
of  the  fubpoenoy  does  not  appear  within  the  time  limited  by 
the  rules  of  the  court,  and  plead,  demur,  or  anfwer  to  the 
bill,  he  is  then  faid  to  be  in  contempt ;  and  the  refpe£tive 
procefles  of  contempt  are  in  fucceffive  order  awarded  againft 
him.  The  firft  of  which  is  an  attachment^  which  is  a  writ 
in  the  nature  of  a  capiasy  directed  to  the  fherifF.  and  com-  J^  444  ^ 
manding  him  to  attach,  or  take  up,  the  defendant,  and  bring 
him  into  court.  If  the  flierifF  returns  that  the  defendant  is 
non  ejl  inventus,  then  an  attachment  with  proclamations  iflues ; 
which,  befides  the  ordinary  form  of  attachment,  diredls  the 
(herifF,  that  he  caufe  public  proclamations  to  be  made, 
throughout  the  county,  to  fummon  the  defendant,  upon  his 
allegiance,  perfonally  to  appear  and  anfwer.  If  this  be  alfo 
returned  with  a  non  eji  inventus,  and  he  ftill  ftands  out  in 
contempt,  a  commi/ffon  of  rebellion  is  awarded  againft  him, 
for  not  obeying  the  king's  proclamations  according  to  his 
allegiance  j  and  four  commiflioners  therein  named,  or  any  of 
them,  are  ordered  to  attach  him  wherefoever  he  may  be  found 
in  Great  Britain,  as  a  rebel  and  contemner  of  the  king's  laws 
and  government,  by  refufing  to  attend  his  fovereign  when 
thereunto  required  :  fince,  as  was  before  obferved  ",  matters 
^f  equity  were  originally  determined  by  the  king  in  perfbn, 
affifted  by  his  council ;  though  that  bufinefs  is  now  devolved 
upon  his  chancellor.  If  upon  this  commiflion  of  rebellion  a 
non  eJi  inventus  is  returned,  the  court  then  fends  zfergeant  at 

«  peg.  50. 

arms 
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arms  in  queft  of  him ;  and  if  Tie  dudes  the  fcarch  of  the 
ferjeant  alfo,  then  z,  fequejlration  iffues  to  feife  all  his  perfonal 
eflate,  and  the  profits  of  his  real,  and  to  detain  them,  fub- 
]c€t  to  the  order  of  the  court.  Sequeftrations  were  firft 
introduced  by  Gr  Nicholas  Bacon,  lord  keeper  in  the  reign 
of  queen  Elizabeth ;  before  which  the  court  found  fome 
difficulty  in  enforcing  it's  procefs  and  decrees  ▼.  After  an 
order  for  a  fequeftration  iflued,  the  plaintiff's  bill  is  to  be 
taken  pro  confejfoy  and  a  decree  to  be  made  accordingly.  So 
that  the  fequeftration  does  not  fcem  to  be  in  the  nature  of 
procefs  to  bring  in  the  defendant,  but  only  intended  to  enforce 
the  performance  of  the  decree.  Thus  much  if  the  defendant 
abfconds. 

.  I'j'.  ,■■'..  '  ^■'  ' 
If  the  defendant  is  taken  upon  any  of  this  procefs,  he  is 
to  be  committed  to  the  Fleet,  or  other  prifon,  till  he  puts 
in  his  appearance,  or  anfwer,  or  performs  whatever  elfe  this 
C  445  D  procefs  is  iflued  to  enforce,  and  alfo  clears  his  contempts  by 
paying  the  cofts  which  the  plaintiff  has  incurred  thereby. 
For  the  fame  kind  of  procefs  (which  was  alfo  the  procefs  of 
the  court  of  ftar-chamber  till  it's  diffolution  *')  is  iffued  out 
in  all  forts  of  contempts  during  the  progrefs  of  the  caufe,  if 
the  parties  in  any  point  refufe  or  negle£t  to  obey  the  order 
of  court. 

The  procefs  againft  a  body  corporate  is  by  dijlringasj  to 
diflrein  them  by  their  goods  and  chattels,  rents  and  profits, 
till  they  fliall  obey  the  fummons  or  diredlions  of  the  court. 
And,  if  a  peer  is  a  defendant,  the  lord  chancellor  fends  a 
letter  mi/five  to  him  to  requeft  his  appearance,  together  with 
a  copy  of  the  bill  j  and,  if  he  negledls  to  appear,  then  he  may 
be  ferved  with  zfubpaena  ;  and,  if  he  continues  ftill  in  con- 
tempt, a  fequeflration  iffues  out  immediately  againfl  his  lands 
and  goods,  without  any  of  the  mefne  procefs  of  attachments, 
i'fc,  which  are  direfted  only  againft  the  perfon,  and  there- 
fore cannot  affeft  a  lord  of  parliament.     The  fame  procefb 

»  1  Veni.'42l.  ^  18  Rjm,  foeefc  19*. 

iffues 
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iflues  againft  a  member  of  the  houfe  of  commons,  except 
only  that  the  lord  chancellor  fends  him  no  letter  miffive. 

The  ordinary  procefs  before-mentioned  cannot  be  fued 
out  till  after  fervice  of  the  fubpoena,  for  then  the  contempt 
begins  j  othcrwife  he  is  not.  prcfumed  to  have  notice  of  the 
bill :  and  therefore  by  abfconding  to  avoid  the  fubpcena  a 
defendant  might  have  eluded  juftice,  till  the  ftatute  5  Geo.  II. 
c.  25.  which  enafts  that,  where  the  defendant  cannot  be 
found  to  be  ferved  with  procefs  oi  fubpaena,  and  abfconds 
(as  is  believed)  to  avoid  being  ferved  therewith,  a  day  fliall 
be  appointed  him  to  appear  to  the  bill  of  the  plaintiff}  which 
is  to  be  inferted  in  the  London  gazette,  read  in  the  pariih 
church  where  the  defendant  laft  lived,  and  fixed  up  at  the 
royal  exchange  j  and,  if  the  defendant  doth  not  appear  upon 

that  day,  the  bill  (hall  be  taken  pro  confejfo, 

/ 

But  If  the  defendant  appears  regularly,  and  takes  a  copy 
of  the  bill,  he  is  next  to  demur,  plead,  or  anfiver. 

A  DEMURRER  in  equity  is  nearly  •  of  the  fame  nature  as  [  446  ] 
a  demurrer  in  law  i  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  defendant  fhall  be  bound  to  anfwer  the 
plaintifPs  bill  j  as,  for  want  of  fufficient  matter  of  equity 
therein  contained  j  or  where  the  plaintiff,  upon  his  own 
(hewing,  appears  to  have  no  right ;  or  where  the  bill  feeks  a 
difcovery  of  a  thing  which  may  caufe  a  forfeiture  of  any 
kind,  or  may  convift  a  man  of  any  criminal  mif-behaviour. 
For  any  of  thefe  caufes  a  defendant  may  demur  to  the  bill. 
And  if,  on  demurrer,  the  defendant  prevails,  the  plaintifPs 
bill  fliall  be  difmifled :  if  the  demurrer  be  over-ruled,  the 
defendant  is  ordered  to  anfwer. 

A  PLEA  maybe  either  to xlitjurifdiBion j  fliewing  that  the 
court  has  no  cognizance  of  the  caufe :  or  to  the  per/on  ;  {hew- 
ing fome  difability  in  the  plaintiff,  as  by  outlawry,  excom- 
munication, and  the  like :  or  it  is  in  bar ;  fhewing  fome 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an 
a£l  of  parliament,  a  fine,  a  relcafe,  or  a  former  decree. 
And  the  truth  of  this  plea  the  defendant  is  bound  to  prove,  if 

put 
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put  upon  it  by  the  plaintiff.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may  plead , 
as  to  part,  demur  as  to  part,  and  anfwer  to  the  refidue.  But 
no  exceptions  to  formal  minutiae  in  the  pleadings  will  be  here 
allowed  \  for  the  parties  are  at  liberty,  on  the  difcovery  o£ 
any  errors  in  form,  to  amend  them  *. 

An  anfwer  is  the  moft'ufual  defence  that  is  made  to  a 
plaintiff's  bill.  It  is  given  in  upon  oath,  or  the  honour  of 
a  peer  or  peerefs  :  but  where  there  are  amicable  defendants, 
their  anfwer  is  ufually  taken  without  oath  by  confent  of  the 
plaintiff.  This  method  of  proceeding  is  taken  from  the 
ecclefiaflical  court*,  like  the  reft  of  the  practice  in  chancery  ; 
for  there,  in  almoft  every  cafe,  the  plaintiff  may  demand  the 
C  447  ]  03ilh  of  his  adverfary  in  fupply  of  proof.  Formerly  this  was 
done  in  thofe  courts  with  compurgators,  in  the  manner  of 
our  waging  of  law :  but  this  has  been  long  difufed ;  and 
inftead  of  it  the,  prefent  kind  of  purgation,  by  the  fingle  oath 
of  the  party  himfelf,  was  introduced.  This  oath  was  made 
ufe  of  in  the  fpiritual  courts,  as  well  in  criminal  cafes  of 
ecclefiaftical  cognizance,  as  in  matters  of  civil  right  j  and  it 
was  then  ufually  denominated  the  oath  ex  officio :  whereof  the 
high  commiffion  court  in  particular  made  a  moft  extravagant 
and  illegal  ufe  ;  forming  a  court  of  inquifition,  in  which  all 
perfons  were  obliged  tq  anfwer  in  cafes  of  bare  fufpicion, 
if  the  commlflioners  thought  proper  to  proceed  againft  them 
ex  QJ^cio  for  any  fuppofed  eccleHaftical  enormities.  But  when 
the  high  commiffion  court  was  abolifhed  by  ilatute  16  Car.  I. 
c.  II.  this  oath  ex  officio  was  abolifhed  with  it  j  and  it  is 
alfo  enaded  by  ftatute  13  Car.  II.  fl.  i.  c.  12.  "  that  it  (hall 
"  not  be  lawful  for  any  bifhop  or  ecclefiaftical  judge  to 
'*  tender  to  any  perfon  the  oath  ex  officioi  or  any  other  oath 
"  whereby  the  party  may  be  charged  or  compelled  to  confefs, 
•*  accufe,  or  purge  himfelf,  of  any  criminal  matter."  But 
this  does  not  extend  to  oaths  in  a  civil  fuit,  and  therefore  it 
is  ftill  the   pradice,    both  in   the  fpiritual  courts  and  in 

*  £n  cejl  court  de  (.hawuerie,  home  ne    fciens,  et  nemi  ex  rigore  juris.  {Dyver- 
fesTa prtjtidiceparfun  mifpledyingoupur    fUe  des  courles.  edit.  1 534,/oi.296, 297 • 
defaut  deforme,mesfol<mqiK  le very te del    Bro.  Abr.  t'jurifdi&ion.  50. 
mater,  car  il  doit  agarder  Jblonque  am' 

9 .  equity. 
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equity,  to  demand  the  perfonal  anfwer  of  the  party  himfelf 
upon  oath.  Yet  if  in  the  bill  any  queftion  be  put,  that 
tends  to  the  difcovery  of  any  crime,  the  defendant  may 
thereupon  demur,  as  was  before  obferved,  and  may  refufe  to 
anfwer. 

If  the  defendant  lives  within  twenty  miles  of  London,  he 
muft  be  fworn  before  one  of  the  mafters  of  the  court :  if  far- 
ther ofF,  there  may  be  a  dedimus  potejiatem  or  commiffion  to 
take  his  anfwer  in  the  country,  where  the  commiffioners 
adminifter  him  the  ufual  oath  -,  and  then,  the  anfwer  being 
fealed  up,  either  one  of  the  commiflioners  carries  it  up  to  the 
court ;  or  it  is  fent  by  a  meflenger,  who  fwears  he  received 
it  from  one  of  the  commiflioners,  and  that  the  fame  has  not 
been  opened  or  altered  fince  he  received  it.  An  anfwer  muft 
be  figned  by  counfel,  and  muft  either  deny  or  confefs  all  the 
material  parts  of  the  bill ;  or  it  may  confefs  and  avoid,  that  Z,  448  ] 
is,  juftify  or  palliate  the  fad^s.  If  one  of  thefe  is  not  done, 
the  anfwer  may  be  excepted  to  for  infufficiency,  and  the 
defendant  be  compelled  to  put  in  a  more  fufficient  anfwer.  A 
defendant  cannot  pray  any  thing  in  this  his  anfwer,  but  to 
be  difmifled  the  court :  if  he  has  any  relief  to  pray  againft  the 
plaintifi^,  he  muft  do  it  by  an  original  bill  of  his  own,  which 
is  called  a  crofs-hill. 

After  anfwer  put  in,  the  plaintiff  upon  payment  of 
cofts  may  amend  his  bill,  either  by  adding  new  parties,  or 
new  matter,  or  both,  upon  the  new  lights  given  him  by  the 
defendant }  and  the  defendant  is  obliged  to  anfwer  afrefh  to 
fuch  amended  bill.  But  this  muft  be  before  the  plaintiff  has 
replied  to  the  defendant's  anfwer,  whereby  the  caufe  is  at 
iflue  ;  for  afterwards  (9),  if  new  matter  arifes,  which  did  not 
exift  before,  he  muft  fet  it  forth  by  2i  fupplemental-bill.     There 

(9)  Where  new  matter  arifes  after  filing  the  bill  it  cannot  be 
introduced  into  the  fuit  by  amending  the  original  bill,  though  iffue 
is  not  joined,  but  muft  be  ftated  in  a  fupplemental  bill.  3  Atk* 
217.      i  Atk.2()\. 

may 
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may  be  alfo  a  bill  of  revivor  when  the  fuit  is  abated  by  the 
death  of  any  of  the  parties ;  in  order  to  fet  the  proceedings 
again  in  motion,  without  which  they  remain  at  a  {land. 
And  there  is  like  wife  a  bill  of  interpleader ;  where  a  perfon 
who  owes  a  debt  or  rent  to  one  of  the  parties  in  fuit,  but,  till 
the  determination  of  it,  he  knows  not  to  which,  defires  that 
they  may  interplead,  that  he  may  be  fafe  in  the  payment. 
In  this  laft  cafe  it  is  ufual  to  order  the  money  to  be  paid  into 
court  for  the  benefit  of  fuch  of  the  parties,  to  whom  upon 
hearing  the  court  fhall  decree  it  to  be  due.  But  this  depends 
upon  circumftances  •,  and  the  plaintiff  muft  alfo  annex  an 
affidavit  to  his  bill,  fwearing  that  he  does  not  collude  with 
cither  of  the  parties. 

If  the  plaintiff  finds  fufiicient  matter  confefTed  in  the 
defendant's  anfwer  to  ground  a  decree  upon,  he  may  proceed 
to  the  hearing  of  the  caufe  upon  bill  and  anfwer  only.  But 
in  that  cafe  he  muft  take  the  defendant's  anfwer  to  be  true, 
in  every  point.  Otherwife  the  courfe  is  for  the  plaintiff  to 
reply  generally  to  the  anfwer,  averring  his  bill  to  be  true, 
certain,  and  fufiicient,  and  the  defendant's  anfwer  to  be 
r  449  J  dire£tly  the  reverfe ;  which  he  is  ready  to  prove  as  the  court 
(hall  award ;  upon  which  the  defendant  rejoins,  averring  the 
like  on  his  fide  ;  which  is  joining  ifiiie  upon  the  fa£ts  in  dif- 
pute.     To  prove  which  fa£ts  is  the  next  concern. 

This  is  done  by  examination  of  witnefles,  and  taking  their 
depofitions  in  writing,  according  to  the  manner  of  the  civil 
law.  And  for  that  purpofe  interrogatories  are  framed,  or 
queftions  in  writing ;  which,  and  which  only,  are  to  be 
propofed  to,  and  afked  of,  the  witnefles  in  the  caufe.  Thefe 
interrogatories  muft  be  fliort  and  pertinent :  not  leading 
ones ;  (as  "  did  not  you  fee  this,  or,  did  not  you  hear 
*'  that  ?")  for  if  they  be  fuch,  the  depofitions  taken  thereon 
will  be  fuppreffed  and  not  fuffered  to  be  read.  For  the  pur- 
pofe of  examining  witneffes  in  or  near  London,  there  is 
an  examiner's  office  appointed ;  but  for  fuch  as  live  in 
the  country,  a  commiifioii  to  examine  witnefies  is  ufually 

granted 
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granted  to  four  commiffioners,  two  named  of  each  fide,  or 
any  three  or  two  of  them,  to  take  the  depofitions  there. 
And  if  the  witnefles  refide  beyond  fea,  a  commifllon  may 
be  had  to  examine  them  there  upon  their  own  oaths,  and  (if 
foreigners)  upon  the  oaths  of  fkilful  interpreters.  And  it  hath 
been  eftabliQied  '  that  the  depofition  of  an  heathen  who 
belieTes  in  the  Supreme  Being,  taken  by  commiiRon  in  the 
mod  folemn  manner  according  to  the  cuftom  of  his  own 
country,  may  be  read  in  evidence. 

Th£  commiffioners  are  fw^m  to  take  the  examinations 
truly  and  without  partiality,  and  not  to  divulge  them  till 
publifhed  in  the  court  of  chancery;  and  their  clerks  are.alfo 
fworn  to  fecrecy.  The  witnefTes  are  compellable  by  procefs 
of  fubpoenot  as  in  the  courts  of  common  law,  to  appear  and 
fubmit  to  examination.  And  when  their  depofitions  are  taken, 
they  are  tranfmitted  to  the  court  with  the  fame  care  that  the 
anfwer  of  a  defendant  is  fent. 

If  witnefles  to  a  difputable  fad);  are  old  and  infirm,  it  is  [  450  1 
very  ufual  to  file  a  bill  to  perpetuate  the  teftimony  of  thofe 
witnefles,  although  no  fuit  is  depending  ;  for,  it  may  be,  a 
man's  antagonift  only  waits  for  the  death  of  fome  of  them  to 
begia  his  fuit.  This  is  mofl:  frequent  when  lands  are  devifed 
by  will  away  from  the  heir  at  law ;  and  the  devifee,  in  order 
to  perpetuate  the  teilimony  of  the  witneflTes  to  fuch  will, 
exhibits  a  bill  in  chancery  againft  the  heir,  and  fets  forth  the 
will  verbatim  therein,  fuggefting  that  the  heir  is  inclined  to 
difpute  it's  validity :  and  then,  the  defendant  having  anfwered, 
they  proceed  to  ifliie  as  in  other  cafes,  and  examine  the 
witnefles  to  the  will ;  after  which  the  caufe  is  at  an  end, 
without  proceeding  to  any  decree,  no  relief  being  prayed  by 
the  bill :  but  the  heir  is  entitled  to  his  cofts,  even  though  he 
contefts  the  will.  This  is  what  is  ufually  meant  by  proving 
a  will  in  chancery. 

'    '  Omichund  v.  Barker.    1  Atk.  21. 
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When  all  the  witnefles  are  examined^  then,  and  not 
before,  the  depofitlons  may  be  publilhed,  by  a  rule  to  pafs 
publication  ;  after  which  they  are  open  for  the  infpe^ion  of 
all  the  parties*  and  copies  may  be  taken  of  them  (lo).  The 
caufe  is  then  ripe  to  be  fct  down  for  hearing,  which  may  be 
done  at  the  procurement  of  the  plaintiff,  or  defend  ant,  before 
either  the  lord  chancellor  or  the  mafter  of  the  rolls,  according 
to  the  difcretion  of  the  clerk  in  court,  regulated  by  the  nature 
and  importance  of  the  fuit,  and  the  arrear  of  caufes  depending 
before  each  of  them  refpeftivcly.  Concerning  the  authority 
of  the  mafter  of  the  rolls  to  hear  and  determine  caufes,  and 
his  general  power  in  the  court  of  chancery,  there  were  (not 
many  years  fince)  divers  queftions  and  difputes  very  warmly 
agitated  ;  to  quiet  which  it  was  declared  by  (latute  3  Geo.  II. 
c.  30.  that  all  orders  and  decrees  by  him  made,  except  fuch 
as  by  the  courfe  of  the  court  were  appropriated  to  the  great 
feal  alone,  fliould  be  deemed  to  be  valid  '^  fubje£t  neverthe^ 
lefs  to  be  difcharged  or  altered  by  the  lord  chancellor,  and 
fo  as  they  fhall  not  be  inrolled,  till  the  fame  are  figned  by  his 
lordfliip.  Either  party  may  he/ul>poena*d  to  hear  judgment 
Y  AKl  1  ^^  ^^  ^^y  ^®  fi^^d  for  the  hearing :  and  then,  if  the  plaintiff 
does  not  attend,  his  bill  is  difmiffed  with  cods  ',  or,  if  the 
defendant  makes  default,  a  decree  will  be  made  againft  him^ 
wluch  will  be  final,  unlefs  he  pays  the  plaintiff's  coft  of 
attendance,  and  (hews  good  caufe  to  the  contrary  on  a  day 
appointed  by  the  court.  A  plaintiff's  bill  may  alfo  at  any  time 
be  difmifled  for  want  of  profecution,  which  is  in  the  nature 
of  a  nonfuit  at  law,  if  he  fuffers  three  terms  to  elapfe  without 
moving  forward  in  the  caufe. 

When  there  are  crofs  caufes,  on  a  crofs  bill  filed  by  the 
dtfendant  againft  the  plaintiff  in  the  original  caufe,  they  are 
generally  contrived  to  be  brought  on  together,  that  the  fame 

(10)  A  decree  cannot  be  made  upon  the  depofition  of  one 
witnefs  only,  in  contradidion  to  the  defendant's  anfwer.  See 
MU,m.s.  p.  438. 

healing 
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hearing  and  the  fame  decree  may  ferve  for  both  of  them. 
The  method  of  hearing  caufes  in  court  is  ufually  this.  The 
parties  on  both  fides  appearing  by  their  counfel,  the  plaintiff's 
bill  is  firft  opened,  or  briefly  abridged,  and  the  defendant's 
anfwer  alfo,  by  the  junior  counfel  on  each  fide  :  after  which 
the  plaintiff's  leading  counfel  ftates  the  cafe  and  the  matters 
in  iffue,  and  the  points  of  equity  arifing  therefrom  :  and  then 
fuch  depofifions  as  are  called  for  by  the  plaintiff  are  read  by 
one  of  the  fix  clerks,  and  the  plaintiff  may  alfo  read  fuch  part 
of  the  defendant's  anfwer,  as  he  thinks  material  or  conve- 
nient^ :  and  after  this  the  reft  of  the  counfel  for  the  plaintJff 
make  their  obfervations  and  arguments.  Then  the  defend- 
ant's counfel  go  through  the  fame  procefs  for  him,  except 
that  they  may  not  read  any  part  of  his  anfwer ;  and  the 
counfel  for  the  plaintiff  are  heard  in  reply.  When  all  areheard, 
the  court  pronounces  the  decree^  adjufting  every  point  in 
debate  according  to  equity  and  good  confcience ;  which  decree 
being  ufually  very  long,  the  minutes  of  it  are  taken  down, 
and  read  openly  in  court  by  the  regiftrar  (11).  The  matter 
of  cofts  to  be  given  to  either  party,  is  not  here  held  to  be  a 
point  of  right,  but  merely  difcretionary  (by  the  ftatute 
17  Ric.  II.  c.  6.)  according  to  the  circumftances  of  the  cafe, 
as  they  appear  more  or  lefs  favourable  to  the  party  van-  [  45a  J 
quilhed.  And  yet  the  ftatute  15  Hen.  VI.  c.  4.  feems 
exprefsly  to  direft,  that  as  well  damages  as  cofts  (hall  be 
given  to  the  defendant,  if  wrongfully  vexed  in  this  court. 

»  On  a  trial  at  law  if  the  plaintiff  on  the  truth  of  the  defendant's  tefti* 

reads  any  part  of  the  defendant's  an-  niony,  and  makes  the  whole  of  his  anf  wet 

fwer,  he  muft  read  the  whole  of  It ;  for  evidence. 
bjr  reading  any  of  k  he  (hews  a  reliance  ,: 


(11)  It  is  not  now  the  praftice  for  the  regiftrar  to  read  the 
minutes  of  the  decree  openly  in  court ;  but  any  party  to  the  fuil 
may  procure  a  copy  of  them,  and  if  there  is  any  miftake,  may  move 
to  have  them  amended.  But  after  a  decree  has  been  formally 
drawn  up  and  entered,  no  errors  in  it  can  be  redified  on  motion, 
or  by  any  other  proceeding  than  rehearing  the  eaufe^ 

L 1  a  The 
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The  chancellor's  decree  Is  either  interlocutory  or  final.  It 
very  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
clude the  caufe ;  for,  if  any  matter  of  faft  is  ftrongly  contro- 
verted, this  court  is  fo  fenfible  of  the  deficiency  of  trial  by 
written  depofitions,  that  it  will  not  bind  the  parties  thereby, 
but  ufually  diredls  the  matter  to  be  tried  by  jury  ;  cfpecially 
fuch  important  fa£ts  as  the  validity  of  a  will,  or  whether  A 
is  the  heir  at  law  to  B,  or  the  exiftence  of  a  modus  decimandi, 
or  real  and  immemorial  compofition  for  tithes.  But,  as  no 
jury  can  be  fummoned  to  attend  this  court,  the  fa£l  is  ufually 
dire£led  to  be  tried  at  the  bar  of  the  court  of  king's  bench  or 
at  the  aflizes,  upon  z  feigned  ijfue.  For  (in  order  to  bring 
it  there,  and  have  the  point  in  difpute,  and  that  only,  put  in 
ifiue,)  an  action  is  brought,  wherein  the  plaintiff  by  a  fid^ion 
declares  that  he  laid  a  wager  of  5/.  with  the  defendant,  that 
A  was  heir  at  law  to  B  ;  and  then  avers  that  he  is  fo ;  and 
therefore  demands  the  5/.  The  defendant  admits  the  feigned 
wager,  but  avers  that  A  is  not  the  heir  to  B  j  and  thereupon 
that  iflue  is  joined,  which  is  direded  out  of  chancery  to  be 
tried  j  and  thus  the  verdidl:  of  the  jurors  at  law  determines 
the  fa£t  in  the  court  of  equity.  Thefe  feigned  iflues  feem 
borrowed  from  ihtfponftojudicialis  of  the  Romans  *  :  and  are 
alfo  frequently  ufed  in  the  courts  of  law,  by  confent  of  the 
parties,  to  determine  fome  difputed  rights  without  the  form- 
ality of  pleading,  and  thereby  to  fave  much  time  and 
expenfe  in  the  decifion  of  a  caufe  (12). 

So  likewife,  if  a  queftion  of  mere  law  arifes  in  the  courfe 
of  a  caufe,  as  whether  by  the  words  of  a  will  an  eilate  for  life 

'  Nota  eft  fponfut  judidalu :  "fpori'  "  meusJU."     yide  Heinec.  Antiquitat. 

•*  dejne  quingentosji  meui/U  ?  fpondeo  1. 3.  f.  16.  §  3.  &  Sigon.  dejwUciis,  i.  21. 

*'^  tuut  ^.    Et  tu  quoque  fpondefne  p.  466.  citat.  ibid. 
*'  quxngentoi,  rd  tuus  JU  f  /pondeo,  ni 


(12)  The  confent  of  the  court  ought  alfo  to  be  previoufly 
obtained,  for  a  trial  of  a  feigned  iflue  without  fuch  confent  is  a 
contempt,  which  will  authorife  the  coiu-t  to  order  the  proceeding^ 
to  be  ftayed.    4  T.  R,  402. 

or 
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or  In  tail  is  created,  or  whether  a  future  intereft  devifed  by  a 
teftatoT  fliall  operate  as  a  remainder  or  an  executory  dcvife,  it  [  453  3 
is  the  pradlice  of  this  court  to  refer  it  to  the  opinion  of  the 
judges  of  the  court  of  king's  bench  or  common  pleas,  upon  a 
cafe  dated  for  that  purpofe  (13);  wherein  all  the  material 
hGts  are  admitted,  and  the  point  of  law  isfubmitted  to  their 
decifion  :  who  thereupon  hear  it  folcmnly  argued  by  coun- 
fel  on  both  fides,  and  certify  their  opinion  to  the  chan- 
cellor. And  upon  fuch  certificate  the  decree  is  ufually 
founded. 

Another  thing  alfo  retards  the  completion  of  decrees. 
Frequently  long  accounts  are  to  be  fettled,  incumbrances 
and  debts  to  be  inquired  into,  and  a  hundred  little  fadts  to 
be  cleared  up,  before  a  decree  can  do  full  and  fufficient 
juftice.  Thefe  matters  are  always  by  the  decree  on  the  firft 
hearing  referred  to  a  mafter  in  chancery  to  examine  ;  which 
examinations  frequently  laft  for  years :  and  then  he  is  to 
report  the  fa£l,  as  it  appears  to  him,  to  the  court.  This 
report  may  be  excepted  to,  difproved,  and  over-ruled;  or 


(13)  Formerly  when  a  cafe  was  heard  before  the  mafter  of  the 
rolls  fitting  in  his  own  court,  on  which  he  wiHied  to  have  the 
opinion  of  a  court  of  law,  he  dire£led  an  aflion  to  be  commenced 
by  the  parties  in  a  court  of  law  in  fuch  a  form,  that  the  queftion 
on  which  he  had  a  doubt  might  be  decided  in  that  fuit,  and  he 
fufpended  his  decree  till  the  court  of  law  had  given  it's  judg- 
ment. 

It  appears  that  the  firft  cafe  fent  from  the  rolls  to  the  king's 
bench,  as  m  6  7".  iS.  313.  where  lord  Kenyon  fays,  "  I  believe 
**  that  there  is  no  inftance  in  which  this  court  ever  certified  their 
**  opinion  on  a  cafe  fent  here  from  the  mafter  of  the  rolls.  la 
**  Colfon  V,  Colfon  it  was  refufed  ;  but  I  think  it  was  an  idle 
**  formality,  and  I  fhall  feel  no  reluftance  in  certifying  in  fuch 
"  cafes,  becaufe  I  think  it  is  convenient  to  the  fuitors  of  that 
«*  court." 

L 1  3  othcrwifc 
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otherwife  is  confirmed,  and  made  abibhite,  by  order  pf  the 
eourt.  "    "   -*  : 

When  all  iffucs  are  tried  and  fettled,  and  all  references  to 
the  mafter  ended,  the  caufe  is  again  brought  to  hearing  upon 
the  matters  of  equity  referred  ;  and  a  final  decree  is  made  : 
the  performance  of  which  is  enforced  (if  necelTary)  by  com- 
mitment of  the  perfon,  or  fequeftration  of  tlie  party's  eft  ate. 
And  if  by  this  decree  either  party  thinks  himfelf  aggrieved, 
he  may  petition  the  chancellor  for  a  rehearing ;  whether  it 
was  heard  before  his  lordftiip,  or  any  of  the  judges,  fitting 
for  him,  or  before  the  mafter  of  the  rolls.  For  whoever 
may  have  heard  the  caufe,  it  is  the  chancellor's  decree, 
and  muft  be  figned  by  him  before  it  is  enrolled  •*  \  which  is 
done  of  courfe  unlefs  a  rehearing  be  defired.  Every  peti- 
tion for  a  rehearing  muft  be  figned  by  two  counfel  of 
charafler,  ufually  fuch  as  have  been  concerned  in  the  caufe, 
certifying  that  they  apprehend  the  caufe  is  proper  to  be 
C  454  ]  reheard.  And  upon  the  rehearing,  all  the  evidence  taken 
in  the  caufe,  whether  read  before  or  not,  is  now  admitted 
to  be  read  ;  becaufe  it  is  the  decree  of  the  chancellor  him- 
felf, who  only  now  fits  to  hearrcafons  why  it  fhould  not  be 
enrolled  and  perfeQed  i  at  which  time  all  omiflions  of  either 
evidence  or  argument  may  be  fupplied*^.  But,  after  the 
decree  is  once  figned  and  enrolled,  it  cannot  be  reheard  or 
re£lified,  but  by  bill  of  review,  or  by  appeal  to  the  houfe  of 
lords. 

A  BILL  of  review  may  be  had  upon  apparent  error  in 
judgment,  appearing  on  the  face  of  the  decree  ;  or,  by  fpe_ 
cial  leave  of  the  court,  upon  oath  made  of  the  difcovery  of 
new  matter  or  evidence,  which  could  not  pofllibly  be  had  or 
ufed  at  the  time  when  the  decree  paffed.  But  no  new  evi- 
dence or  matter  then  in  the  knowledge  of  the  parties,  and 

^  Sut.  3  Geo.  II.  c.  39.    S«e  p.  450.  *  Gilb.  Rep.  151,  i&2. 

p  which 
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which  might  have  been  ufed  before,  (ball  be  a  fufficient 
ground  for  a  bill  of  review. 

An  appeal  to  parliament^  that  is,  to  the  houfe  of  lords, 
is  the  dernier   refort  of    the   fubje£i  who  thinks  himiclf; 
aggrieved  by  an  interlocutory  order  or  final  determination 
in  this  court :  and  it   is  effe£ted  by  petition  to  the  houfe 
of  peers,  and  not  by   tvrit  of  error ^  as  upon  judgments  at 
common   law.     This   jurifdiftion  is  faid  *  to  have  begun 
in  18  Jac.  I.,  and  it  is  certain,  that  the  firft  petition,  which 
appears  in  the  records  of  parliament,  was  preferred  in  that 
year  « \  and  that  the  firft  which  was  heard  and  determined 
(though   the    name    of    appeal    was   then  a  novelty)  was 
prefented  in  a  few  months  after  ^ ;    both  levelled  againft 
the  lord  chancellor  Bacdn   for  corruption   and  other  mif- 
behaviour.     It  was  afterwards  warmly  controverted  by  the 
houfe   of  commons   in  the  reign  of  Charles  the  fecond*. 
But  this  difpute  is  now  at  reft** ;  it  being  obvious  to  the 
reafon   of  all  mankind,  that,  when   the   courts  of  equity 
became  principal  tribunals  for  deciding  caufes  of  property, 
a  revifion  of    their   decrees   (by  way  of  appeal)  became 
equally  neceflary,  as  a  writ  of  error  from  the  judgment  of  t  455  J 
a  court  of  law.      And,  upon   the   fame  principle,  from 
decrees  of  the  chancellor  relating  to  the  commilGoners  for 
the    difiblution    of     chauntries,  Isfc.   under    the     ilatute 
37  Hen.  VIII.  c.  4.  (as  well  as  for  charitable  ufes  under 
the   ftatute  43  Eliz.  c.  4.)  an  appeal  to  the  king  in  par- 
liament   was    always    unqueftionably  allowed  ^      But  no 
new  evidence  is  admitted  in  the  houfe  of  lords  upon  any 
account  i  this  being  a  diftinft  jurifdi£tion  *  :  which  differs 
it   very   conGderably   from    thofe    inftances,  wherein  the 


*  Com.  Journ.  13  Mar.  1704.  *  Show.  Pari.  C.  81. 

«  Loids'  Journ.  23  Mar.  1620.  '  Duke's  Charitable  Ufes,  62. 

^  Lords' Journ.  3. 11. 12  Dee,  1621.  *  Glib.  Rep.  155,  156. 

*  Com.  Journ.  19  Nov.  1675,  &c. 
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fame  jurifdidion  revifes  and  corre^s  it's  own  zOis,  as  in 
rehearlngs  and  bills  of  review.  For  it  is  a  pra£licc 
unknown  to  our  law,  (though  conftantly  followed  in  the  fpi- 
ritual  courts,)  when  a  fuperior  court  is  reviewing  the  fen- 
tence  of  an  inferior,  to  examine  the  juflice  of  the  former 
decree  by  evidence  that  was  never  produced  below.  And 
thus  much  for  the  general  method  of  proceeding  in  the 
courts  of  equity. 


THE  END  OF   THE   THIRD  BOOK.. 
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N°  I. 

Proceedings  on  a  Writ  ^  Right  Patent* 

§  I.     Writ  of  Right  Patent  in  the  Court  Barok. 

ffi2Da(S®  the  fecond,  by  the  Grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth  ;  to  Willoughby  earl  of  Abingdon,  greeting, 
command  you  that  without  delay  you  hold  full  right  to 
William  Kent  efquire,  of  one  mefTuage  and  twenty  acres  of  land 
with  the  appurtenances  in  Dorchefter,  which  he  claims  to  hold  of 
you  by  the  free  fervice  of  one  penny  yearly  in  lieu  of  all  fervices, 
of  which  Richard  Allen  deforces  him.  And  unlefs  you  fo  do, 
let  the  fheriff  of  Oxfordfhire  do  it,  that  we  no  longer  hear 
complaint  thereof  for  defeft  of  right.  SHSitnefg  ourfelf  at  Wcft- 
minfter,  the  twentieth  day  of  Auguft,  in  the  thirtieth  year  of 
our  reign. 

PIedg«  of  profecuuo.,  {'^^^0,. 

§  2.  Writ  of  ToLT,  to  remove  it  into  the  County  Court. 

^ItailfjS    Morton    efquire,    flieriff    of    Oxfordihire,    to    John 
Long,  bailiff  errant  of  our  lord  the  king  and  of  myfelf,  greet- 
ing. 
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N°  I.  ^^S'  ^tcmU  by  the  complaint  of  William  Kent  efquircy 
'perfonally  prefent  at  my  county  court,  to  wit,  on  Monday  the 
fixth  day  of  September,  in  the  thirtieth  year  of  the  reign  of  our 
lord  George  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth, 
at  Oxford  in  the  {hirehoufe  there  holden,  I  am  informed,  that 
although  he  himfelf  the  writ  of  our  faid  lord  the  king  of  right 
patent  direfted  to  Willoughby  earl  of  Abingdon,  for  this  that  he 
fhould  hold  full  right  to  the  faid  William  Kent  of  one  mef- 
fuage  and  twenty  acres  of  land  with  the  appurtenances  in  Dor- 
chefter  within  my  faid  county,  of  which  Richard  Allen  deforces 
him,  hath  brought  to  the  faid  Willoughby  earl  of  Abingdon  ; 
yet,  for  that  the  faid  Willoughby  earl  of  Abingdon,  favoureth 
the  faid  Richard  Allen  in  this  part,  and  hath  hitherto  delayed 
to  do  full  right  according  to  the  exigence  of  the  faid  writ,  I 
command  you  on  the  part  of  our  faid  lord  the  king,  firmly  en- 
joining, that  in  your  proper  perfon  you  go  to  the  court  baron 
of  the  faid  Willoughby  earl  of  Abingdon  at  Dorchefter  afore, 
faid,  and  take  away  the  plaint,  which  there  is  between  the 
faid  WiUiam  Kent  and  Richard  Allen,  by  the  faid  writ,  into  my 
county  court  to  be  next  holden  ;  and  fummon  by  good  fummoners 
the  faid  Richard  Allen,  that  he  be  at  my  county  court  on 
Monday  the  fourth  day  of  OAober  next  coming  at  Oxford 
in  the  fhirehoufe  there  to  be  holden,  to  anfwer  to  the  faid  William 
Kent  thereof.  And  have  you  there  then  the  faid  plaint,  the 
fummoners,  and  this  precept.  <Sibcn  in  my  county  court  at 
Oxford  in  the  fhirehoufe,  the  fixth  day  of  September,  in  the  year 
aforefaid. 


§  3.  N^rit  of  Pone,  to  remove  H  into  the  court  of  Common  Pleas. 

(SOEDia®®  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth, 
to  the  fheriff  of  Oxfordfhire,  greeting,  ©ut,  at  the  requeft 
of  William  Kent,  before  our  juftices  at  Weftminfter  on  the 
morrow  of  All  Souls,  the  plaint  which  is  in  your  county  court 
by  our  writ  of  right   between  the  faid  William  Kent  demand- 

anty 
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ant,  and  Richard  Allen  tenant,  of  one  meiTuage  and  twenty  N**  I. 
acres  of  land  with  the  appurtenances  in  Dorchefter;  and  fummonv 
by  good  fununoners  the  faid  Richard  Allsn,  that  he  be  then  there, 
to  anfwer  to  the  fa^d  William  Kent  thereof.  And  have  you 
there  the  fummoners  and  this  writ.  Oitnefa  ourfelf  at  Weft- 
minfter,  the  tenth  day  of  September,  in  the  thirtieth  year  of  our 
reign. 


§  4.  If^rit  of  Right  quia  Dominus  remifit  Curiam* 

®®2Dffil(5(ZB  the  fecond,  by  the  grace  of  God  of  Great  Bri- 
tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo 
forth  ;  to  the  ftieriff  of  Oxfordfhire,  greeting.  Commanli  Richard 
Allen,  that  he  juftly  and  without  delay  render  unto  William 
Kent  one  mefluage  and  twenty  acre"  of  land  with  the  appur- 
tenances ill  Dorchefter,  which  be  claims  to  be  his  right  and  in- 
heritance, and  whereupon  he  complains  that  the  aforefaid  Richard 
unjuflly  deforces  him.  And  unlefs  he  fhall  fo  do,  and  if  the  faid 
William  fhall  give  you  fecurity  of  profecuting  his  claim,  then 
fummon  by  good  fummoners  the  faid  Richard,  that  he  appear 
before  our  juftices  at  Weflminfter  on  the  morrow  of  All  Souls,  to 
fhew  wherefore  he  hath  not  done  it.  And  have  you  there  the  fum- 
moners and  this  writ.  ^ittwUs  ourfelf  at  Weftminfler,  the  twen- 
tieth day  of  Auguft,  in  the  thirtieth  year  of  our  reign.  Becaufe 
WHloughby  earl  of  Abingdon,  the  chief  lord  of  that  fee,  hath 
thereupon  itmifed  imto  us  his  court. 

Pledges  of    7  John  Doe.       Summoners  of  the         f  John  Den.  Sheriff's 
Profecution,  j"  Rich.  Roe.      within-named  Richard,  \  Rich.  Fen.  Return, 


§  5-  The 
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N°I. 


^5.  The  Record,  nvkh  Award  of  Battel. 

©lew  at  Weftminfter  before  fir  John  Willis  knight,  and  his  bre- 
thren, juftices  of  the  bench  of  the  lord  the  king  at  Weftmin- 
fter, of  the  term  of  faint  Michael  in  the  thirtieth  year  of  the 
reign  of  the  lord  George  the  fecond,  by  the  grace  of  God  of 
Great  Britain,  France,  and  Ireland  king,  defender  of  the 
faith,  &c. 


!,■)  SaHilliam  Kent,  efquire,  by  James  Parker,  his  attorney, 
t.  3    demands  againft  Richard  Allen  gentleman,  one  mef- 


Wfiw  Oxon,- 

to  wit. 

fuage  and  twenty  acres  of  land,  with  the  appurtenances  in  Dor- 

chefter,  as  his  right  and  inheritance,  by  writ  of  the  lord  the  king 

Hanamu  re-  of  right,  iiecaufe  Willoughby  earl  of  Abingdon  the  chief  lord  of 

mt^  curiam,  that  fee  hath  now  thereupon  remifed  to  the  lord  the  king  his 


Count. 


Efplees. 


Defence. 


Wager  of 
Battel. 


Replication 


coiu^.  anU  tof>n:eupon  he  faith,  that  he  himfelf  was  feifed  of  the 
tenements,  aforefaid  with  the  appurtenances,  in  his  demefne  as  of 
fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George 
the  firft  late  king  of  Great  Britain,  by  taking  the  efplees  thereof 
to  the  value*  [of  ten  (hillings,  and  more,  in  rents,  com,  and 
gnafs.]  And  that  fuch  is  his  right  he  offers  [fuit  and  good  proof.] 
anU  the  faid  Richard  Allen,  by  Peter  Jones  his  attorney,  comes 
and  defends  the  right  of  the  faid  William  Kent,  and  his  feifin, 
when  ([and  where  it  (hall  behove  him,]  and  all  [that  concerns  it,] 
and  whatfoever  [he  ought  to  defend  ]  and  chiefly  the  tenements 
aforefaid  with  the  appurtenances,  as  of  fee  and  right,  [namely, 
one  meffuage  and  twenty  acres  of  land,  with  appurtenances,  in 
Dorchefter.]  9nt)  this  he  is  ready  to  defend  by  the  body  of  bis 
freeman,  George  Rumbold  by  name,  who  is  prefent  here  in  court 
ready  to  defend  the  fame  by  his  body,  or  in  what  manner  foever  the 
court  of  the  lord  the  king  (hall  confider  that  he  ought  to  defend. 
And  if  any  mifchance  (hould  befal  the  faid  George  (which  God 
defend)  he  is  ready  to  defend  the  fame  by  another  man,  who 
[is  bounden  and  able  to  defend  it.]  9nli  the  faid  WilHam 
Kent  faith,  that  the    faid    Richard  Allen    unjuftly  defends  the 

*  N.B.  The  claufes  between  hooks  in  this  and  the  fubfequent   numbers  of  the 
Appendix,  are  ufually  no  otherwife  exprefled  iu  the  record*  than  by  au  !(c. 

right 
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right  of  him  the  faid  William,  and  his  feifin,  ^c.  and  all,  Gfr.     N®  I. 

and  whatfoever,  ^c,  and  chiefly  of  the  tenements  aforefaid,  with  y    .-^     .j 

the  appurtenances,  as  of  fee  and  right,  ^c. ;  becaufe  he  faith, 

that  he  himfelf  was  feifed  of  the  tenements  aforefaid,  with  the 

appurtenances,  in  his  demefne,  as  of  fee  and  right,  in  the  time 

of  peace,  in  the  time  of  the  faid  lord  George  the  firft  late 

king  of  Great  Britain,  by  taking   the  efplees  thereof   to  the 

value,  &c.     anH  that  fuch  is  his  right,  he  is  prepared  to  prove  Joinder  of 

by  the  body  of  his  freeman,  Henry  Broughton  by  name,  who™"*'' 

is  prefent  here  in  court  ready  to  prove  the  fame  by  his  body,  or 

in  what  manner  foever  the  court  of  the  lord  the  king  (hall  con- 

fider  that  he  ought  to  prove  ;  and  if  any  mifchance  (hould  befal 

the  faid  Henry  (which  God  defend)  he  is  ready  to  prove  the 

fame  by  another  man,  who,  ^c.     atiB  hereupon  it  is  demanded 

of  the  faid  George  and  Henry,  whether  they  are  ready  to  make 

battel  as   they  before  have  waged  it ;    who  fay  that  they  are. 

2nll  the  fame  George  Rumbold  giveth  gage  of  defending,  and Gagw given, 

the  faid  Henry   Broughton  giveth  gage  of  proving ;  and,  fuch 

engagement  being  given  as  the  manner  is,  it  is  demanded  of 

the  faid  William  Kent  and  Richard  Allen,  if  they  can  fay  any 

thing  wherefore  battel  ought  not  to  be  awarded  in  this  cafe  ; 

who   fay   that    they    cannot.       ^|>erefore  it  ie  conGneren,  that  Award  of 

battel  be  made  thereon,  ^c,     ^ntJ  the  faid  George  Rumbold^'""'* 

findeth  pledges   of  battel,   to    wit,   Paul  Jenkins   and  Charles 

Carter ;  and  the  faid  Henry  Broughton  findeth  alfo  pledges  of 

battel,  to  wit,  Reginald  Read  and  Simon  Taylor.     3nti  thereupon  Continu- 

day   is  here  given  as  well  to   the   faid   William    Kent  as  to*"*^'' 

the  faid  Richard  Allen,  to  wit,  on  the  morrow  of  faint  Martin 

next  coming,  by  the  aflent  as  well  of  the  faid  William  Kent  as 

of  the  faid  Richard  Allen.     And  it  is  commanded  that  each  of 

them   then  have  here   his  champion,  fuf&ciently  furnifhed   with 

competent  armour  as  becomes  him,  and  ready  to  make  the  battel 

aforefaid ;  and  that   the    bodies  of  them  in    the    mean  time  be 

fafely  kept,  on  peril  that  (hall  fall  thereon,     at  which  day  here  Cbampionj 

come  as  well  the  faid  William  Kent  as  the  faid  Richard  Allen  *PP«"' 

by  their  attorneys  aforefaid,  and  the  faid  George  Rumbold  and 

Henry  Broughton  in  their  proper  perfons  Ukewife  come,  fufB- 

ciently  furniflied  with  competent  armour  as  becomes  them,  ready 

to  make  the  battel   aforefaid,  as   they  had   before   waged  it. 

ann 
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N»I. 


Demandant 
noDfuit. 


Final  judg- 
ment, for 
the  Tenant. 


2L  itD  hereupon  day  it  further  given  by  the  court  here,  as  well  to 
the  faid  "William  Kent  as  to  the  faid  Richard  Allen,  at  Tothill 
near  the  city  of  Weftniinfter  in  the  county  of  Middlefex,  to  wit, 
on  the  morrow  of  the  purification  of  the  blefled  virgin  Mary 
next  coming,  by  the  affent  as  well  of  the  faid  William  as  of  the 
aforefaid  Richard.  And  it  is  commanded,  that  each  of  them 
have  then  there  his  champion,  armed  in  the  form  aforefaid,  ready 
to  make  the  battel  aforefaid,  and  that  their  bodies  in  the  mean 
time,  (iff.  At  which  day  here,  to  wit,  at  Tothill  aforefaid, 
comes  the  faid  Richard  Allen  by  his  attorney  aforefaid,  and  the 
faid  George  Rumbold  and  Henry  Broughton  in  their  proper  per- 
fons  likewife  come,  fufficiently  furniftied  with  competent  armour 
as  becomes  them,  ready  to  make  the  battel  aforefaid,  as  they 
before  had  waged  it.  And  the  faid  William  Kent  being  folemnly 
called  doth  not  come,  nor  hath  profecuted  his  writ  aforefaid. 
'^f^etefoie  it  i0  conC^tieiell^  that  the  fame  William  and  his  pledges 
of  profecuting,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy 
for  hi«  falfe  complaint,  and  that  the  fame  Richard  go  thereof 
without  a  day,  ^c.  and  alfo  that  the  faid  Richard  do  hold  the 
tenements  aforefaid  with  the  appurtenances,  to  him  and  his  heirs, 
quit  of  the  faid  William  and  his  heirs,  for  ever,  &c. . 


§  6.    Trial  by  the  grand  JJife. 


Mife. 


Defence.  '  And  the  faid  Richard  Allen,  by  Peter  Jones,  hife  at- 

torney, comes  and  defends  the  right  of  the  faid  William  Kent, 
and  his  feifin,  when,  Is^c.  and  all,  ^c.  and  whatfoever,  l!fc.  and 
chiefly  of  the  tenements  aforefaid  with  the  appurtenances,  as  of 
fee  and  right,  i^c.  and  puts  himfelf  upon  the  grand  aflife  of  the 
lord  the  king,  and  prays  recognition  to  be  made,  whether  he 
himfelf  hath  greater  right  to  hold  the  tenements  aforefaid  with 
the  appurtenances  to  him  and  his  heirs  as  tenants  thereof  as  he 
now  holdeth  them,  or  the  faid  William  to  have  the  faid  tenements 
Tender  of  ^^  ^^^  appurtenances  as  he  above  demandeth  them.  anB  he 
the  Dtmi-  tenders  here  in  court  fix  {hillings  and  eight-pence  to  the  ufe  of 
the  lord  the  now  king,  ilfc  for  that,  to  wit,  it  may  be  inquired 

of 


mark. 
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of  the  time  [of  the  feiffn  alleged  by  the  faid  William].     And  he    N<»  I. 
therefore  prays  that  it  may  be  inquired  by  the  affife,  whether  the      ~'~  "^ 
faid  William  Kent  was  feifed  of  the  tenements  aforefaid  with  the 
appurtenances  in  his  demefne  as  of  fee  in  the  time  of  the  faid 
lord  the  king  George  the  firft,  as  the  faid  William  in  his  de- 
mand  before   hath    alleged,      ^ijercfore   it   is   commanded   the  Summons  of 
fheriff,  that  he  fummon  by  good  fummoners  four  lawful  knights*^* '"»'g'***' 
of  his  county,  girt  with  fwords,  that  they  be  here  on  the  oAaves 
of  faint  Hilary  next  coming,  to  make  eledion  of  the  affife  afore- 
faid.    The  fame  day  is  given  as  well  to  the  faid  William  Kent  as 
to  the  faid  Richard  Allen  here,  ^c.     At  which  day  here  come 
as  well  the  faid  William  Kent  as  the  faid  Richard  Allen  ;  and 
the  fheriff,  to  wit,  fir  Adam  Alftone  knight  now  returns,  thatBeturn. 
he  had  caufed  to  be  fummoned  Charles  Stephens,  Randal  Wheler, 
Toby  Cox,  and  Thomas  Munday,  four  lawful  knights   of  his 
county,  girt  with  fwords,  by  John  Doe  and  Richard  Roe  his 
bailiffs,  to  be  here  at  the  faid  oAaves  of  faint  Hilary,  to  do  as 
the  faid  writ  thereof  commands  and  requires  ;  and  that  the  faid 
fummoners,  and  each  of  them,  are  mainprized  by  John  Day  and 
James  Fletcher.     Whereupon  the  faid  Charles  Stephens,  Randal 
Wheler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights 
of  the  county  aforefaid,  girt  with  fwords,  being  called,  in  their 
proper  perfons  come,  and,  being  fworn,  upon  their  oath  in  theEleaion  of 
prefence  of  the  parties  aforefaid  chofe  of  themfelves  and  others  ^|**  recog- 
twenty.four,  to  wit,  Charles  Stephens,   Randal  Wheler,   Toby 
Cox,  Thomas  Munday,  Oliver  Greenway,  John  Boys,  Charles 
Price,  knights,  Daniel  Prince,  William  Day,  Roger  Lucas,  Pa- 
trick Fleming,  James  Harris,  John  Richardfon,  Alexander  Moore, 
Peter  Payne,    Robert   Quin,  Archibald  Stewart,  Bartholomew 
Norton,  and  Henry  Davis,  efquires,   John  Porter,  Chriftopher 
Ball,  Benjamin  Robinfon,  Lewis  Long,  William  Kirby,  gentle- 
men, good  and  lawful  men  of  the  county  aforefaid,  who  neither 
are  of  kin  to  the  faid  Wilham  Kent  nor  to  the  faid  Richard  Allen, 
to  make  recognition    of  the  grand   affife    aforefaid.      ^tfttdoxe  reniTe 
it  is  commanded  the  fheriff,  that  he  caufe  them  to  come  here  from-^"""'* 
the  day  of  Eafler  in  fifteen  days,  to  make  the  recognition  afore- 
faid.    The  fame  day  is  there  given  to  the  parties  aforefaid.     At 
which  day  here  come  as  well  the  faid  William  Kent  as  the  faid 
Richard  Allen,  by  their  attorneys  aforefaid,  and  the  recognitors 

of 


viii  APPENDIX. 

]^o  X.    of  the  ai&fe  whereof  mention  is  above  made  being  called,  come, 
c— V— — i  and  certain  of  them,  to  wit,  Charles  Stephens,  Randal  Wheler, 
Recognitors  Toby   Cox,  Thomas  Munday,   Charles   Price,  knights,  Daniel 
Prince,  Roger  Lucas,  William  Day,  James  Kbirris,  Peter  Payne, 
Robert  Quin,  Henry  Davis,  John  Porter,  Chriftopher  Ball,  Lewis 
Long,  and  William  Kirby,  being  ele£led,  tried,  and  fwom,  upon 
V«di(ft  for  their  oath  fay,  that  the  faid  William  Kent  hath  more  right  to  have 
the  De-       jjjg  tenements  aforefaid  with  the  appurtenances  to  him  and  his 
heirs,  as  he  demandeth  the  fame,  than  the  faid  Richard  Allen  to 
hold  the  fame  as  he  now  holdeth  them,  according  as  the  faid  Wil- 
Jodgment.  liam  Kent  by  his  writ  aforefaid  hath  fuppofed.     ^I^eiefote  it  Ui 
conQteiell,  that  the  faid  William  Kent  do  recover  his  feifin  againft 
the  faid  Richard  Allen  of  the  tenements  aforefaid  with  the  ap- 
purtenances, to  him  and  his  heirs,  quit  of  the  faid  Richard  Allen 
and  his  heirs,  for  ever :  and  the  faid  Richard  Allen,  in  mercy,  tifc. 
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N°II. 

Proceedings  on  an  Adion  of  Trefpafs  /»  Ejectment, 
by  Original^  in  th^  King's  Bench. 

§  I.     The  Original  Writ. 

>k(!H3)1R(S®  the  fecond,  by  the  grace  of  God  of  Great  Britain,  Sifictrit  it 

^  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  j/^"""*^- 

to  the  flieriff  of  Berkfliire,   greeting.      Jf  Richard  Smith  fhall. 

give  you  fecurity  of  profecuting  his  claim,  then  put  by  gage  and 

fafe  pledges  William  Stiles,  late  of  Newbury,  gentleman,  fo  that 

he  be  before  us  on  the  morrow  of  All  Souls,   wherefoever  we 

{hall  then    be   in   England,    to  (hew  wherefore   with   force  and 

arms  he  entered   into  one    meffuage  with  the  appurtenances,  in 

Sutton,  which  John  Rogers  ef quire  hath  demifed  to  the  afore- 

faid  Richard,  for  a  term  which  is  not  yet  expired,  and  ejefted 

him  from  his  faid  farm,  and  other  enormities  to  him  did,  to  the 

great  damage  of  the  faid  Richard,  and  again  ft  our  peace.     And 

have  you  there  the  names  of  the  pledges,  and  this  writ.     SKHits 

ncfa  ourfelf  at  Weftminfter,  the  twelfth  day  of  OAober,  in  the 

twenty-niiUt  year  of  pur  tdgn. 

The   within-named  1 
Pledges  of  7  John  Doe,        William  Stiles  is  at-  >  John  Den.         Sheriflf* 
profecution,  3  Richard  Roe.  tached  by  pledges,  J  Richard  Fen.    Return. 

§  2.     Copy  of  the  Declaration  againjl  the  cafual  EjeBor  ;  who  gives 
Notice  thereupon  to  the  Tenant  In  PoJfeJJion. 

Michaelmas,  the  29th  of  king  George  the  fecond. 

Berks,  \  IWiiWiam  Stiles,  late  of  Newbury  in  the  faid  county,  Declaration, 
to  wit.  3    gentleman,  was  attached  to  anfwer  Richard  Smith,  of 
a  plea,  >lvherefore  with  farce  and  arnu  he  ientered  into  one  mef- 
VoL.  III.  •  ■:«;':  c^  i<Mii»-h;cf  J  ?5fifi' •"^.-•^  fuage. 
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N®  IL  fuage,  with  the  appurtenances,  in  Sutton  in  the  county  aforefaid, 
which  John  Rogers  efquire  demifed  to  the  faid  Richard  Smifh 
for  a  term  which  is  not  yet  expired,  and  ejefted  him  from  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againft  the  peace  of  the  lord  the  king,  &c. 
And  whereupon  the  faid  Richard  by  Robert  Martin  his  attorney 
complains,  that  whereas  the  faid  John  Rogers,  on  the  firft  day  of 
Ofkober  in  the  twenty -ninth  year  of  the  reign  of  the  lord  the 
king  that  now  is,  at  Sutton  aforefaid,  had  demifed  to  the  fame 
Richard  the  tenement  aforefaid,  with  the  appurtenances  to  have 
and  to  hold  the  faid  tenement,  with  the  appurtenances  to  the 
faid  Richard  and  his  aifigns,  from  the  feaft  of  St.  Michael  the 
archangel  then  laft  paft,  to  the  end  and  term  of  five  years  from 
thence  next  following  and  fully  to  be  complete  and  ended,  by 
virtue  of  which  demife  the  faid  Richard  entered  into  the  faid 
tenement,  with  the  appurtenances,  and  was  thereof  poffefTed  ; 
and,  the  faid  Richard  being  fo  pofielTed  thereof,  the  faid  Wil- 
liam aTterwards,  that  is  to  fay,  on  the  faid  firft  day  of  Oftober  in 
the  faid  twenty-ninth  year,  with  force  and  arms,  that  is  to  fay, 
with  fwords,  ftaves,  and  knives,  entered  into  the  faid  tenement, 
■with  the  appurtenances,  which  the  faid  John  Rogers  demifed 
to  the  faid  Richard  in  form  aforefaid  for  the  term  aforefaid 
which  is  not  yet  expired,  and  ejefted  the  faid  Richard  out  of  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againft  the  peace  of  the  faid  lord  the 
king  ;  whereby  the  faid  Richard  faith,  that  he  is  injured  and 
damaged  to  the  valoe  of  twenty  pounds.  And  thereupon  he 
brings  fuit,  &c. 

Martin,  for  the  plaintiff.   7  Pledges  of  \  John  Doe. 

Peters,  for  the  defendant.  J         profecution,  J  Richard  Roe. 


Noiu». 


Mr.  George  Saunders, 

I  am  informed  that  you  are  in  poffeffion  of,  or  claim  title  to, 

the  premifes  mentioned  in  this  declaration  of  ejeftment,  or  to 

fome  part  thereof  j  and  I,  being  fued  in  this  aftion  as  a  cafual 

11  ejeaor. 
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ejeftor,  and  having  no  claim  or  title  to  the  fame,  do  advife  you  N°  II. 
to  appear  next  Hilary  term  in  his  majefty's  court  of  king's  bench' 
at  Weflminfter,  by  fome  attorney  of  that  court,  and  then  and 
there,  by  a  rule  to  be  made  of  the  fame  court,  to  caufe  yourfelf 
to  be  made  defendant  in  my  ftead  ;  otherwife  I  (hall  fufFer  judg- 
ment to  be  entered  againft  me,  and  you  will  be  turned  out  of 
poffeffion. 

Your  loving  friend, 

William  Stiles. 

5  January i  1756. 


^3.     The  Rule  of  Court. 

Hilary  TVrm,    In  the  twenty -ninth   Tear    of  King    George   the 

fecond. 

Berks,")  3lt  in  otBcretJ  by  the  court,  by  the  affent  of  both  Smith 
to  wit.  3    parties,  and  their  attorneys,  that  George  Saunders,  *S^'"^ 
gentleman,    may  be  made  defendant,    in  the   place  of  the  now  ^ne  mef- 
defendant  William  Stiles,    and  (hall  immediately  appear  to  the  fuage  with 
plaintiff's   a6lion,    and    fhall    receive  a  declaration   in  a  plea  oi  ^^^^^^^^  '" 
trefpafs  and  ejeAment  of  the  tenements  in  queftion,    and  (hall  Sutton,  on 
immediately  plead  thereto,    not  guilty  ;  and,  upon  the  trial  of  *^^.'^^"™''® 
the  iflue,  (hall  confefs  leafe,    entry,  and   ouiler,  and  infill,  upon  Rogers, 
his  title  only.     And  if  upon  trial  of  the  ilFue,  the  faid  George 
do  not  confefs  leafe,  entry,  and   oufter,  and  by  reafon  thereof 
the  plaintiff  cannot  profecute  his  writ,  then  the  taxation  of  cofts 
upon  fuch  nonprof.  (hall  ceafe,    and   the  faid   George  (hall  pay 
fuch  cofts  to  the  plaintiff,  as  by  the  court  of  our  lord  the  king 
here  (hall  be  taxed  and  adjudged  for  fuch  his  default  in  non- 
performance of  this  rule;  and  judgment  (hall  be  entered  againft 
the  faid  William  Stiles,  now  the  cafual  ejeftor,  by  default.     And 
it  is  further  ordered,  that,  if  upon  the  trial  of  the  faid  i(fue  a 
verdift  (hall  be  gvrtn  for  the  defendant,  or  if  the  plaintiff  (hall 
not  profecute  his  writ,  upon  any  other  caufe,  than  for  the  not 
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N®  II.   confeffing  leafe,    entry,  and  oufter  as  aforefaid,  then  the  leffor 
'— V— 'of  the  plaintiff  fliall  pay  cofts,  if  the  plaintiff  hinjfelf  doth  not 
pay  them. 


By  the  Court. 


Martin,  for  the  plaintiff^ 
Newman,  for  the  defendant. 


§  4.     The  Record. 

)yicai3  before  the  lord  the  king  at  Weftminfter,  of  the  term  of 
faint  Hilary,  in  the  twenty-ninth  year  of  the  reign  of  the  lord 
George  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  ^c. 

Berks,!  George  Saunders,  late  of  Sutton  in  the  county  afore- 
towit.i  faid,  gentleman,  was  attached  to  anfwer  Richard 
Smith,  of  a  plea,  wherefore  with  force  and  arms  he  entered 
into  one  meffuage,  with  the  appurtenances,  in  Sutton,  which 
John  Rogers  efquire  hath  demifed  to  the  faid  Richard  for  a 
term  which  is  not  yet  expired,  and  ejefted  him  from  his  faid 
farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
faid  Richard,  and  againft  the  peace  of  the  lord  the  king  that 
Declaration,  now  is.  2LnTi  hJ^eteupott  the  faid  Richard  by  Robert  Martin 
or  count,  j^j^  attorney  complains,  that  whereas  the  faid  John  Rogers  on 
the  firft  day  of  Oftober  in  the  twenty-ninth  year  of  the  reign  of 
the  lord  the  king  that  rtow  is,  at  Sutton  aforefaid,  had  demifed 
to  the  fame  Richard  the  tenement  aforefaid,  with  the  appur- 
tenances, to  have  and  to  hold  the  faid  tenement,  with  the  appur- 
tenances, to  the  faid  Richard  and  his  affigns,  from  the  feaft  of 
faint  Michael'the  archangel  then  laft  paft,  to  the  end  and  term 
of  five  years  from  thence  next  following  and  fully  to  be  com- 
plete and  ended :  by  virtue  of  which  demife  the  faid  Richard 
entered  into  the  faid  tenement,  with  the  appurtenances,  and  was 
thereof  poffeffed  :  and,  the  faid  Richard  being  fo  poffefled  there- 
of, the  faid  George  afterwards,  that  is  to  fay,  on  the  firft  day 
of  O&ober  in  the  faid  twenty-ninth  year,  witli  force  and  arms, 

that 
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that  is  to  fay,  with  fwordsi  ftaves,  and  knives,  entered  into  the   jijo  jj^ 
faid    tenement,    with   the    appurtenances,  which   the   faid   Johnv— y*— * 
Rogers  demifed  to  the  faid  Richard  in  form  aforefaid  for  the  term 
aforefaid  which  is  not  yet  expired,  and  ejefted  the  faid  Richard 
out  of  his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the  faid  Richard,  and  againft  the  peace  of  the  faid 
lord  the  king  ;  whereby  the  faid  Richard  faith  that  he  is  injured 
and  endamaged  to  the  value  of  twenty  pounds ;  and  thereupon 
he  brings  fuit,  [and  good  proof. 3     3nli  the  aforefaid  George  Defence. 
Saunders,  by  Charles  Newman  his  attorney,  comes  and  defends 
the  force  and  injury,  when    [and  where  it  (hall   behove  him  ;] 
and  faith  that  he  is  in  n6wife  guilty  of  the  trefpafs  and  ejeft-  Plea,  not    . 
ment  aforefaid,  as  the  faid  Richard  above  complains  againft  him ';  S"'  'y* 
and   thereof   he  puts  himfelf  upon  the  country :    and   the  faid  I^ue- 
Richard  doth  like  wife  the  fame  :  ^|)creforc  let  a  jury  come  there-  ^^/^^^^ 
upon  before  the  lord  the  king,  on  the  oftave  of  the  purification 
of  the  bleffed  Virgin  Mary,  wherefoever  he  fhall  then  be  in  Eng- 
land ;  who  neither  [are  of  kin  to  the  faid  Richard,  nor  to  the 
faid  George  ;]  to  recognize  [whether  the  faid  George  be  guilty 
of  the  trefpafs  and  ejeftment  aforefaid  :]   becaufe  as  well   [the 
faid  George,  as  the  faid  Richard,  between  whom  the  difference 
is,  have  put  themfelves  on  the  faid  jury.  3     The  fame  day  is  there  Refpite,  for 
given  to  the  parties  aforefaid.     aftcttDSrtiS   the   procefs  therein,  :yj.^j,j^ 
being  continued  between  the  faid   parties  of  the  'plea  aforefaid 
by  the  jury,  is  put  between  them,  in  refpite,  before  the  lord  the 
king,  until  the  day  of  Eafter  in  fifteen  days,  wherefoever  the  fai^ 
lord    the  king  fhall  then  be  in  England;    unlefs  the  juftices  of Nifi pnus, 
the  lord  the  king  affigned  to  take  affifes  in  the  county  aforefaid, 
fhall  have  come  before  that  time,  to  wit,  on  Monday  the  eighth 
day  of  March,  at  Reading  in  the  faid  county  by  the  form  of  the 
ftatute,  [in  that  cafe  provided,]  by  reafon  of  the  default  of  the 
jurors,  [fummoned  to  appear  as  aforefaid.^     At  which  day  be- 
fore the  lord  the  king,  at  Weftminfter,  come  the  parties  afore- 
faid  by  their   attorneys  aforefaid ;  and  the  aforefaid  juftices  of 
affife,  before  whom  [the  jury  aforefaid  came,3    fent  here  their 
record   before  them,   had   in  thefe  words,   to  wit :    ^terUiatDjaf,  Pojecu 
at  the  day  and  place  within  contained,  before  Heneage  Legge, 
efquire,  one  of  the  barons  of  the  exchequer  of  the  lord  the  king  ; 
and  fir  John  Eardly  Wilmot,  knight,  one  of  the  jullices  of  the 
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N°  II.   faid  lord  the  king,  affigned  to  hold  pleas  before  the  king  him- 
T-  "w~     felf,  juftices  of  the  faid  lord  the  king,  affigned  to  take  affifes  in 
the  county  of  Berks  by  the  form  of  the  ftatute  [in  that  cafe  pro- 
vided,] come  as  well  the  within-named  Richard  Smith,  as  the 
within-written  George  Saunders,  by  their  attorneys  within  con- 
tained ;    and  the  jurors  of  the  jury  whereof  mention  is  within 
made  being  called,  certain  of  them,  to  wit,  Charles  Holloway, 
John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown,  and 
Francis  Oakley,  come,  and  are  fworn  upon  that  jury ;  and  be- 
caufe  the  reft  of  the  jurors  of  the  fame  jury  did    not  appear. 
Tales  de  or-therefore  others  of  the  by-ftanders  being  chofen  by  the  fheriff, 
tS^'^'     ^^  ^^^  requeft  of  the  faid  Richard  Smith,  and  by  the  command 
of  the  juftices  aforefaid,   are  appointed  anew,  whofe  names  are 
affixed  to  the  panel  within-written,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  made  and  provided ;    which   faid  jurors  fo 
appointed  anew,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,    Samuel  Roberts,    and  Daniel  Parker, 
being  likewife  called,  come  ;  and  together  with  the  other  jurors 
aforefaid    before    impanelled    and    fworn,    being   eledled,   tried, 
and  fworn,  to  fpeak  the  truth  of  the  matter  within  contained, 
Verdl<ft  for  upon  their  oath  fay,  that  the  aforefaid  George  Saunders  is  guilty 
epaintiit,Q£  the'trefpafs  and  ejeftment  within-written,  in  manner  and  form 
as   the    aforefaid  Richard  Smith  within  complains  againft  him  ; 
and  affefs  the  damages  of  the  faid  Richard  Smith,  on  occafion 
of  that  trefpafs  and  ejeftment,   befides    his    cofts   and   charges 
which  he  hath  been  put  unto  about  his  fuit  in  that  behalf,  to 
twelve  pence  :  and,  for  thofe  cofts  and  charges,  to  forty  {hillings. 
223|)ereu})on  the  faid  Richard  Smith,   by  his   attorney  aforefaid, 
prayeth  judgment  againft  the  faid  George  Saunders,  in  and  upon 
the  verdift  af9refaid   by  the  jurors  aforefaid  given  in  the  form 
Motion  in    aforefaid  :  and  the  faid  George  Saunders,  by  his  attorney  afore- 
arreft  of       f^jj  faith,  that  the  court  here  ought  not  to  proceed  to  give  judg- 
*    ment  upon  the  faid  verdidt,  and  prayeth  that  judgment  againft 
him  the  faid  George  Saunders,  in  and  upon  the  verdift  aforefaid 
by  the   jurors   aforefaid    given    in    the  form    aforefaid,   may  be 
ftayed,  by  reafon  that  the  faid  verdiA  is  infufficient  and  erroneous, 
and  that  the  fame  verdiA  may  be    quafhed,   and  that  the  iffue 
aforefaid  may  be  tried  anew  by  other  jurors  to  be  afrefh  impa- 

pelled. 
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nelled.     And,  becaufe  the  court  of  the  lord  the  king  here  is  not  N**  II, 
yet  advifed  of  giving  their  judgment  of  and  upon  the  premifes,  ^    —y^iiad 
therefore  day  thereof  is  given  as  well  to  the  faid  Richard  Smith  Coniinu- 
as  the  faid  George  Saunders,  before  the  lord  the  king  until  the""^*' 
morrow  of  the  Afcenfion  of  our  Lord,  wherefoever  the  faid  lord 
the  king  fliall  then  be  in  England,    to  hear  their  judgment  of 
and  upon  the  premifes  for  that  the  court  of  the  lord  the  king 
is  not  yet  advifed  thereof.     At  which  day  before  the  lord  the 
king  at  Weftminfter,  come  the  parties  aforefaid  by  their  attor- 
neys aforefaid ;   upon  which,   the  record  and  matters  aforefaid 
having  been  feen,  and  by  the  court  of  the  lord  the  king  now 
here  fully  underftood,  and  all  and  Angular  the  premifes  having 
been  examined,    and  mature  deliberation   being   had    thereupon 
for  that  it  feems  to  the  court  of  the  lord  the  king  now  here  that  Opinion  of 
the  verdift  aforefaid  is  ia  nowifie  infufficient  or  erroneous,    and*'^**^"""' 
that  the  fame  ought  not  to  be  quafiied,    and  that  no  new  trial 
ought  to  be  had  of  the   ifTue   aforefaid,    ^ijetcfote   it    ifs   con-Judgment 

0Dmllt  that  the  faid  Richard  do  recover  aorainft  the  faid.  George  |^'.^^?^ 
ri-ir-,  -11  Plaintiff, 

his  term  yet  to  come,  of  and  m  the  laid  tenements,  with  the  ap- 
purtenances and  the  faid  damages  affefTed  by  the   faid  jury  ia 
form  aforefaid,   and  alfo  twenty^- feven  pounds   fix   Ihillings  andCofts. 
eight-pence  for  his  cofts  and  charges  aforefaid,  by  the  court  o£ 
the  lord  the  king  here  awarded   to  the  faid  Richard,  with  his 
affent,  by  way  of  encreafe ;   which  faid  damages  in  the  whole 
amount   to    twenty-nine  pounds  feven  (hillings  and  eight-pence. 
"  And  let  the  faid  George  be  taken,  [until  he  maketh  fine  to  the  CapieUur 
«  lord  the  king]."     *anlJ  Ijercupoit  the  faid  Richard  by  his  attor-^"/^* 
ney  aforefaid  prayeth  a  writ  of  the  lord  the  king,  to  be  direfted  tOpoffefi^on, 
the  Iheriff  of  the  county  aforefaid,  to  caufe  him  to  have  poffeflioa 
of  his  term  aforefaid  yet  to  come,  of  and  in  the  tenements  afore- 
faid, with  the  appurtenances :  and  it  is  granted  unto  him,  return- 
able before  the  lord  the  king  on  the  morrow  of  the  holy  Trinity, 
wherefoever  he  Ihall  then  be  in  England.     At  which  day  beforcand  returs* 
the  lord  the  king,  at  Weftminfter,  cometh  the  faid  Richard  by 
his  attorney  aforefaid  j  and  the  fheriff,  that  is  to  fay,  fir  Thomas 
Reeve,  knight,  now  fendeth,  that  he  by  virtue  of  the  writ  afore- 
faid to  him  direded,  on  the  ninth  day  of  June  laft  paft,  did  caufe 

*  Now  onaitted.  See  page  398. 
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N"  IL    the  faid  Richard  to  have  his  pofleflion  of  his  term  aforefaid  yet  to 
^come,  of  and  in  the  tenements  aforefaid,  with  the  appurtenances, 
as  he  was  commanded. 


Proceedings  on  an  A6iion  of  Debt  in  the  Court  of 
Common  Pleas ;  removed  into  the  King's  Bench  by 
Writ  of  Error,  j 


Precipe, 


SherifiTa 
return. 


§  I.     Original. 

/|g©2DlR(5ffi  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth ;  to  the  flierifF  of  Oxford/hire,  greeting.  CommanH 
Charles  Long,  late  of  Burford,  gentleman,  that  juftly  and  without 
delay  he  render  to  William  Burton,  two  hundred  pounds,  which 
he  owes  him  and  unjuftly  detains,  as  he  faith.  And  unlefs  he 
Ihall  fo  do,  and  if  the  faid  William  fhall  make  you  fecure  of 
profecuting  his  claim,  then  fummon  by  good  fummoners  the  afore- 
faid Charles,  that  he  be  before  our  juftices,  at  Weftminfter,  on  the 
oftave  of  St.  Hilary,  to  fhew  wherefore  he  hath  not  done  it. 
And  have  you  there  then  the  fummoners  and  this  writ.  WdU 
ncfe  ourfelf  at  Weftminfter,  the  twenty -fourth  day  of  December, 
in  the  twenty-eighth  year  of  our  reign. 


Pledges 

•of  profe 

cution 


^  7 


John  Doe. 
Richard  Roe. 


Summoners  of  the 
within-named 
Charles  Long. 


1 


Roger  Morris. 
Henry  Johnfon. 


Att&ch- 
ment. 


§  2.     Procefs. 

<$<E2>E<S(!E  the  fecond,  by  the  grace  of  God  of  Great  Britain, 

France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 

9  to 
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to  the  ftieriff  of  Oxfordfhire,  greeting.     JPut  by  gage  and  fafe  N"  III. 
pledges  Charles  Long,  late  of  Burford,  gentleman,  that  he  be  be-  '■■  — ^^»  — 
fore  our  juftices  at  Weftminfter,  on  the  o6lave  of  the  purification  ^'^"<* 
of  the  bleffed  Mary,    to  anfwer  to  William  Burton  of   a  plea, 
that  he  render  to  him  two  hundred  pounds  which  he  owes  him  and 
unjuftly  detains,  as  he  faith ;  and  to  fhew  wherefore  he  was  not 
before  our  juftices  at  Weftminfter  on  the  oftave  of  faint  Hilary, 
as  he  was  fummoned.     And  have  there  then  the  names  of  the 
pledges  and  this  writ.     Miitntie  fir  John  Willes,  knight,  at  Weft- 
minfter, the  twenty-third  day  of  January,  in  the  twenty-eighth 
year  of  our  reign. 

The  within-named  Charles  Long  is!  Edward  Leigh. Sheriff's 
attached  by  pledges,  3  Robert  Tanner,  return. 


<Sffii)®(Sffi  the  fecond,  by  the  grace  of  God  .of  GrestDiflriKgas. 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo 
forth  ;  to  the  fheriff  of  Oxfordfhire,  greeting.  2236  command 
you,  that  you  diftrein  Charles  Long,  late  of  Burford,  gentle- 
man, by  all  his  lands  and  chattels  within  your  baiUwick,  fo  that 
neither  he  nor  any  one  through  him  may  lay  hands  on  the 
fame  until  you  ftiall  receive  from  us  another  command  there- 
upon ;  and  that  you  anfwer  to  us  of  the  iffues  of  the  fame  ;  and 
that  you  have  his  body  before  our  juftices  at  Weftminfter  from 
the  day  of  Eafter  in  fifteen  days,  to  anfwer  to  WiUiam  Burton 
of  a  plea,  that  he  render  to  him  two  hundred  pounds  which  he 
owes  him  and  unjuftly  detains,  as  he  faith,  and  to  hear  his  judg- 
ment of  his  many  defaults.  SSHitnefs  fir  John  Willes,  knight,  at 
Weftminfter,  the  twelfth  day  of  February,  in  the  twenty-eighth 
year  of  our  reign. 

The  within-named  Charles  Long  hath  nothing  in  my  bailiwick.  Sheriff's 

whereby  he  may  be  diftreined.  return. 

'  ■*  Nihil. 


®ffi3DE®®  the  fecond,  by  the  grace  of  God  of  Great  Britain,  Capias  ad 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  ^ffpondm- 
to  the  fheriff  of  Oxfordfhire,  greeting.    Wit  command  you,  that 

you 
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N®  III.  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may 
>  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you  may 
have  his  body  before  cur  juftices  at  Weftminfter,  from  the  day  of 
Eafter  in  live  weeks,  to  anfwer  to  William  Burton,  gentleman,  of 
a  plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes 
him  and  unjufUy  detains,  as  he  faith  ;  and  whereupon  you  have 
returned  to  our  juftices  at  Weftminfter,  that  the  faid  Charles  hath 
nothing  in  your  baihwick,  whereby  he  may  be  diftreined.  And 
have  you  there  then  this  writ.  Wiitntds  fir  John  Willes,  knight, 
at  Weftminfter,  the  fixteenth  day  of  April,  in  the  twenty-eighth 
year  of  our  reign. 


Sheriff 's 
retun. 

Noneft. 
inventus, 

Teftatum 
capias. 


The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

©ffiaDK®®  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 
to  the  (heriff"  of  Berkfhire,  greeting.  SaSe  command  you  that 
you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may 
be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you 
may  have  his  body  before  our  juftices  at  Weftminfter,  on  the 
morrow  of  the  holy  Trinity,  to  anfwer  to  Wilham  Burton,  gen- 
tleman, of  a  plea,  that  he  render  to  him  two  hundred  pounds 
which  he  owes  him  and  unjuftly  detains,  as  he  faith ;  and 
whereupon  our  (heriff  of  Oxfordfhire  hath  made  a  return  to  our 
juftices  at  Weftminfter,  at  a  certain  day  now  paft,  that  the  afore- 
faid  Charles  is  not  found  in  his  baihwick ;  and  thereupon  it  is 
teftified  in  our  faid  court,  that  the  aforefaid  Charles  lurks,  wan- 
ders, and  runs  about  in  your  county.  And  have  you  there  then 
this  writ.  SOimefa  fir  John  Willes,  knight,  at  Weftminfter,  the 
feventh  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 


Sheriff's 
teturn. 


By  virtue  of  this  writ  to  me  direfted,  I  have  taken  the  body  of 
the  within-named  Charles  Long  ;  which  I  have  ready  at  the  day 
,epi    *?"  •  2jjjj  pj jj.g  ^jjjjjn  contained,  according  as  by  this  writ  it  is  com- 
manded me. 

«  Or  upon  the  Return  of  Non  eft  inventus  upon  thefrjl  Ca- 
««  pias,  the  Plaintiff' may  fue  out  an  Alias  and  a  Pluries, 
"  and  thence  proceed  to  Outlawry  ;   thus  : 
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«  «(!B2DE«ffi  the  fecond,    by  the   grace   of  God  of  Great  N°  III. 

**  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  *■'  — »■■  -^ 

"  forth  :  to  the  ftieriff  of  Oxfordfhire,  greeting.     SSHe  command  "  ^^^ 
r  1  111  capias, 

*•  you  as  formerly  we  commanded  you,  that  you  take  Charles 

"  Long,  late  of  Burford,  gentleman,  if  he  may  be  found  in  your 

**  baihwick,  and  him  fafely  keep,  fo  that  you  may  have  his  body 

**  before  our  juilices  at  Weftminfter,  on  the  morrow  of  the  holy 

**  Trinity,  to  anfwer  to  William  Burton,  gentleman,  of  a  plea, 

**  that   he  render  to  him  two  hundred  pounds,  which  he  owes 

**  him,  and  unjuftly  detains,  as  he  faith.     And  have  you  there 

"  then  this  writ,     ailitnefe  fir  John  Willes,  knight,  at  Weft- 

**  minfter,  the  feventh  day  of  May,   in  the  twenty-eighth  year 

**  of  our  reign. 

**  The  within -named  Charles  Loner  is  not  found  in  my  baili-"  Sheriff's 

..       .  ,  ^  /  « return. 

"   Wick.  ,.  ff„n  eji 

**  inventus. 

"  <SC2DE(Sffi  the  fecond,  by  the  grace  of  God  of  Great"  Pluries 
*♦  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and'  ^"/"<"* 
*'  fo  forth ;  to  the  ftieriff  of  Oxfordftiire,  greeting.  We  com- 
**  mand  you,  as  we  have  more  than  once  commanded  you,  that 
*'  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may 
**  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you 
*'  may  have  his  body  before  our  juftices  at  Weftminfter,  from  the 
**  day  of  the  holy  Trinity  in  three  weeks,  to  anfwer  to  William 
*'  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
**  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith. 
*'  And  have  you  there  then  this  writ.  212iiitnefs  fir  John  Willes, 
**  knight,  at  Weftminfter,  the  thirtieth  day  of  May,  in  the 
*'  twenty -eighth  year  of  our  reign. 

*'  The  within-named  Charles  Long  is  not  found  in  my  baili-"  Sheriff's 

,,       •  1  "  return. 

"  Wick.  .,  ^^  ,^ 

"  inventut. 

«  (Sffi^DIRiSffi  the  fecond,  by  the  grace  of  God  of  Great'' -^r^ji 
**  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  ■'''"^* 
"  fo  forth  J  to  the  ftieriff  of  Oxfordftiire,  greeting,     ^e  com- 

"  mand 
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N**  III.  "  niand  yoU|  that  you  caufe  Charles  Long,  late  of  Burford, 
"  gientleman,  to  be  required  from  county  court  to  county  court, 
*'  imtil,  according  to  the  law  and  cuftom  of  our  realm  of  Eng- 
**  land,  he  be  outlawed,  if  he  doth  not  appear :  and  if  he  doth 
«  appear,  then  take  him  and  caufe  him  to  be  fafely  kept,  fo 
**  that  you  may  have  his  body  before  our  juftices  at  Weftminfter, 
**  on  the  morrow  of  All  Souls,  to  anfwer  to  William  Burton, 
*'  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
*'  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith  ; 
**  and  whereupon  you  have  returned  to  our  juftices  at  Weft- 
**  minfter  from  the  day  of  the  holy  Trinity  in  three  weeks, 
<'  that  he  is  not  found  in  your  bailiwick.  And  have  you  there 
"  then  this  writ.  SSitnefo  fir  John  Willes,  knight,  at  Weft - 
**  minfter,  the  eighteenth  day  of  June,  in  the  twenty -eighth  year 
*'  of  our  reign. 


"  SherifF's 
"  retuni. 

««  Prima 
*'  exa&us. 

"  Secundo 
"  exa&us. 


"  Terlin 
"  exa&us- 


<«  Quarto 
"  exadus. 


"  Quinto 
"  exacts. 


"  Ideo  vUa- 
*'  galus. 


"  By  virtue  of  this  writ  to  me  direfted',  at  my  county  court 
*'  held  at  Oxford,  in  the  county  of  Oxford,  on  Thurfday  the 
"  twelity-firft  day  of  June,  in  the  twenty-ninth  year  of  the 
**  reign  of  the  lord  the  king  within -written,  the  within-named 
"  Charles  Long  was  required  the  firft  time,  and  did  not  appear : 
*'  and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 
"  the  twenty-fourth  day  of  July,  in  the  year  aforefaid,  the  faid 
**  Charles  Long  was  required  the  fecond  time,  and  did  not  appear  : 
**  and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 
"  the  twenty-firft  day  of  Auguft  in  the  year  aforefaid,  the 
**.faid  Charles  Long  was  required  the  third  time,  and  did  not 
*'  appear  :  and  at  my  county  court  held  at  Oxford  aforefaid, 
"  on  Thurfday  the  eighteenth  day  of  September,  in  the  year 
**  aforefaid,  the  faid  Charles  Long  was  required  the  fourth  tiqje, 
"  and  did  not  appear  :  and  at  my  county  court  held  at  Oxford 
"  aforefaid,  on  Thurfday,  the  fixteenth  day  of  Oftober,  in  the 
**  year  aforefaid,  the  faid  Charles  Long  was  required  the  fifth 
.**  time,  and  did  not  appear  :  therefore  the  faid  Charles  Long,  by 
«  the  judgment  of  the  coroners  of  the  faid  lord  the  king,  of  the 
"  county  aforefaid,  according  to  the  law  and  cuftom  of  the  king- 
*'  dom  of  England,  is  outlawed. 


«  ®®aDiR(f <2 
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«  <S©3DR(S(K  the  fecond,  by  the  grace  of  God  of  Great  N^III. 
*'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and '  -^~^mj 
«*  fo  forth;  to  the  (heriff  of  Oxfordfhire,  greeting.  3!23f)etca0 '*  ^"""'^  ^'^ 
*•  by  our  writ  we  have  lately  commanded  you  that  you  fhould  c<  tion. 
«  caufe  Charles  Long,  late  of  Burford,  gentleman,  to  be  re- 
"  quired  from  county  court  to  county  court,  until  according  to 
*?  the  law  and  cuftom  of  our  realm  of  England  he  fhould  be 
*'  outlawed,  if  he  did  not  appear  :  and  if  he  did  appear,  then 
*'  that  you  fhould.  take  him  and  caufe  him  to  be  fafely  kept,  fo 
*'  that  you  might  have  his  body  before  our  juftices  at  Weft- 
*'  minfter,  on  the  morrow  of  All  Souls,  to  anfwer  to  William 
*'  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hun- 
"  dred  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he 
*'  faith  :  ^Ijetcfore  we  command  you,  by  virtue  of  the  ftatute  . 
"  in  the  thirty- firll  year  of  the  lady  Ehzabeth  late  queen  of 
"  England  made  and  provided,  that  you  caufe  the  faid  Charles 
"  Long  to  be  proclaitned  upon  three  feveral  days  according  to 
*'  the  form  of  that  ftatute;  (whereof  one  proclamation  fhall  be 
*'  made  at  or  near  the  moft  ufual  door  of  the  church  of  the  pa- 
"  rifli  wherein  he  inhabits, )  that  he  render  himfelf  unto  you  ; 
*'  fo  that  you  may  have  his  body  before  our  juftices  at  Weftmin- 
'*  fler  at  the  day  aforefaid  to  anfwer  the  faid  William  Burton 
*'  of  the  plea  aforefaid.  And  have  you  there  then  this  writ. 
**  2I23itnef0  fir  John  Willes,  knight,  at  Weftminfter,  the 
**  eighteenth  day  of  June,  in  the  twenty -eighth  year  of  our 
**  reign. 

"  By  virtue  of  this  writ  to  me  direfted,  at  my  county  court  Sheriff's 
«  held  at  Oxford,  in  the  county  of  Oxford,  on  Thurfday  the  \Tp^ocia. 
**  twenty -fixth  day  of  June,  in  the  twenty-ninth  year  of  the  reign  «  marifed. 
*'  of  the  lord  the  king  within-written,  I  caufed  to  be  proclaimed 
*<  the  firft  time  ;  and  at  the  general  quarter  feflions  of  the  peace, 
"  held  at  Oxford  aforefaid,  on  Tuefday  the  fifteenth  day  of  July 
"  in   the  year  aforefaid,  I  caufed  to  be  proclaimed  the  fecond 
"  time ;  and  at  the  moft  ufual  door  of  the  church  of  Burford 
**  within-written,  on  Sunday  the  third  day  of  Auguft  in  the  year 
*•  aforefaid,  immediately  after  divine  fervice,  one  month  at  the 
"  leaft;  before  the  within-named  Charles  Long  was  required  the 

«  fifth 


xxii  APPENDIX. 

N"  III.   "  fifth  time,  I  caufed  to  be  proclaimed  the  third  time,  that  the 
<    *v  —I  "  faid  Charles  Long  fhould  render  himfelf  unto  me,  as  within  it 
**  is  commanded  me. 

"  Capias  ut-  «  (S(ffi3Dfi(25ffi  the  fecond,  by  the  grace  of  God  of  Great 
**'  *'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
*'  fo  forth  ;  to  the  flierifF  of  Berkfhire,  greeting.  2H3c  command 
**  you,  that  you  omit  not  by  reafon  of  any  liberty  of  your  county, 
"  but  that  you  take  Charles  Long,  late  of  Burford  in  the  county 
**  of  Oxford,  gentleman,  (being  outlawed  in  the  faid  county  of 
"  Oxford,  on  Thurfday  the  fixteenth  day  of  Oftober  laft  paft, 
*«  at  the  fuit  of  William  Burton,  gentleman,  of  a  plea  of  debt, 
**  as  the  fherifF  of  Oxfordfhire  aforefaid  returned  to  our  juftices 
*'  at  Weftminfter  on  the  morrow  of  All  Souls  then  next  enfuing,) 
"  if  the  faid  Charles  Long  may  be  found  in  your  bailiwick ; 
**  and  him  fafely  keep,  fo  that  you  may  have  his  body  before 
*«  our  juftices  at  Weftminfter,  from  the  day  of  faint  Martin  in 
**  fifteen  days  to  do  and  receive  what  our  court  (hall  confider 
**  concerning  him  in  this  behalf.  2;£fimef0  fir  John  Willes, 
*•  knight,  at  Weftminfter,  the  fixth  day  of  November  in  the 
**  twenty-ninth  year  of  our  reign. 

*'  Sheriff's        **  By  virtue  of  this  writ  to  me  direfted,  I  have  taken  the  body 
<|>etiun.      u  of  tiie  within-named  Charles  Long  ;  which  I  have  ready  at  the 
"  pui.         "  day  and  place  within -contained,  according  as  by  this  writ  it  is 
«  commanded  me. 


<•  J  3.    *  Bill  of  Middlefex  and  Latitat  thereupon  in  the  Court  of 
King's  Bench. 

*'  Kll  of         "  Middlefex,")       «  ^|)e  Sheriff  is  commanded  that  he  take 
«  Middle-  ((  to  ^t^    3  {<  Charles  Long,  late  of  Burford  in  the  county 

"  trefpals.    **  of  Oxford,  if  he  may  be  found  in  his  bailiwick,  and  him  fafely 

*  Note,  that  §  3.  and  §  4.  are  the  ufual  method  of  proceis,  to  compel  an 
appearance  in  the  courts  of  king's  bench  and  exchequer ;  in  which  the  practice  of 
thofe  courts  does  pruici pally  differ  from  that  of  the  court  of  common  pleas;  the 
fubfequent  fiages  of  proceetUngs  being  neailjr  alike  in  them  all. 

«  keep, 
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**  keep,  fo  that  he  may  have  his  body  before  the  lord  the  king    ^*  "■^• 
**  at  Weftminfter,  on  Wednefday  next  after  fifteen  days  of  Eafter,  » 

*•  to  anfwer  William   Burton,  gentleman,  of  a  plea  of  trefpafs  ; 
*•  [anti  alfo  to  a  bill  of  the  faid  William  againft  the  aforefaid  «  jic  etiam. 
**  Charles,  for  two  hundred  pounds  of  debt,   according  to  the  "  '°  ^^^^' 
**  cuftom  of  the  court  of  the  faid  lord  the  king,  before  the  king 
**  himfelf  to  be  exhibited ;]    and  that  he  have  there  then  this 
**  precept. 

*•  The  within-namsd  Charles  Long  is  not  found  in  my  baili- "  SheriiT* 

"wick.  -  "<T^a 

"  Non  efi 

I  "  inventus, 

"  (SaE2DR(S<ZB  the  fecond,  by  the  grace  of  God  of  Great  "  Latitat. 
"  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
**  fo  forth ;  to  the  (herifF  of  Berkfhire,  greeting.  WBl^ett&e 
"  we  lately  commanded  our  flieriff  of  Middlefex,  that  he  fhould 
"  take  Charles  Long,  late  of  Burford  in  the  county  of  Oxford, 
*'  if  he  might  be  found  in  his  bailiwick,  and  him  fafely  keep, 
**  fo  that  he  might  be  before  us  at  Weftminfter,  at  a  certain  day 
**  now  paft,  to  anfwer  unto  William  Burton,  gentleman,  of  a 
**  plea  of  trefpafs ;  f  antJ  alfo  to  a  bill  of  the  faid  William  **  Ac  ttiam. 
"  againft  the  aforefaid  Charles,  for  two  hundred  pounds  of 
**  debt,  according  to  the  cuftom  of  our  court,  before  us  to 
**  be  exhibited ;]  and  our  faid  fheriff"  of  Middlefex  at  that  day 
*'  returned  to  us  that  the  aforefaid  Charles  was  not  found  in  his 
*•  bailiwick  ;  whereupon  on  behalf  of  the  aforefaid  William  in 
«  our  court  before  us  it  is  fufficiently  attefted,  that  the  aforefaid 
**  Charles  lurks  and  runs  about  in  your  county  :  Si)eieforc  we 
**  command  you,  that  you  take  him,  if  he  may  be  found  in  your 
•*  bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  his  body 
**  before  us  at  Weftminfter  on  Tuefday  next  after  five  weeks  of 
*•  Eafter,  to  anfwer  to  the  aforefaid  William  of  the  plea  [and  |jill] 
*•  aforefaid ;  and  have  you  there  then  this  writ.  Wiitntta  fir 
"  Dudley  Ryder,  knight,  at  Weftminfter,  the»  eighteenth  day  of 
**  April  in  the  twenty-eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  dire£ted,  I  have  taken  the  body  "  Sheriff's 
"  of  the  within-named  Charles  Long ;  which  1  have  ready  at  the  *'  ';eturn. 

°  ,  <-*/»  COT' 

"  day  ^'pus. 
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N°  III.  "  day  and  place  within-contained  according  as  by  this  writ  it  it 
"  "V""  '-'  **  commanded  me. 


"  §  4.     JVrit  of  Quo  Minus  in  the  Exchequer. 

«  (5<!BDE(S(!E  the  fecond,  by  the  grace  of  God  of  Great 
*'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
"  fo  forth  ;  to  the  ftierifF  of  Berkfliire,  greeting.  2123e  com- 
**  mand  you,  that  you  omit  not  by  reafon  of  any  liberty  of  your 
**  county,  but  that  you  enter  the  fame,  and  take  Charles  Long, 
**  late  of  Burford,  in  the  county  of  Oxford,  gentleman,  •wherefo- 
**  ever  he  fhall  be  found  in  your  bailiwick,  and  him  fafely  keep, 
"  fo  that  you  may  have  his  body  before  the  barons  of  our  exche- 
*'  quer  at  Weftminfter,  on  the  morrow  of  the  Holy  Trinity,  to 
**  anfwer  William  Burton  our  debtor  of  a  plea  that  he  render  to 
**  him  two  hundred  pounds  which  he  owes  him  and  unjulUy  de- 
*'  tains,  whereby  he  is  the  lefs  able  to  fatisfy  us  the  debts  which 
**  he  owes  u»  at  our  faid  exchequer,  as  he  faith  he  can  reafonably 
*'  fhew  that  the  fame  he  ought  to  render  :  and  have  you  there 
"  this  writ,  ^itnde  fir  Thomas  Parker,  knight,  at  Weft- 
*'  minfter,  the  fixth  day  of  Mayi  in  the  twenty-eighth  year  of 
*'  our  reign. 

"  Sheriff's       *'  By  virtue  of  this  writ  to  me  direfted,  I  have  taken  the  body 
«  return.      «  of  the  within-named  Charles  Long  ;  which  I  have  ready  before 
"fluf"*^"'  "  ^^^  barons   within-written,    according    as   within  it   is  com- 
"  manded  me." 


§  5.    Special  Bail;  on  the  Arrejl  of  the  Defendant ^  purfuant  to  the 
Teftatum  Capias,  in  page  xviii. 

Bail-bond         J^tioto  all  mcn  by  thefe  prefents,  that  we    Charles  Long  of 

to  the  fhe-    Burford  in  the  county  of  Oxford,  gentleman,  Peter  Hammond  of 

Bix  in  the  faid  county,   yeoman,   and  Edward  ThomHnfon  of 

Woodftock  in  the  faid  coimty,  innholder,  are   held  and  firmly 

bound  to  Chriftopher  Jones,   efquire,  (heriff  of  the  county  of 

Berks, 
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Berks,  in  four  hundred  pounds  of  lawful  money  of  Great  Bri-  N°  III. 
tain,  to  be  paid  to  the  faid  flierifF,  or  his  certain  attorney,  exe- 
cutors, admihiftrators,  or  affigns ;  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourfelves  and  each  of  us  by  himfelf 
for  the  whole  and  in  grofs,  our  and  every  of  our  heirs,  executors, 
and  adminiftrators,  firmly  by  thefe  prefents,  fealed  with  our  feals. 
Dated  the  fifteenth  day  of  May  in  the  twenty -eighth  year  of  the 
reign  of  our  fovereign  lord  George  the  fecond,  by  the  grace  of 
God  king  of  Great  Britain,  France,  and  Ireland,  defender  of  the 
faith,  and  fo  forth,  and  in  the  year  of  our  Lord  one  thoufand  feven 
hundred  and  fifty-five.  . 

^^f  conliitiOtt  of  this  obligation  is  fuch,  that  if  the  above> 
bounden  Charles  Long  do  appear  before  the  juftices  of  our  fo- 
vereign lord  the  king  at  Weftminfter,  on  the  morrow  of  the 
holy  Trinity,  to  anfwer  William  Burton,  gentleman,  of  a  plea 
of  debt  of  two  hundred  pounds,  then  this  obligation  ihall  be 
void  and  of  none  effeft,  or  elfe  l^all  be  and  remain  in  full  force 
and  virtue.  '  fn.vl.  t  re  'p.-  -■•  .-  •  ':  i>f  ,  •  i 

Sealed,  and  delivered,  being  Charles  Long.     (L.S.) 

firft  duly  ftamped,  in  the  Peter  Hammond.     (L.S.) 

prefence  of  Edward  Thomlinfon.  (L.S.) 

Henry  Shaw. 

Timothy  Griffith.  ^      < 


Pm  Charles  Long  do  acknowledge  to  owe  unto  the  plaintiff  Reeogni- 
four  hundred  pounds,  and  you  John  Rofe  and  Peter  Hammond  do  ^*",'^t  "f 
fevcrally  acknowledge  to  owe  unto  the  fame  perfon  the  fum  of  the  com- 
two  hundred  pounds  a-piece,  to  be  levied  upon  your  feveral  goods  mifEoner. 
and  chattels,  lands   and  tenements,   upon  conHition  that,  if  the 
defendant  be  condemned  in  the  a£Uon,  he  (hall  pay  the  condemn- 
ation, or  render  himfelf  a  prifoner  in   the  Fleet  for  the  fame; 
and,  if  he  fail  fo  to  do,  you  John  Rofe  and  Peter  Hammond  do 
undertake  to  do  it  for  him. 

Vol.  III.  N  n  Trinity 
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N*  ni.  Trinity  Term,  28  Geo.  II. 

Bailpiece.        Berks,  |     2)n    a   Teftatum   Capiat   from   Oxfordftiire   againft 
to  wit.  3  Charles  Long,  late  of  Burford  in  the  eounty  of  Ox- 
ford, gentleman,  returnable  on  the  morrow  of  the  holy  Trinity, 
at  the  fuit  of  William  Burton,  of  a  plea  of  debt  of  two  hundred 
pounds : 

tl|>e  bail  are,  John  Rofe,  of  Witney  in  the  county  of  Oxford, 
efquire.     Peter  Hammond,  of  Bix,  in  the  faid  coimty,  yeoman. 

Richard  Price,  attorney  7 
for  the  defendant.      J 

The  party  himfelf  in  ^400. 
Each  of  the  bail  in  £200. 

Taken  and  acknowledged  the  twenty -eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thoufand  feven  hundred  and  fifty  five  de 
bene  ejiiy  before  me 

Robert  Grove, 
one  of  the  conMniffioners. 


$  6.    The  Record^  as  removed  ly  Writ  c/" Error. 

Wiitof  ^5^  lott)   the  king  hath   given   in    charge  to    his   trufty  and 

mw.  beloved  fir  John  Willes,  knight,  his  writ  clofed  in  thefe  words : 

(^otge  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth ; 
to  our  trufty  and  beloved  fir  John  Willes,  knight,  greeting. 
Bccaufe  in  the  record,  and  procefs,  and  alfo  in  the  giving  of 
judgment,  of  the  plaint  which  was  in  our  court  before  you,  and 
your  fellows,  our  juftices  of  the  bench,  by  our  writ,  between 
William  Burton,  gentleman,  and  Charles  Long,  bte  of  Burford 
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in  the  county  of  Oxford,  gentleman,  of  a  certain  debt  of  two  f^o  J|I 
hundred  pounds,  which  the  faid  William  demands  of  the  faid 
Charles,  manifeft  error  hath  intervened,  to  the  great  damage  of 
him  the  faid  William,  as  we  from  his  complaint  are  informed  : 
we,  being  willing  that  the  error,  if  any  there  be,  {hould  be  cor- 
refted  in  due  manner,  and  that  full  and  fpeedy  juilice  fhould  be 
done  to  the  parties  aforefaid  in  this  behalf,  do  command  you,  that 
if  judgment  thereof  be  given,  then  under  your  feal  you  do  dif- 
tinAly  and  openly  fend  the  record  and  procefs  of  the  plaint  afore- 
faid, with  all  things  concerning  them  and  this  writ  ;  fo  that  we 
may  have  them  from  the  day  of  Eafter  in  fifteen  days,  wherefo- 
ever  we  fhall  then  be  in  England ;  that  the  record  and  procefs 
aforefaid  being  infpefted,  we  may  caufe  to  be  done  thereupon, 
for  correfting  that  error,  what  of  right  and  according  to  the  law 
and  cuftom  of  our  realm  of  England  ought  to  be  done.  aSHitnefs 
ourfelf  at  Weftminfter,  the  twelfth  day  of  February,  in  the 
twenty-ninth  year  of  our  reign. 

'^Ife  record  and  procefs,  whereof  in  the  faid  writ  mention  nbove  Chief  juf- 

is  made,  follow  in  thefe  words,  to  wit :  *''<^e's  re- 

turn. 

ipicae  at  Weftminfter,  before  fir  John  Willes,  knight,  and  his  The  record. 
brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Weftmin- 
fter, of  the  term  of  the  holy'  Trinity,  in  the  twenty-eighth  year 
of  the  reign  of  the  lord  George  the  fecond,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Ireland  king,  defender  of 
the  faith,  t^c. 

Oxon,  7       2r|)arlc0  Long,  late  of  Burford  in  the  county  afore-  Writ. 

to  wit.  3  faid,  gentleman,  was  fummoned  to  anfwer  William 
Burton,  of  Yarnton  in  the  faiJ  county,  gentleman,  of  a  plea 
that  he  render  unto  him  two  hundred  pounds,  which  he  owes 
him  and  unjuftly  detains;  [as  he  faith.']  9nti  tofjcjccupon  the  DedarHtion, 
faid  WiUiam,  by  Thomas  Gough  his  attorney,  complains,  that  \"T'' "" 
whereas  on  the  firft  day  of  December,  in  the  year  of  our  Lord 
one  thoufand  feven  hundred  and  fifty-four,  at  Banbury  in  this 
county,  the  faid  Charles  by  his  writing  obligatory  did  acknow- 
ledge himfelf  to  be  bound  to  the  faid  William  in  the  faid  fum  of 
two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  faid  William,  whenever  after  the  faid  Charles  fhould 

N  n  2  he 
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N"  III.  be  thereto   required ;   neverthelefs   the   faid    Charles  (although 
V...->y—  -> often  required)  hath  not  paid  to  the  faid  William  the  faid  fum 
of  two  hundred  pounds,  nor  any  part  thereof,  but  hitherto  al- 
together hath  refufed,  and  doth  ftill  refufe,  to  render  the  fame  ; 
wherefore  he  faith  that  he  is  injured,  and  hath  damage  to  the 
value  of  ten  pounds  :  and  thereupon  he  brings  fuit,  [and  good 
Profertin     proof.]     anB  he  brings  here  into  court  the  writing  obhgatory 
aforefaid  ;  which  teftifies   the  debt  aforefaid  in   form  aforefaid  ; 
Defence.      the  date  whereof  is  the  day  and  year  before  mentioned.     anU 
the  aforefaid  Charles,  by  Richard  Price  his  attorney,  comes  and 
defends  the  force  and   injury  when  [and  where  it  fhall  behove 
Oyei  prayfd  jjjm,]  and  craves  oyer  of  the  faid  writing  obligatory,  and  it  is  read 
and  condi-  *  unto  him  [in  the  form  aforefaid]  :  he  likewife  craves  oyer  of  the 
tion,  vh.      condition  of  the  faid  writing,  and  it  is  read  unto  him  in  thefe 
aai^ard.     words:  "The  condition  of  this  obligation  is  fuch,  that  if  the 
*'  above-bounden  Charles  Long,   his  heirs,  executors,    and  ad- 
•*  miniftrators,  and  every  of  them,   fhall  and  do  from   time  to 
"  time,  and  at  all  times  hereafter,  well  and  truly  iland  to,  obey, 
**  obferve,  fulfil,    and    keep,    the    award,    arbitrament,    order, 
**  rule,  judgment,  final  end,  and  determination,  of  David  Stiles, 
**  of  Woodftock  in  the  faid  county,  clerk,  and  Henry  Bacon, 
*'  of  Woodflock  aforefaid,   gentleman,   (arbitrators  indifferently 
*'  nominated  and  chofen  by  and  between  the  faid  Charles  Long 
*'  and    the    above-named  William  Burton,  to  arbitrate,  award, 
*♦  order,   rule,  judge,  and   deteripine,  of  all  and  all  manner  of 
*<  actions,  caufe  or  caufes  of  a£lion,  fuits,  plaints,  debts,  duties, 
*'  reckonings,  accounts,   controverfies,   trefpaffes,   and    demands 
*'  whatfoever  had,  moved,  or  depending,  or  which  might  have 
"  been  had,  moved,  or  depending,  by  and  between  the  faid  par- 
'*  ties,  for  any  matter,  caufe,  or  thing,  from  the  beginning  of 
*'  the  world  until  the  day  of  the  date  hereof,)  which  the  faid 
*'  arbitrators  fhall  make  and  publifh,  of  or  in  the  premifes,  in 
•*'  writing  under  their  hands  and  feals,  or  otherwife  by  word  of 
J         **  mouth,  in  the  prefence  of  two  credible  witnefTes,  on  or  before 
*'  the  firft  day  of  January  next  enfuing  the  date  hereof ;  then 
*'  this  obligation  to  be   void  and  of  none  effeft,  or  elfe  to  be 
Imperlance.  "  and  remain  in  full  force  and  virtue.'*     WHl^it^  being  read  and 
heard,  the  faid  Charles  prays  leave  to  imparl  therein  here  until 
the   oAave  of  the  holy  Trinity ;    and  it  is  granted  unto   him. 
Continu-     The  fame  day  is  given  unto  the  faid  William  Burton  here,  Isfc. 
ance.          jVt  which  day,  to  wit,  on  the  odave  of  the  holy  Trinity,  here 

.  X  come 
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come  as  well  the  faid  William  Burton  as  the  faid  Charles  Long,   N°  III. 
by  their  attorneys  aforefaid :    and   hereupon   the   faid  William  ^-  '  v—im^ 
prays  that  the  faid  Charles  may  anfwer  to  his  writ  and  count 
aforefaid.     3nU  the  aforefaid  Charles  defends  the  force  and  in-  Plea ; 
jury,  when,  &c.  and  faith  that  the  faid  William  ought  not  to  ^^^^^ 
have  or  maintain  his  faid  aftion  againft  him  ;  becaufe  he  faith, 
that  the  faid  David  Stiles  and  Henry  Bacon,  the  arbitrators  be- 
•fore  named  in  the  faid  condition,  did  not  make  any  fuch  award, 
arbitrament,  order,  rule,  judgment,  final  end,  or  determination, 
of  or  in  the  premifes  above  fpecified  in  the  faid  condition,  on  or 
before  the  firft  day  of  January,  in  the  condition  aforefaid  above 
mentioned,  according  to  the  form  and  effeft  of  the  faid  condi- 
tion ;  and  this  he  is  ready  to  verify.     Wherefore  he  prays  judg- 
ment, whether  the  faid  William  ought  to  have  or  maintain  his 
faid   aftion   thereof   againft  him    [and  that  he  may  go  thereof 
without  a  day.]     3nt>  the  aforefaid  William  faith,  that  for  any  Replica- 
thing  above  alleged  by  the  faid  Charles  in  pleadings,  he  ought  ^°"^^  an^'"^ 
not  to  be  precluded  from  having  his  faid  aftion  thereof  againft  award, 
him ;  becaufe  he  faith,  that  after  the  making  of  the  faid  writing 
obligatory,  and  before  the  faid  firft  day  of  January,  to  wit,  on 
the   twenty.fixth    day  of   December,   in  the  year  aforefaid,    at 
Banbury  aforefaid,    in    the   prefence  of  two  credible  witnefles, 
namely,   John  Dew  of  Chalbury,  in  the  county  aforefaid,  and 
Richard  Morris  of  Wytham  in  the  county  of   Berks,  the  faid 
arbitrators  undertook   the    charge   of   the   award,    arbitrament, 
order,  rule,  judgment,  final  end,  and  determination  aforefaid,  of 
and  in  the  premifes  fpecified  in  the  condition  aforefaid  ;  and  then 
and  there  made  and  publifhed  their  award  by  word  of  mouth  in 
manner  and  form  following,  that  is  to  fay :  The  faid  arbitrators 
did  award,  order,  and  adjudge,  that  he  the  faid  Charles  Long 
fhould  forthwith   pay  to   the   faid  William  Burton  the  fum  of 
feventy-five  pounds,   and  that  thereupon  all  differences  between 
them    at    the   time  of  the  making  the  faid  writing  obligatory 
{hould  finally  ceafe  and  determine.     And  the  faid  William  fur- 
ther faith,  that  although  he  afterwards,  to  wit,  on  the  fixth  day 
of  January,  in  the  year  of  our  Lord  one  thoufand  feven  hun- 
dred   and   fifty-five,    at  Banbury  aforefaid,    requefted    the   faid 
Charles   to  pay  to  him   the  faid  William   the  faid  feventy-five 
pounds,  yet   (by  proteftation  that  the  faid  Charles  hath  not  ftood  Pttk/tando.] 
to,   obeyed,   obferved,   fulfilled,   or  kept  any  part  of  the  faid 
award,  which  by  him  the  faid  Charles  ought  to  have  been  ftood 

N  n  3  to, 
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III.  to,  obeyed,  obferved,  fulfilled,  and  kept )  for  further  plea  therein 
he  faith,  that  the  faid  Charles  the  faid  feventy-five  pounds  to 
the  faid  William  hath  not  hitherto  paid :  and  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  his  debt  aforefaid, . 
together  with  his  damages  occafioned  by  the  detention  of  the 
faid  debt,  to  be  adjudged  unto  him,  ^c.  anH  the  aforefaid 
Charles  faith,  that  the  plea  aforefaid,  by  him  the  faid  William 
in  manner  and  form  aforefaid  above  in  his  repbcation  pleaded, 
and  the  matter  in  the  fame  contained,  are  in  nowife  fufficien^  in 
law  for  the  faid  William  to  have  or  maintain  his  adion' aforefaid, 
thereupon  againil  him  the  faid  Charles ;  to  which  the  faid  Charles 
hath  no  neceffity,  neither  is  he  obliged  by  the  law  of  the  land, 
in  any  manner  to  anfwer  :  and  this  he  is  ready  to  verify.  Where- 
fore for  want  of  a  fufficient  replication  in  this  behalf  the  faid 
Charles,  as  aforefaid,  prays  judgment,  and  that  the  aforefaid 
William  may  be  precluded  ffom  having  his  a£Uon  aforefaid,  there- 
upon againft  him,  ^c.  And  the  faid  Charles,  according  to  the 
form  of  the  llatute  in  that  cafe  made  and  provided,  ihews  to  the 
court  here  the  caufes  of  demurrer  following  ;  to  wit,  that  it  doth 
not  appear,  by  the  repbcation  aforefaid,  that  the  faid  arbitrators 
made  the  fame  award  in  the  prefence  of  two  credible  witneffcs 
on  or  before  the  faid  firft  day  of  January,  as  they  ought  to  have 
done,  according  to  the  form  and  effeA  of  the  condition  afore- 
faid ;  and  that  the  replication  aforefaid  is  uncertain,  infufficient, 
and  wants  form.  antJ  the  aforefaid  WiUiam  faith,  that  the  plea 
aforefaid  by  him  the  faid  William  in  manner  and  form  aforefaid 
above  in  liis  replication  pleaded,  and  the  matter  in  the  fame 
contained,  are  good  and  fufficient  in  law  for  the  faid  William  to 
have  and  maintain  the  faid  adtion  of  him  the  faid  William  there- 
upon againft  the  faid  Charles  ;  which  faid  plea,  and  the  matter 
therein  contained,  the  faid  William  is  ready  to  verify  and  prove 
as  the  court  ihall  award ;  and  becaufe  the  aforefaid- Charles  hath 
not  anfwered  to  that  plea,  nor  hath  he  hitherto  in  any  manner 
denied  the  fame,  the  faid  William  as  before  prays  judgment,  and 
his  debt  aforefaid,  together  with  his  damages  occafioned  by  the 
detention  of  that  debt,  to  be  adjudged  unto  him,  ilfc.  anB 
becaufe  the  juftices  here  will  advife  themfelves  of  and  upon  the 
premifes  before  they  give  judgment  thereupon,  a  day  is  there- 
upon given  to  the  parties  aforefaid  here,  until  the  morrow  of 
All  Souls,  to  hear  their  judgment  thereupon,  for  that  the  faid 
juftices  here  are  not  yet  advifed   thereof.     At  which  day  here 
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come  as  well  the  faid  Charles  as  the  faid  William,  by  their  faid    N"  HI- 
attorneys ;    and  becaufe  the  faid  juftices  here  will  farther  advife  ^  '  i*  '     * 
themfelves  of  and  upon  the  premifes  before  they  give  judgment 
thereupon,   a  day  is  farther  given  to  the  parties  aforefaid  here 
until  the  oftave  of  faint  Hilary,  to  hear  their  judgment  thereupon, 
for  that  the  faid  juilices  here  are  not  yet  advifed,  thereof.     At 
which  day  here  come  as  well  the  faid  William  Burton  as  the  faid 
Charles  Long,  by  their  faid  attorneys.     2!23|jereforc,   the  record  Opinion  of 
and  matters  aforefaid  having  been  feen,  and  by  the  juftices  here  ^^^  cowi. 
fully  underftood,  and  all  and  Angular  the  premifes  being  exa- 
mined,   and  mature  deUberation  being  had  thereupon  ;    for  that  Replica- 
it  feems  to  the  faid  juftices  here,  that  the  faid  plea  of  the  faid  ^!°"  '"^"^" 

.       .  .       .  cient. 

William  Burton  before  in  his  replication  pleaded,  and  the  matter 

therein  contained,   are  not  fufficient  in  law,   to  have  and  main- 
tain  the   aftion  of   the  aforefaid  William  againft  the  aforefaid 
Charles :    ti^ctefore   it  in  confitieretJ,   that  the  aforefaid  William  JaJgment 
take  nothing  by  his  writ  aforefaid,  but  that  he  and  his  pledges  of  fgyant  *" 
profecuting,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for  Querens  ni- 
his  falfe  complaint;   and  that  the  aforefaid  Cljarles  go  thereof  J^^^"^' 
without  a  day,  Iffc.    anH  it  ie  fatfljer  con0tieret),  that  the  afore-  Amerce- 
faid  Charles  do  recover  againft  the  aforefaid  William  eleven  pounds  ment. 
and  feven  (hillings,  for  his  cofts  and  charges  by  him  about  bis  de- 
fence in  this  behalf  fuftained,  adjudged  by  the  court  here  to  the 
faid  Charles  with  his  confent,  according  to  the  form  of  the  ftatute 
in  that  cafe  made  and  provided :  and  that  the  aforefaid  Charles  -Execution. 
may  have  execution  thereof,  Cjfc. 

afteitoatHs,    to  wit,   on  Wedaefday    next   after   fifteen    days  Genpral  Er- 
of  Eafter  in  this  fame  term,  before  the  lord  the  king,  at  Weft-  ^^^^  ^ 
minfter,  comes  the  aforefaid  William  Burton,  by  Peter  Manwa- 
ring  his  attorney,  and  faith,  'that  in  the  record  and  procefs  afore- 
faid, and  alfo  in  the  giving  of  the  judgment  in  the  plaint  afore- 
faid, it  is  manifeftly  erred  in  this ;    to  wit,  that  the  judgment 
aforefaid  was  given  in  form  aforefaid  for  the  faid  Charles  Long 
againft  the  aforefaid  William  Burton,  where  by  the  law  of  the 
land  judgment   fhould    have   been   given    for   the   faid  William 
Burton  againft  the  faid  Charles  Long :  and  this  he  is  ready  to 
verify.     Snti  the  faid  William  prays  the  writ  of  the  faid  lord  Writ  of 
the  king,  to  warn  the  faid  Charles  Long  to  be  before  the  faid  f^Vw"'^'^ 
lord  the  king,  to  hear  the  record  and  procefs  aforefaid  :  and  it  is  errors, 
granted  unto  him :  by  which  the  (heriff  aforefaid  is  commanded 

that 
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N°III.  that  by  good  [and  lawful  xneo  onm  bailiwick]  he  caufe  the 
* '  ""»("■  ""-'aforefaid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  from  the  day  of  Eafler  in  five  weeks,  wherefoever  [he  fhall 
then  be  in  England,]   to  hear  the  record  and  procefs  aforefaid, 
if    [it  (hall    have   happened    that   in   the   fame   any  error   (hall 
have  intervened  ;]   and  farther  [to  do  and  receive  what  the  court 
of  the  lord  the  king  (hall  confider  in  this  behalf.  J     The  fame  day 
Shcrififs  re-  is  given  to  tlip  aforefaid  William  Burton,     at  tol>itf)  Uap  before 
fea.'  ^""^'^^^  l°'"<i  the  king,  at  Weftminfter,  comes   the  aforefaid  William 
Burton,  by  his  attorney  aforefaid :    and  the  (herifF  returns,  that 
by  virtue  of  the  writ  aforefaid  to  him  direfted  he  had  caufed 
the  faid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  at  the  time  aforefaid  in  the  faid  writ  contained,  by  John 
Den  and   Richard   Fen,   good,  ^c. ;    as  by  the  fame  writ  was 
commanded  him  :    which  faid  Charles  Long,  according  to  the 
warning  given  him  in  this  behalf,  here  cometh  by  Thomas  Webb 
Error  af.     his    attorney.      2!a3|?etCupoft    the    faid    William    faith,    that    in 
afrefli.         the  record  and   procefs  aforefaid,  and  alfo  in  the  giving  of  the 
judgment  aforefaid,   it   is   manifeftly  erred,    alleging   the   error 
aforefaid  by  him  in  the  form  aforefaid  alleged,  and  prays,  that 
the  judgment  aforefaid  for  the  error  aforefaid,  and  others,  in  the 
record  and   procefs  aforefaid  being,  may  be  reverfed,  annulled, 
,  and  entirely  for  nothing  etteemed,    and   that   the   faid  Charles 
may  rejoin  to  the  errors  aforefaid,  and  that  the  court  of  the  faid 
lord  the  king  here  may  proceed  to  the  examination  as  well  of 
the  record  and  procefs  aforefaid,  as  of  the  matter  aforefaid  above 
JUjoina*r;   for  error  afTigned.     9nB  the  faid  Charles  faith,  that  neither  in 
erratum       the  record  and  procefs  aforefaid,  nor  in  the  giving  of  the  judg- 
ment aforefaid,  in  any  thing  is  there  erred  ;  and  he  prays  in  like 
manner  that  the  court  of  the  faid  lord  the  king  here  may  pro- 
ceed to  the  examination  as  well  of  the  record  and  procefs  afore- 
Continu-      faid,  as  of  the  matters  aforefaid  above  for  error  alligned-     3,nti 
**"'  iccaufe  the  court  of  the  lord  the  king  here  is  not  yet  advifed 

what  judgment  to  give  of  and  upon  the  premifes,  a  day  is  there- 
of given  to  the  parties  aforefaid  until  the  morrow  of  the  holy 
Trinity,  before  the  lord  the  king,  wherefoever  he  (hall  then  be 
in  England  to  hear  their  judgment  of  and  upon  the  premifes, 
for  that  the  court  of  the  lord  the  king  here  is  not  yet  advifed 
thereof.  At  which  day  before  the  lord  the  king,  at  Weftmin- 
fter,   come   the  parties   aforefaid  by  their  attorneys  aforefaid : 

Witftxtupoiit 
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55ai)Crcupon,   as  well  the  |tf||d  and  procefa  aforefaid,  and  the    N"  III, 
judgment  thereupon  given,^l^he  matters  aforefaid,  by  the  faid  ^  ■  — -yT-"-^ 
William  above  for  error  affigned,  being  feen,  and  by  the  court  of  ^.^'"J^'J^**^ 
the  lord  the  king  here  being  fully  underftood,  and  mature  de- 
liberation being  thereupon  had,  for  that  it  appears  to  the  court  of 
the  lord  the  king  here,  that  in  the  record  and  procefs  aforefaid, 
and  alfo  in  the  giving  of  the  judgment  aforefaid,  it  is  manifeftly 
erred,    tjjerrforc  it    is   conCitJereB,    that   the  judgment    aforefaid,  Judgmentof 
for  the  error    aforefaid,    and  others,    in  the  record  and  procefs  ^^commm 
aforefaid,  be  reverfed,  annulled,  and  entirely  for  nothing  efteemed  ;  verfed. 
and    that   the    aforefaid    William    recover   againft   the  aforefaid  Judgment 
Charles  his  debt  aforefaid,  and  alfo  fifty  pounds  for  his  damages  r|'.^''?a. 
which  he  hath  fuftained,  as  well  on  occafion  of  the  detention  of  cfts. 
the  faid  debt,  as  for  his  cofts  and  charges,  unto  which  he  hath 
been  put  about  his  fuit  iii  this  behalf,  to  the  faid  William  with  his 
confent  by  the  court  of  the  lord  the  king  here  adjudged.     And  Defendant 
the  faid  Charles  in  mercy. 


amerced. 


§  7.  Procefs  of  Execution. 

the  fecond,  by  the  grace  of  God  of  Great  yf^■,^  ^f  ^o. 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  piasadfatij- 
forth  ;  to  the  fheriff  of  Oxfordfhire,  greeting.  Wit  command  /"««**""• 
you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo 
that  you  may  have  his  body  before  us  in  three  weeks  from  the 
day  of  the  holy  Trinity,  wherefoever  we  (hall  then  be  in  Eng- 
land, to  fatisfy  William  Burton,  for  two  hundred  pounds  debt, 
which  the  faid  William  Burton  hath  lately  recovered  againft  him 
in  our  court  before  us,  and  alfo  fifty  pounds  which  were  ad- 
judged in  our  faid  court  before  us  to  the  faid  William  Burton,  for 
his  damages  which  he  hath  fuftained,  as  well  by  occafion  of  the 
detention  of  the  faid  debt,  as  for  his  cofts  and  charges  to  which 
he  hath  been  put  about  his  fuit  in  this  behalf,  whereof  the  faid 
Charles  Long  is  convifted,  as  it  appears  to  us  of  record  :  and 
have  you  there  then  this  writ.  WHtntis  fir  Thomas  Denifon*, 
knight,  at  Weftminfter,  the  nineteenth  day  of  June,  in  the  twenty, 
ninth  year  of  our  reign. 

*  The  feoiorpuifii^  juftice  ;  there  being  no  tl<icf  juftice  ihat  term. 

By 
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N°  III.  By  virtue  of  this  writ  to  me  diiiljj^il,  I  have  taken  the  body 
<- — sr— '  of  the  within-named  Charles  Long  ;  which  I  have  ready  before 
fum^'c  T  '^^  ^°^^  *^^  ^'"^'  ^^  Weftminfter,  at  the  day  within-written,  as 
foTpus.         within  it  is  commanded  me. 

^^%cias       ^^^^'^^   the    fecond,    by   the    grace   of   God    of   Great 
I  Britain,  France,  and    Ireland   king,  defender  of    the  faith,  and 

fo  forth  ;  to  the  ftieriff  of  Oxfordfhire,  greeting,  ^e  command 
you  that  of  the  goods  and  chattels  within  your  bailiwick  of 
Charles  Long,  late  of  Burford,  gentleman,  you  caufe  to  be  made 
two  hundred  pounds  debt,  which  William  Burton  lately  in  our 
court  before  us  at  Weftminfter,  hath  recovered  againft  him,  and 
alfo  fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damages  which  he  hath  fuftained,  as  well 
by  occafion  of  the  detention  of  his  faid  debt,  as  for  his  cofts  and 
charges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf^ 
whereof  the  faid  Charles  Long  is  convifted,  as  it  appears  to  us  ot 
record ;  and  have  that  money  before  us  in  three  weeks  from  the  day 
of  the  holy  Trinity,  wherefoever  we  ftiall  then  be  in  England, 
to  render  to  the  faid  William  of  his  debt  and  damages  aforefaid  • 
and  have  there  then  this  writ.  2!2aitneOj  fir  Thomas  Denifon, 
knight,  at  Weftminfter,  the  nineteenth  day  of  June,  in  the  twenty- 
ninth  year  of  our  reign. 

Sheriff'i  re-      By  virtue  of  this  writ  to  me  direAed,  I  have  caufed  to  be  made 

turn  ;  gf  the  goods  and  chattels  of  the  within -written  Charles  Long, 

imjta.      ^^^  hundred  and  fifty  pounds ;  which  I  have  ready  before  the 

l<M-d  the  king  at  Weftminfter  at  the  day  within -written,  as  it  is 

within  commanded  me. 


THE  END  OF  THE  THIRD  VOLUME. 


Printed  by  A.  Strahan,  L«w-l'r»nter  to  his  Majefty, 
Printers-Street,  London. 
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